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Ameren Illinois Company d/b/a Ameren Illinois (“AIC” or “Company”) submits these 

exceptions to the Administrative Law Judge’s Proposed First Notice Order issued on April 30, 

2013 and the Draft Rule on Rate Case Expense issued as an appendix to the Proposed Order on 

May 1, 2013.  Appendices A and B to this brief set forth AIC’s proposed exceptions language to 

the Proposed Order and Draft Rule, respectively, in legislative format.1 

Pursuant to 83 Ill. Adm. Code 200.850(a), AIC respectfully requests that oral argument 

be held in this proceeding.  AIC submits that the Commission would benefit from oral argument 

on the Draft Rule, and it would provide the Commission with an additional opportunity to seek 

input from the parties regarding the rule promulgated as a result of this process. 

I. INTRODUCTION 
 

AIC agrees that for purposes of this rulemaking, “The goal here is to provide a 

methodology for documentation that expenses incurred on a rate case are just and reasonable.”  

(Proposed Order, p. 4 (emphasis added).)  The draft rule presented by the Utility Stakeholders 

served that end by establishing a process for getting rate case expense evidence into the record, 

                                                
1 The Proposed Order and Draft Rule were issued in “redline” format.  For the sake of clarity, the ALJ’s redlined 
revisions in the Proposed Order are indicated in blue text in Appendix A; AIC has incorporated the ALJ’s redlined 
revisions to the Draft Rule, and is submitting its exceptions language to a “clean” version of it in Appendix B. 
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thus allowing the Commission to “specifically assess” and “expressly address” this evidence in 

its final orders.  See 220 ILCS 5/9-229; (Util. Reply Br., Appx. A (Feb. 14, 2013).)  The 

Proposed Order’s Draft Rule, however, strays too far from the original purpose of this 

proceeding.  Instead of focusing on guidelines for the Commission to “specifically assess” rate 

case expense and “expressly address” this issue in its final orders, the Proposed Order attempts to 

impose a “one size fits all” standard for pre-judging the “justness and reasonableness” of rate 

case expense in all future proceedings.  Both the Proposed Order and the Draft Rule should be 

modified consistent with these exceptions. 

II. EXCEPTIONS 
 

A. Exception 1: Proposed Order Section II, “Background” 
 

The Proposed Order’s discussion of People ex rel. Lisa Madigan v. Illinois Commerce 

Commission2 is both incomplete and inaccurate.  It is incomplete because the discussion does not 

address the court’s holding.  It is inaccurate because the court did not suggest, let alone hold, that 

the Commission is “required” to approach its determination of the justness and reasonableness of 

rate case expense in the same way civil trial courts approach awards of attorneys fees. 

Understanding the true import of Madigan requires consideration of how the Commission 

approached rate case expense prior to enactment of Section 9-229.  In the “old days,” Staff 

testimony would include a discussion of all of the things Staff looked at to form an opinion on 

the reasonableness of the utility’s requested level of rate case expense.  For the most part, this 

was limited to outside counsel invoices, and perhaps engagement letters or budgets.  Staff 

testimony would typically indicate that Staff reviewed invoices for such-and-such period, but 

very rarely would Staff actually attach the invoices to its testimony, unless something in an 

                                                
2 2011 IL App (1st) 101776 (1st Dist. Dec. 9, 2011), reh’g denied (Apr. 11, 2012), appeal denied, 366 Ill. Dec. 75 
(Sept. 26, 2012), hereinafter, “Madigan”. 
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invoice was the subject of dispute.  Utility witnesses were not prone to attaching invoices to their 

testimony, either, or otherwise formally introducing documentation of rate case expense into the 

evidentiary record, because parties saw no need for the utility to do so.   So the Commission 

rarely (if ever) had the benefit of looking at actual invoices, engagement letters or other 

documentation in arriving at its decision on rate case expense.  The Commission would base its 

decision on the testimony and arguments of the parties, without necessarily reviewing the 

underlying information relied on by the parties.  See, e.g., Cent. Ill. Light Co., Dockets 07-0585-

0590 (cons.), Order pp. 108-09 (Sept. 24, 2008). 

The gist of Madigan is that the old way of doing things is not good enough under Section 

9-229.  The court acknowledged that “[g]enerally, the Commission is not required to cite 

evidence in its findings, but instead ‘must make findings in support of its decision, and support 

for the findings must exist in the record.’”  Madigan, ¶ 39 (citation omitted).  As just mentioned, 

this is how rate case expense used to be determined.  If Staff testimony said that rate case 

expense was just and reasonable, the Commission could cite this testimony and its decision 

would be upheld.  There was no need for the Commission to cite, let alone review, whatever 

evidence Staff relied on in reaching its conclusion.  But not anymore.  “Section 9-229 created a 

requirement for more specific findings,” according to the Madigan court.  Id. ¶ 47.  “Under 

section 9-229, the Commission is required to ‘specifically assess the justness and 

reasonableness’ of ‘any amount’ paid by the utility for legal and expert fees and the Commission 

must ‘expressly address’ this issue in its order.”  Id. (quoting 220 ILCS 5/9-229). 

This finding leads to the next question: what does “specifically assess” and “directly 

address” mean?  At a minimum, it means the Commission must provide “a more detailed finding 

than what is generally required of the Commission . . . .”  Id.  For the Commission to say it 
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reviewed “numerous data requests” without describing what these data requests stated is not 

good enough.  Id. ¶ 49.  Relying on a one page spreadsheet “which simply listed the full amount 

of costs incurred without any breakdown or detail to show how that amount was reached” is not 

good enough, either.  Id.  To “specifically assess” and “expressly address” means there must be 

included the record underlying documentation supporting rate case expense, and an explaination 

by the Commission in its order as to how this documentation supports the Commission’s 

conclusion.   

In its discussion of Section 9-229, the Madigan court did not advise the Commission that 

it is “required . . . to review those fees in accordance with the standard set forth in Kaiser v. 

MEPC, 164 Ill. App. 3d 978, 984, 518 N.E.2d 424 (1st Dist. 1987) and Fitzgerald v. Lake Shore 

Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 539 N.E.2d 311 (1st Dist. 1989).”  (Proposed 

Order, pp. 2-3.)  To the contrary, the court acknowledged that “[t]he setting of utility rates is a 

legislative function, not judicial, with the Commission acting as the fact-finding body.”  

Madigan, ¶ 6.  In deciding issues of fact, “courts appreciate that agencies can make informed 

judgments upon the issues, based upon their experience and expertise and this policy is 

consistent with the principle that administrative agencies must have wide latitude to adopt 

regulations reasonably necessary to effectuate their statutory functions.”  Id.  (quotations 

omitted).  It is in the context of these principles that the Madigan court cited Kaiser and 

Fitzgerald—as sources of “guidance to the Commission and the parties to comply with section 9-

229.”  Id. ¶ 52.  Nothing in the opinion suggests the cited cases should have any bearing outside 

the remand proceeding in the specific case under review.  Indeed, had the court intended its 

“guidance” to mean that the Commission must apply all of the factors discussed in these civil 

cases to all utility rate cases, it chose an implausibly vague way of saying so.   
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Read in its appropriate context, all the Madigan court said is that the Commission cannot 

“specifically assess” legal fees without receiving record evidence of basic information such as 

the services performed, who performed them, how much time was spent, and the hourly rate 

charged.  Id. ¶ 51.  If this evidence throws any “red flags,” the Commission may consider 

additional factors such as the skill of the attorneys, novelty and complexity of issues, usual and 

customary charges, and so forth.  Id.  To construe the court’s flexible “guidance” as a rigid 

mandate is to read far more into the opinion than what was intended.  

The Commission recently applied the foregoing analysis in the remand proceeding 

initiated by Madigan.  On remand, the Commission found the utility’s originally requested level 

of rate case expense just and reasonable.  But this time, it cited record evidence supporting its 

decision: 

The Commission Staff has investigated the bases for that projected level of 
expense, and has reviewed the substantial documentation of the expense existing 
in the record of this proceeding prior to remand and as provided by IAWC on 
remand, as described above. Aided by the investigation undertaken by the 
Commission Staff, the Commission has considered the costs expended by IAWC 
to compensate attorneys and technical experts to prepare and litigate this rate case 
proceeding, and the other evidence presented, in assessing the justness and 
reasonableness of the amount expended by IAWC to compensate attorneys and 
technical experts to prepare and litigate its general rate case filing. As a result of 
this assessment, the Commission determines that the amount included as rate case 
expense in the revenue requirement of $2,339,496 for IAWC are just and 
reasonable pursuant to Section 9-229 of the Act.  

 
Ill.-Am. Water Co., Docket 09-0319, Order on Remand, p. 16 (May 15, 2013) (emphasis added).  

The Commission also addressed, “for the purposes of [the] remand proceeding,” the four factors 

the Madigan court “suggest[ed] as ‘guidance’” in complying with Section 9-229.”  Id., pp. 15-

16, 19.  But it acknowledged the limited application of that “guidance” beyond the remand 

proceeding.  It expressly found “in considering these four factors in this remand proceeding, the 
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Commission is not determining at this time whether or to what extent they apply in all cases in 

assessing the appropriate level of rate case expense.”  Id., pp. 19-20.    

 An erroneous read of Madigan permeates the Proposed Order.  No less than 11 times, it 

characterizes Madigan as a mandate that the Commission approach rate case expense the same 

way civil trial courts approach attorney fee awards.  (See Proposed Order, pp. 2, 3, 4, 5, 6, 26, 

27.)  The end result is a Draft Rule that would unnecessarily increase rate case expense.  

Appendix A contains exceptions language revising the Proposed Order to align with an accurate 

read of Madigan.  The exceptions language proposed is taken, in large part verbatim, from the 

Commission’s Order on Remand in Docket 09-0319 for the sake of consistency between the 

Commission’s orders. 

B. Exception 2: Proposed Order Section II.a, “Issues Regarding the General 
Meaning of Section 9-229 and People ex rel. Madigan” 

 
This subsection adds nothing of substance to the Proposed Order or the Draft Rule.  It 

purports to discuss the “general meaning” of Section 9-229; in particular, whether the statute 

establishes a “substantive standard that is different from which  the Commission has employed in 

the past . . . .”  (Proposed Order, p. 3.)  But it never really gets around to answering this question.  

Nor need it.  As discussed, the Madigan court already answered it.  (See supra II.A.)  This 

subsection also inaccurately discusses Madigan, twice stating that the decision “requires” the 

Commission to observe civil fee-shifting cases.  (Proposed Order, p. 4.)  Again, Madigan does 

not.  (See supra II.A.)  The subsection should be deleted in its entirety.  The proposed deletion is 

reflected in the exceptions language contained in Appendix A.  
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C. Exception 3: Proposed Order Section III.a, “Section .20 Scope,” Subsection 
“Analysis and Conclusions” 

 
This section addresses the recoverability of internal utility costs.  According to the 

Proposed Order, those costs are not recoverable as rate case expense.  (Proposed Order, p. 2.)  It 

is one thing to say that internal expenses incurred by the utility in litigating a rate case are not 

recoverable under Section 9-229.  But to the extent the Proposed Order concludes that internal 

utility expenses are not recoverable at all, this is plainly wrong.  The Commission’s post-

Madigan orders have allowed recovery of internal rate case costs as part of the utility’s operating 

expenses.  See, e.g., Ill.-Am. Water Co., Order on Remand, pp. 16, 17 (May 15, 2013) 

(“specifically find[ing]” just, reasonable and recoverable as rate case expense “the incremental 

cost of Service Company and temporary personnel to prepare the rate case filing and respond to 

data requests.”); Ill.-Am. Water Co., Docket 11-0767, Final Order, p. 55 (Sept. 19, 2012) 

(approving rate case expense recovery of “Service Company labor included in rate case expense 

[that] reflects the cost of services which are incremental to normal job duties and are services 

which would not be performed but for the filing of this rate case”).  Because this issue affects 

other utilities more than it does AIC, however, AIC will defer to those utilities to explain the 

Proposed Order’s errors.  Appendix A contains exceptions language correcting the errors.  

Appendix B contains corresponding exceptions language to the Draft Rule. 

D. Exception 4: Proposed Order Section III.c, “Section .200(a) Different 
Standards for Flat Fee Contracts,” Subsection “Analysis and Conclusions” 

 
Here, the Proposed Order modifies the Draft Rule to require utilities to produce 

timekeeper records for outside counsel work performed under a flat fee agreement.  (Proposed 

Order, p. 10; Draft Rule § __.200(a)(2), (4).)  If this rule is adopted, the Commission may never 

again see another flat fee arrangement.  This is surely not in the ratepayers’ best interests.  No 
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one can fairly dispute that alternative fee arranagements provide better opportunities for the 

utility to manage its rate case expense.  

The Draft Rule more or less seeks to regulate law firms vicariously through their utility 

clients.  To a certain extent this is fair game, at least with respect to hourly rate engagements.  If 

a utility pays outside counsel on an hourly basis, the Commission is entitled to know the hourly 

rate, the number of hours worked and what was done during those hours.  A flat fee arrangement 

realigns the risks to the law firm associated with the number of hours to be worked on a matter. 

And a significant motivation in agreeing to a flat fee is for the utility and law firm to avoid the 

administrative time and expense associated with tracking, recording, billing and collecting at 

fixed hourly rates.  In short, keeping track of time as if the engagement were being billed hourly 

defeats the purpose of a flat fee agreement. 

The Proposed Order posits that it is “doubtful that Outside Counsel attorneys are not 

keeping track of their hours, if, for no other reason than to make sure that the law firms are not 

losing money pursuant to the terms of the flat fee agreement.”  (Proposed Order, pp. 9-10.)  It 

then takes this one step further, stating, “[e]ven if these attorneys were not keeping time sheets 

for internal purposes within their law firms, requiring them to keep these records is not 

unreasonable . . . .”  (Id., p. 10.)  Notably, there is no evidence in the record to support these 

allegations.  Moreover, there is nothing in the record to suggest that whatever information the 

law firm maintains will be probative of anything.  A law firm’s profitability is not at issue in 

determining whether amounts paid by a utility-client are just and reasonable. 

 The Draft Rule is also problematic in that it purports to require the utility to turn over law 

firm “time sheets.”  (Proposed Order, p. 11; Draft Rule § __.100.)  The proposed definition of 

“time sheet” is not particularly helpful, since lawyers may keep track of their time in many 
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different ways, some of which do not necessarily involve “contemporaneously-executed” 

information in the form of a “document.”  (See id.)  Whatever method a lawyer uses to keep 

track of time eventually makes its way onto an invoice, and it is the invoice that is sent to the 

client for payment.  In AIC’s experience, it is unheard of for lawyers to send raw time sheets to 

clients, especially since what is reflected in a timesheet is not necessarily what is billed to the 

client.3  

 This section of the Proposed Order should be revised consistent with the exceptions 

language contained in Appendix A.  Appendix A also contains a summary of the utility’s 

position on this issue, which has been omitted from the Proposed Order.  Corresponding 

exceptions language to the Draft Rule is contained in Appendix B. 

E. Exception 5: Proposed Order Section III.d, “Sections .200 and .300: Use of 
the Words ‘Necessary’ and ‘Necessity,’” Subsection “Analysis and 
Conclusions” 

 
Here, the Proposed Order replaces the terms “reasonable” and “reasonableness” with 

“necessary” and “necessity” in references to outside counsel and expert work in the Draft Rule, 

despite Staff and the utilities’ proposals to the contrary.  (Proposed Order, pp. 11-12; Staff 

Proposed Draft Rule on Rate Case Expense (Jan. 18, 2013); Util. Reply Br., Appx. A (Feb. 14, 

2013).)  AIC does not wish to belabor the point of whether “reasonable” legal or expert work 

also means “necessary” work.  To a large degree the terms are inter-related.  But the legislature’s 

choice of words has consequences—consequences which the Proposed Order seems to ignore. 

The Proposed Order’s reasoning for the substitution is that the term “reasonable” is 

already in Section 9-229.  (Proposed Order, p. 13.)  That is precisely the point.  As the Utility 

                                                
3 Certain participants in this proceeding no doubt harbor a belief that outside law firms are always pushing the 
envelope to get clients to pay for work that was not performed.  The undersigned cannot speak for the entire legal 
profession, but we can say for our own sake that 99 times out of 100, if there is a difference between the amount of 
time recorded and the amount billed to the client, it is because the amount billed is less. 
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Stakeholders explained in brief (Util. Cmts, p. 5 (Oct. 31, 2012)), the legislatively mandated 

standard for rates generally under Section 9-201 and for rate case expenses specifically under 

Section 9-229 is “just and reasonable.”  220 ILCS 5/9-201(c), 9-229.  The law prohibits the 

Commission from adopting a rule that changes this.  See People ex rel. Birkett v. Dockery, 235 

Ill. 2d 73, 81 (2009) (“It is a cardinal rule of statutory construction that we cannot rewrite a 

statute, and depart from its plain language, by reading into it exceptions, limitations or conditions 

not expressed by the legislature.”). 

The Proposed Order nevertheless defends use of the term “necessary” as it relates to legal 

and expert services because civil courts evaluating attorney fee awards consider whether the 

attorney’s work “advance[s] the litigation.”  (Proposed Order, p. 13.)  While a civil court may 

determine whether attorney work related to a distinct claim on which a plaintiff prevailed 

“advanced the litigation,”4 that is not the case in rate proceedings under the Act.  Utilities do not 

pursue individual claims or counts on which they affirmatively win or lose.  And thus the Draft 

Rule begs the question: just how will the Commission make the after-the-fact determination in a 

rate case that particular work was “necessary” to the prosecution of the case or in “advancing” it?  

AIC would also point out that the Proposed Order’s Draft Rule continues to use the term 

“reasonable” despite the Proposed Order’s defense of the term “necessary.”  (See, e.g. Draft Rule 

§§ __.200(a)(5), __.200(b)(5), __. 200(c)(vi), __.300 (title), __300(b)(10).)  To make the Draft 

Rule consistent with Section 9-229’s “just and reasonable” standard, the term “reasonable” 

                                                
4 Here, the Proposed Order relies on Dupuy v. McEwen, 648 F. Supp. 2d 1007 (N.D. Ill. 2009).  That case is 
inapposite.  Dupuy concerned a request for attorneys’ fees pursuant to 42 U.S.C. § 1988 (“Proceedings in 
vindication of civil rights”), which expressly “permits courts to award ‘a reasonable attorney’s fee’ to the ‘prevailing 
party’ in a § 1983 [civil rights] action.”  Dupuy, 648 F. Supp. 2d at 1015, 1023 (“The statute at issue here allows a 
court to award ‘a reasonable attorney’s fee’ to ‘the prevailing party.’”)  To determine whether and to what extent 
plaintiff was a “prevailing party” under § 1988, the Dupuy court engaged in an analysis of plaintiff’s success on 
each of his claims against the defendant.  Id. at 1026-28 (relying on Hensley v. Eckerhart, 461 U.S. 424 (1983)).   
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should be used throughout.  Appendices A and B contain proposed exceptions language toward 

that end. 

 This section of the Proposed Order also adds another factor to the Draft Rule for 

determining the reasonableness of legal or expert fees: “[t]he reasonableness of the amount of 

time taken to perform a task.”  (Proposed Order, p. 14, Draft Rule § __.300(b)(10).)  While AIC 

does not dispute that the time expended for attorney and expert services is a relevant factor in 

determining the reasonableness of the associated cost, the Proposed Order’s commentary about 

evidence that might be used to satisfy this factor is problematic.   

The Proposed Order suggests that “The Utilities’ Outside Counsel and Outside Technical 

experts should be able to satisfy this requirement by articulating briefly, in their documentation, 

the reason why a task took a long period of time.  (e.g., difficulties in reaching witnesses 

regarding scheduling, resulting in hours spent scheduling; lengthy legal research required for a 

brief).”  (Proposed Order, p. 14.)  This is an impossibly vague and subjective standard for a rule, 

as it begs the questions—“a long period of time” to whom?  And what is a “long period of time” 

for a particular task?  To require that every time entry explain why every task took as long as it 

did is to require additional time and effort that ratepayers ultimately will pay for, and for no 

benefit.    

Exceptions language for this section of the Proposed Order is included in Appendix A.  

Corresponding revisions to the Draft Rule are proposed in Appendix B. 

F. Exception 6: Proposed Order Section III.g, “New Section .200(c)(vi): 
Inclusion of Expert/Attorney Affidavits” 

 
The Proposed Order adds a new section to the Draft Rule “intended to reflect the 

requirements” of civil fee-shifting case law not applicable here: the requirement that outside 

counsel and technical experts submit an affidavit attesting to the justness and reasonableness of 
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their fees.  (Proposed Order, p. 19; Draft Rule § __.200(c)(vi).)  The requirement is unnecessary 

for a number of reasons.   

First, related to lawyers at least, those professionals have an ethical duty to charge their 

clients reasonable fees.  Ill. R. Prof’l Conduct 1.5(a).  Asking lawyers to attest to performance of 

their ethical duty is superfluous.   

Second, whether fees are “just and reasonable” ultimately is a conclusion the 

Commission must make.  220 ILCS 5/9-229.  Simply because an attorney or expert executes an 

affidavit asserting its fees are “just and reasonable” does not make it so.  The Commission still 

has to review documentation of rate case expense and make its own determination.   

Third, the Proposed Order’s new requirement here (again) will unnecessarily increase 

rate case expense.  The utilities will have to compensate their counsel and experts to prepare the 

affidavits, or will have to hire another law firm or expert firm to prepare an affidavit attesting to 

rates for comparable services in “that area of practice or technical area.”  (Proposed Order, p. 19; 

Draft Rule § __.200(c)(vi).)  But for all this expense, the Commission ends up with a piece of 

paper that it cannot rely on to avoid its own duty of determining what is just and reasonable. 

This section of the Proposed Order, and the corresponding section of the Draft Rule, 

should be deleted in their entirety.  Exceptions language reflecting the deletions are included in 

Appendices A and B. 

G. Exception 7: Proposed Order Section III.h, “Staff’s Draft of Section .200(d) 
Requiring a Utility Representative Affidavit” 

 
A technical correction to this section of the Proposed Order is necessary to reflect that the 

Proposed Order’s new attorney affidavit requirement (Proposed Order, p. 19; Draft Rule § 

__.200(c)(vi)) should be deleted.  (See supra II.F.)  Exceptions language is included in Appendix 

A. 
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H. Exception 8: Proposed Order Section III.i, “Inclusion of Section .200(b)(2) as 
Modified, (Now Section .200(b)(3)) Even Though Internal Utility 
Expenditures are Excluded from the Rule” 

 
Versions of the draft rule proposed by Staff and the utilities contemplated recovery of 

rate case costs associated with the services of utility employees consistent with Commission 

practice to date.  According, those versions necessarily required utilities to furnish information in 

support of those costs.  (Staff Proposed Draft Rule on Rate Case Expense, § __.200(b)(2) (Jan. 

18, 2013); Util.  Reply Br., Appx. A, § __.200(b)(2) (Feb. 14, 2013).)  The Proposed Order 

concludes, incorrectly, that utility employee rate case costs are not recoverable as rate case 

expense.  (Proposed Order, p. 7; supra II.C.)  Nevertheless, the Proposed Order’s Draft Rule still 

requires utilities to gather and furnish information about expenses the order and rule preclude 

them from recovering.  (Proposed Order, p. 23; Draft Rule § __.200(b)(3).)  The explanation for 

this now superfluous requirement is that it will “ensure that the bills for Outside Counsel/Outside 

Technical Experts do not bill for services performed by utility employees in furtherance of a rate 

case.”  (Proposed Order, p. 23.)  But the very next section of the Proposed Order’s Draft Rule 

already provides that assurance.  It requires the utility to provide an explanation of the “process 

[sic], procedures and controls” it has in place to ensure its outside attorney and expert’s bills are 

“not redundant.”  (Draft Rule § __.200(b)(4).)  Draft Rule Section __.200(b)(3) is another 

example of a well-intentioned requirement that will only serve to increase rate case expense. 

Because the Draft Rule should encompass utility employee rate case costs consistent with 

Commission practice, see supra II.C, former Section __.200(b)(2) should be retained as 

originally proposed by Staff with the Utility Stakeholders’ modifications.  If, however, the 

Commission adopts the Propose Order’s conclusion that such rate case costs are not recoverable 

as rate case expense, then new Section __.200(b)(3) in the Draft Rule should be deleted in its 
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entirety.  Alternate exceptions language to the Draft Rule is included in Appendix B.  Deletion of 

this unnecessary section of the Proposed Order is reflected in Appendix A. 

I. Exception 9: Proposed Order Section III.j, “Sections .300(b)(2) and (b)(2)(9): 
Use of the Term ‘Outside’ in Connection with Attorney’s Fees and Expert 
Witness Fees,” Subsection “Analysis and Conclusions” 

 
A technical correction to this section is necessary to reflect that the Proposed Order’s new 

attorney affidavit requirement (Proposed Order, p. 19; Draft Rule § __.200(c)(vi)) should be 

deleted.  (See supra II.F.)  Exceptions language is included in Appendix A. 

J. Exception 10: Proposed Order Section III.k, “New Section .300(a): Inclusion 
of a Provision Requiring Attorney Review of Rate Case Expense” 

 
The Proposed Order adds another new requirement here: “Rate case expenses shall be 

addressed in the attorney review in post-trial briefs.”  (Proposed Order, p. 25; Draft Rule § 

__.300(a).)  It is not clear what the provision requires or what it means the utility and its counsel 

are supposed to do.  The Proposed Order says, “While expert analysis can provide very valuable 

input to the attorneys regarding these [rate case] expenditures, the ‘bottom line’ in cases 

evaluating these fees is done in briefing.”  (Proposed Order, pp. 27-28.)  The problem is that the 

Commission must base its conclusions on the record evidence.  5 ILCS 100/10-35(c) (“Findings 

of fact shall be based exclusively on the record evidence and on matters officially noticed.”)  See 

also ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv)(1).  And arguments of counsel in brief are not 

evidence.  Johnson v. Lynch, 66 Ill. 2d 242, 246 (“The argument of counsel cannot be considered 

evidence . . . .”).   

Utility counsel will undoubtedly continue to address rate case expense in post-hearing 

briefs, just as they have always done.  But the Proposed Order suggests that an “attorney review” 

is now also required, and it is not clear what this is supposed to mean.  There is no reason this 

section of the Proposed Order or its vague new requirement in the Draft Rule should remain.  
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Exceptions language recommending wholesale deletion of both is included in Appendices A and 

B. 

K. Exception 11: Draft Rule Technical Corrections 
 

Certain technical corrections to the Draft Rule are necessary for the sake of internal 

consistency and to correct typographical and formatting errors contained in the rule.  Appendix B 

reflects these technical corrections. 

III. CONCLUSION 
 

The Proposed Order reaches far beyond the original purpose of this rulemaking, and its 

Draft Rule far beyond a means of ensuring the evidentiary records in rate cases include 

documentation to allow the Commission to “specifically assess” and “expressly address” the 

justness and reasonableness of rate case expense consist with its obligations under Section 9-229.  

The Proposed Order’s Draft Rule creates more problems than it solves.  The Commission should 

not adopt it.  It should revise both the Draft Rule and the Proposed Order consistent with these 

exceptions. 
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