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BRIEF ON EXCEPTIONS OF THE STAFF OF THE 
ILLINOIS COMMERCE COMMISSION 

 
NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.830 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (83 Ill. Adm. Code 200.830) 

and the Administrative Law Judge’s May 8, 2013 Ruling, and respectfully submit their 

Brief on Exceptions (“BOE”) in the instant proceeding. 

I. INTRODUCTION 

Staff commends the ALJ for what clearly was a lot of time and effort put into 

drafting the PO.  Staff takes no exception to any of the conclusions reached in the PO.  

Staff, however, must take an exception to a single aspect of the analysis that the PO 

uses to reach certain conclusions.  Staff also has some clarifying and ministerial type 

proposed edits.  Staff invites any party to treat these suggested edits as “exceptions,” if 

it so wishes.  Attached to this BOE is a redlined version of the PO (Att. A) and a redlined 

version of the proposed rule (Att. B), conformed to the PO and Staff’s exceptions or 

clarifications. 
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II. STAFF EXCEPTIONS 

Staff Exception No. 1:  The IAWC Appellate Order Did Not Conclude That 
Similar Attorney Fee Recovery Cases Are Controlling  

This Staff exception addresses what is purely a legal issue.1

In other words, the PO concludes that Kaiser and its progeny are controlling law.  

Staff, on the other hand, concludes that Kaiser and its progeny are available to the 

Commission for guidance when enforcing Section 9-229.  Ironically, there is no reason 

to over-reach in interpreting the IAWC Appellate Order since the PO can essentially 

reach the same conclusions treating the Kaiser line of cases as guidance as it did 

treating them as controlling law.  In a nutshell, the PO simply misinterprets the IAWC 

Appellate Order.   

  The PO states that 

a recent Illinois American Water Company appellate order requires the Commission to 

review rate case recovery issues in the same manner as state and federal courts review 

fee shifting attorney fee recovery cases (Kaiser and its progeny).  These are cases 

where a statute or contract essentially allows the prevailing party to recover its attorney 

fees or some portion of them from the opposing party.   

A. The IAWC Appellate Order 

The PO repeatedly states that the Illinois Appellate court in People ex. rel. 

Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776 (1st Dist. 2011) 

(“IAWC Appellate Order”) “required” this Commission to review rate case expense 

recovery in the same manner as many state and federal statutes, which allow a 

prevailing party to recover its attorney fees.  See e.g., PO at 2-3, 6 (“People ex rel. 

                                            
1  It is worth keeping in mind, that appellate courts review Commission conclusions of law de novo.   
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Madigan requires this Commission to apply the Kaiser v. MEPC line of case law to rate 

case expense.”).  The IAWC Appellate Order, however, does no such thing.   

The IAWC Appellate Order did address the requirements of Section 9-229 on 

rate case expense recovery.  However, as Staff noted in its Initial Brief (at 6-8),2

¶ 51  While we make no finding as to the amount of attorney and expert 
fees requested, we point the Commission to other cases involving an 
award of attorney fees, in which the party seeking attorney fees must 
specify (1) the services performed, (2) by whom they were performed, (3) 
the time expended, and (4) the hourly rate charged. 

 the 

IAWC Appellate Order was clear in explaining that it, and the case law it referenced, 

were providing “guidance to the Commission and the parties [on how] to comply with 

section 9-229.”  IAWC Appellate Order, ¶52 (emphasis added).  The IAWC Appellate 

Order did not find that the cases addressing parties seeking to recover attorney fees 

were controlling law.  There simply is no language supporting this proposition.  Lest 

there be any doubt, paragraphs 51 and 52 of the IAWC Appellate Order are the relevant 

paragraphs, which provide in full: 

Fitzgerald v. Lake 
Shore Animal Hospital, Inc., 183 Ill.App.3d 655, 661, 132 Ill.Dec. 1, 539 
N.E.2d 311 (1989) (citing Kaiser v. MEPC American Properties, Inc., 164 
Ill.App.3d 978, 984, 115 Ill.Dec. 899, 518 N.E.2d 424 (1987) 

Once presented with these facts, the trial court should 
consider a variety of additional factors such as the skill and 
standing of the attorneys, the nature of the case, the novelty 
and/or difficulty of the issues and work involved, the 
importance of the matter, the degree of responsibility 
required, the usual and customary charges for comparable 
services, the benefit to the client [citation], and whether there 
is a reasonable connection between the fees and the 
amount involved in the litigation [citations]. Kaiser, 164 
Ill.App.3d at 984, 115 Ill.Dec. 899, 518 N.E.2d 424. 

 

                                            
2  Staff’s position on this issue is not summarized in the PO. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989076821&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989076821&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989076821&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987159219&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987159219&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987159219&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987159219&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)�
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¶ 52  Similar to cases before the trial court, the Commission has the 
ability to consider the factors presented to establish the amount of 
attorney fees requested.  We believe that these cases regarding an award 
of attorney fees can provide guidance to the Commission and the parties 
to comply with section 9–229. 

IAWC Appellate Order, ¶¶ 51 and 52 (emphasis added). 

Thus, the IAWC Appellate Order “points” the Commission to other “similar,” not 

identical, cases involving an award of attorney fees, and notes that Commission “has 

the ability to consider” these cases,” which “can provide guidance” to the Commission.  

IAWC Appellate Order, at ¶¶ 51, 52.  It does not state that the Commission is required 

to apply the Kaiser line of cases as controlling precedent.   

B. Section 9-229 

As is so often the case, the starting point for the Commission when addressing 

contested issues, is the Illinois Public Utilities Act (“PUA”).  Section 9-229 of the PUA 

provides in full that: 

Consideration of attorney and expert compensation as an expense. The 
Commission shall specifically assess the justness and reasonableness of 
any amount expended by a public utility to compensate attorneys or 
technical experts to prepare and litigate a general rate case filing. This 
issue shall be expressly addressed in the Commission's final order. 
 
220 ILCS § 5/9-229. 
 
None of the Kaiser line of cases involves Section 9-229 or any statute similar to 

it.  The starting points, consequently, for analyzing Commission rate cases and the 

Kaiser line of fee shifting statutes or contracts are fundamentally different.  Moreover, 

none of the Kaiser line of cases involves issues where the recoverable attorney fees are 

paid for by non-party consumer rate payers rather than the opposing party.  

Consequently, there should be no reasonable expectation that the IAWC Appellate 
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Order would even find the Kaiser line of cases as controlling law, rather than guiding 

law.  From a purely legal analytical view, a finding that the Kaiser line of cases are 

controlling would be illogical. 

III. STAFF PROPOSED CLARIFICATIONS AND MINISTERIAL EDITS 

Staff Proposed Clarification No. 1 

a. Section .20 Scope 
 

 Staff recommends that the PO be modified to add clarity to the rate case 

expenses subject to Section 9-229 as there may be rate case expenses that are not 

subject to Section 9-229, such as those costs not sought to be recovered under Section 

9-229.  In Staff’s view, this recommendation (and the ones that follow) are merely 

adding clarifying language and are not substantive.  However, as briefly noted above, if 

any party wishes to respond to these recommendations, then Staff invites them to treat 

these clarifications as exceptions.  Staff recommends adding the following underlined 

language to the PO. 

Proposed Modification 
PO, at 7. 

 It should be additionally be noted that utility employee salaries and 
like matters are operating expenses. The conclusion above does 
not exclude these items from rates. Rather, the conclusion above 
only concerns inclusion of these items in rate case expense subject 
to Section 9-229. The utilities are free to treat these items as 
operating expenses. 

Staff Proposed Clarification No. 2 

b. Section .200(a): Requiring Utilities to Provide Discovery Materials 
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 Staff recommends that the PO and the Rule be modified to add clarity that the 

parties of record will utilize the discovery materials in the development of a 

recommended amount of rate case expense.  Therefore, Staff recommends the 

following underlined additional clarifying language to the PO and the Rule. 

Proposed Modification 
PO at 7. 

a) A Utility subject to Section _____ shall, upon request during 
discovery, make information available to parties of record in 
order to assist such parties in the development of a 
recommended amount of rate case expense and for the 
Commission in assessing the justness and reasonableness of 
amounts paid to compensate Outside Attorneys and Support 
Staff, Outside Technical Experts and Support Staff. ….  

 

Staff Proposed Clarification No. 3 

c. Section .200(a) Different Standards for Flat Fee Contracts 
 On page 8 of the PO, Section .200 a) of the Rule items 1) through 3) are 

incorrectly identified. The items should be numbered as follows: 2), 3), and 4).  

Similarly, on page 9 of the PO, item 4) should be identified as 5). 

 On page 11 of the PO, Section .100 has been modified to include a definition of 

time sheet.  The definition of time sheet should be underlined to signify a change to the 

Rule as follows. 

Proposed Modification 
PO at 11. 
 
 Additionally, Section .100 has been modified to include a definition of “time 

sheet.” It provides that: 

“Time sheet” means a contemporaneously-executed document that states 
the hours performed on a particular task, specifying the task performed 
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and the applicable hourly rate in the Case of Hourly rate billing or 
contracts with Not-to-exceed clauses, or the applicable estimated hourly 
rate, in the case of a Flat fee contract. 

 

Staff Proposed Clarification No. 4 

d. Sections .200 and .300: Use of the Words “Necessary” and 
“Necessity”  

 On pages 11 and 12 of the PO, the language being adopted in the PO is placed 

at the beginning of the Section.  To be consistent with the PO’s general organizational 

approach, Staff recommends moving and/or copying of the adopted language to the end 

of the Analysis and Conclusion section.  Staff also proposes the following illustrated 

modification of initial introductions for Sections 200 and 300 in the PO. 

Proposed Modification 
PO at 11. 

 
Currently Section .200(b) of the Rule, which concerns the required 
evidentiary support for compensation costs, contains the following 
pertinent language: … descriptive term “reasonable”.  

Also, Section .300(b) which concerns the determination of reasonable 
compensation costs, provides that: … contains the descriptive term 
“reasonableness”.  

Staff Proposed Clarification No. 5 

f. New Section .200(d) Recoverable Overhead Expenses  

 On page 16 of the PO, the language being adopted in the PO is placed at the 

beginning of the Section. Staff recommends the movement of the adopted language, for 

item d) and the definition of miscellaneous expenses, to the end of Analysis and 

Conclusion. Therefore, Staff recommends the following changes to the PO. 

Proposed Modification 
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PO at 15. 

There is a new Section of the Rule that requires proof that overhead 
expenses were specifically excluded from the hourly rate or similar 
charges in the agreement between Outside Counsel or Outside Expert 
witnesses with the utility. It provides that:  

 
Proposed Modification 
PO at 16. 

d) Inclusion of overhead expenses on the part of an Outside 
Counsel or an Outside Technical Expert (e.g., photocopying, 
binding) shall be accompanied by evidence that the rates charged 
the utility by the Outside Counsel Outside Technical Expert 
specifically exclude such overhead expenses from the rates 
charged to the Utility.  

Additionally, the Definition of Miscellaneous Expense has been modified 
as follows:  

“Miscellaneous Expenses” means expense billed by an Outside 
Counsel, Outside Technical Expert, or other appropriate party to a 
third party for costs including, but not limited to, travel, travel-
related meals, lodging and photocopying, if evidence establishes 
that such costs were excluded from the rates charged to the utility 
for compensation for the rate case at issue.  specially incurred in 
furtherance of the rate case at issue.  Minimal expenses including, 
but not limited to telephone charges, postage and photocopying 
may only be recovered if they are extraordinary in terms of volume 
and cost.   

Proposed Modification 
PO at 17. 

Analysis and Conclusions 
 
This new provision (cited above below) is intended to…  

Proposed Modification 
PO at 18. 

Therefore, the Rule shall be modified to include the following: 

d) Inclusion of overhead expenses on the part of an Outside 
Counsel or an Outside Technical Expert (e.g., photocopying, 
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binding) shall be accompanied by evidence that the rates charged 
the utility by the Outside Counsel Outside Technical Expert 
specifically exclude such overhead expenses from the rates 
charged to the Utility.  

Additionally, the Definition of Miscellaneous Expense has been modified 
as follows:  

“Miscellaneous Expenses” means expense billed by an Outside 
Counsel, Outside Technical Expert, or other appropriate party to a 
third party for costs including, but not limited to, travel, travel-
related meals, lodging and photocopying, if evidence establishes 
that such costs were excluded from the rates charged to the utility 
for compensation for the rate case at issue.  specially incurred in 
furtherance of the rate case at issue.  Minimal expenses including, 
but not limited to telephone charges, postage and photocopying 
may only be recovered if they are extraordinary in terms of volume 
and cost.   

Staff Proposed Clarification No. 6 

h. Staff’s Draft of Section .200(d) Requiring a Utility Representative 
Affidavit 

 
 Staff recommends that the PO be modified to add clarity that Staff’s draft of 

Section .200(d) requiring a utility representative affidavit be struck in its entirety.  

Therefore, Staff recommends the following change to the PO. 

Proposed Modification 
PO at 22. 

 The Commission notes that use of the attorney/technical 
expert affidavit procedure described above, which has been widely-
used in other administrative agencies, as well as in the state and 
Federal courts has an additional benefit, in that, usage of what is 
widely-used in the legal community provides all with access to the 
legal precedent on particular issues.  In contrast, use of what was 
done regarding the Sarbanes-Oxley Act, which, as the Utilities point 
out, addresses matters which may not be analogous to those that 
are addressed here, may not provide the parties and the 
Commission, General Counsel’s Office other participating 
attorneys, and the ALJs, with access to relevant precedent.  
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Because the Commission concludes that the utility affidavit would 
be of little or no evidentiary value, it is not considering the 
alternatives proposed by the Utilities.  See, Utility Initial Comments, 
Attachment A.  Therefore, this Section is struck in its entirety.  

Staff Proposed Clarification No. 7 

i. Inclusion of Section .200(b)(2) as Modified 
 
 On page 22 of the PO, item 2) of subsection of Section 200 (b)(2) of the Rule is 

incorrectly identified. The item should be identified as number 3).  In addition, the first 

sentence of item 2) that is shown in strike-out format should be deleted since this 

phrase is not included in the ALJPO Rule.   

Staff Proposed Clarification No. 8 

j. Sections .300(b)(2) and (b)(2)(9): Use of the Term “Outside”  

 Staff recommends that the PO be modified to add clarity to the use of information 

regarding a government attorney/not-for-profit attorney.  Staff recommends adding the 

following underlined language at the end of the Analysis and Conclusions section. 

Proposed Modification 
PO at 24. 

 In conclusion, while the Commission will not make a determination as to 
what those situations might be, it wishes to make it clear that use of 
information regarding a government attorney/not-for-profit attorney are not 
precluded in all regards. 

 
Staff Proposed Clarification No. 9 

j. Sections .300(b)(8) (formerly Section .300(a)(8): 
 

 Staff recommends that the Rule be modified to be consistent with the description 

of evidence as documented on page 29 of the PO.  The Appendix (Rule) to the PO does 
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not contain the descriptive term “Relevant”.  Therefore, Staff recommends adding the 

following underlined language to the Rule. 

Relevant Eevidence regarding the prevailing market rates concerning fees 
charged … 

IV. CONCLUSION 

For the reasons set forth above Staff respectfully requests that the Commission's 

Final Order in the instant proceeding reflect Staff's recommendations.  

  Respectfully submitted, 

       __________________________ 
JESSICA L. CARDONI 
MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL   60601 
Phone:  (312) 793-2877 
Fax:      (312) 793-1556 
jcardoni@icc.illinois.gov 
mlannon@icc.illinois.gov 

          
          
       Counsel for Staff of the 

June 6, 2013     Illinois Commerce Commission 
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