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MIDAMERICAN’S BRIEF ON EXCEPTIONS 

 
 
Now Comes, MidAmerican Energy Company (MidAmerican), and hereby 

submits its Brief on Exceptions along with a separately filed Exceptions to the Proposed 

First Notice Order and Appendix (MidAmerican Exceptions) that contain proposed 

revised language in red-lined format in accordance with the Administrative Law Judge’s 

(ALJ) May 8, 2013, Notice of ALJ’s Ruling and Section 200.830 of the Rules of Practice 

of the Illinois Commerce Commission (Commission), 83 Ill. Adm. Code § 200.830. 

I. INTRODUCTION 

On April 30, 2013, the ALJ issued the Proposed First Notice Order (Proposed 

Order) along with an attachment of the revised proposed rule in this docket (Rule).  The 

Proposed Order outlines the basis for the changes to Staff’s proposed rules filed on 

September 9, 2012.  Staff’s proposed rules were derived from the Commission’s 

directive for the rulemaking in Docket No. 10-0467 as well as participant input from 

numerous workshops.  Staff Initial Brief at 5.  Staff also acknowledged the invaluable 

assistance from the ALJ and noted the legal memoranda and lining up speakers at the 

workshops with expertise in recovering legal fees.  Id.   

The parties were allowed to file comments on Staff’s proposed rules on October 

31, 2012.  MidAmerican filed joint comments with the other Illinois Utilities on October 
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31, 2012.1  The Attorney General (AG) and the Citizen’s Utility Board (CUB) did not file 

initial comments because they did not object to Staff’s proposed rules. AG/CUB Initial 

Brief at 2. The AG and CUB, however, filed reply comments to the Utilities’ comments 

on November 28, 2012.  Staff also filed reply comments. 

On December 4, 2012, the ALJ conducted a status hearing and directed the 

parties to address certain issues in briefs.  All parties to the proceedings filed initial and 

reply briefs according to the schedule set by the ALJ.   

The Proposed Order includes changes to Staff’s proposed rules and explains 

that the changes are based on comments and briefs filed in this docket, as well as 

changes made by the ALJ to reflect the relevant findings in case law and grammatical 

changes.  MidAmerican appreciates the ALJ’s consideration of the parties’ comments 

and briefs and the ALJ’s willingness to incorporate changes to the proposed Rule.  

MidAmerican, however, notes that some of the changes create new obligations on the 

utilities and in some instances offer new requirements that are not supported by the 

record.  The following exceptions reflect MidAmerican’s comments to the proposed 

changes in the Rule.  

II. Exceptions 

a. Applicable Law – Background 

MidAmerican is in general agreement with the background of the proceeding and 

its explanation of the legal basis for the Proposed Order.  Comments from the various 

parties regarding the Commission’s authority suggest general agreement on the issue.  

                                                 
1 The other Illinois Utilities include:  Commonwealth Edison Company, North Shore Gas 

Company, The Peoples Gas Light and Coke Company, Northern Illinois Gas Company d/b/a Nicor Gas 
Company, Ameren Illinois Company d/b/a Ameren Illinois, and Mt. Carmel Public Utility Company. 
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Subsection a. of the Proposed Order, however, sets a tone that suggests that there is 

an unresolved issue regarding the Commission’s authority and the applicable case law. 

In regards to the case law, the Proposed Order gives an incomplete picture of the 

issues concerning the amount of rate case expenses requested by  Illinois American 

Water Company (IAWC) in People ex rel. Lisa Madigan v. Ill. Commerce Comm., 2011 

IL App. (1st) 101776, 964 N.E.2d 510, (Madigan).  Proposed Order at 2.  While the 

Proposed Order correctly notes that the AG argued that the legal fees were 

unreasonable “because the legal fees increased more than 43% over the legal fees that 

were requested in the utility’s previous rate case,” the Proposed Order omits the rest of 

the opinion citing IAWC’s position.  Proposed Order at 2.  In Madigan, the Appellate 

Court explained IAWC responded to the AG’s argument and explained that the AG was 

referring to the cost estimate from the prior rate case, but the actual costs were more 

than those requested in the current rate case.  Madigan at ¶ 42, page 21.  IAWC also 

noted that the AG “ignored the extensive cost-control measures that had been 

implemented by IAWC. . .”  Id.   

MidAmerican points out this omission because the Proposed Order’s reference to 

the 43% increase in legal fees implies that the Utilities do not seem to “grasp” that 

ratepayers are ultimately paying for the fees.  The Proposed Order also incorrectly 

notes that the Utilities contend that the Commission should dismiss the case law that 

“People ex rel. Madigan requires the Commission to follow.”  Proposed Order at 3-4.  

The Proposed Order’s implication, however, is inaccurate and misrepresents the 

Utilities’ position, and MidAmerican’s position in particular. 
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MidAmerican regrets that the Utilities’ position was misconstrued and that 

Proposed Order implies that Utilities’ do not grasp the fact that ratepayers are paying 

the fees.  As noted in Madigan IAWC, implemented cost control measures in an effort to 

reduce the legal expenses, which demonstrates the Utilities, and IAWC in particular, do 

not merely pass the fees along to customers in an apparent disregard of the amount.  

The point the Utilities were articulating is that all requested cost increases must be 

scrutinized by the Commission and found to be just and reasonable.  Legal and expert 

fees are just one component of the overall rate request and the law does not require a 

higher standard of scrutiny for any particular set of cost components over another set of 

costs in the revenue requirement.  The Appellate Court in Madigan required that 

Commission make an express finding regarding the requested rate case expenses and 

not that these particular revenue requirement components require a heightened 

scrutiny.   

The Proposed Order, however, incorrectly suggests that legal and expert fees 

deserve a heightened amount of scrutiny over other components of the revenue 

requirement.  Proposed Order at 3.  Whether the costs are related to rate base or legal 

fees, the Commission is bound to apply a just and reasonable standard.  220 ILCS 5/9-

201(c); Bus. and Prof. People for the Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 

2d 175, 208, 585 N.E.2d 1032, 1045 (1991).  

However, the Proposed Order takes the Madigan decision a step farther and 

concludes that Madigan requires the Commission to apply all aspects of the specific 

case law cited.  Proposed Order at 2, 5, 6 and 26.  To provide the Commission further 

guidance, the Appellate Court pointed the Commission to specific factors outlined case 
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law, and noted the Commission has the ability to consider the factors presented.  

People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776, 

¶¶ 51-52 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) appeal denied (Ill. S. Ct. 

Sept. 26, 2012).  The Appellate Court did not direct the Commission to apply all aspects 

of the cases referenced.  Indeed, the Illinois Appellate Court recognized that these 

cases can only provide “guidance” to the Commission with respect to Section 9-229.  Id. 

The Commission has also accepted this “guidance” in subsequent rate cases to the 

decision. See, In re Charmar Water Co., et al.., ICC Docket Nos. 11-0561/11-0562/11-

0563/11-0564/11-0565/11-0566 consol. (Order May 22, 2012), at 18.  In the Chamar 

Water rate case, the Commission found: 

The Appellate Court provided additional guidance through the following quote 
from Kaiser v. MEPC American Properties, Inc.:  
 

Once presented with these facts, the trial court should consider a 
variety of additional factors such as the skill and standing of the 
attorneys, the nature of the case, the novelty and/or difficulty of the 
issues and work involved, the importance of the matter, the degree 
of responsibility required, the usual and customary charges for 
comparable services, the benefit to the client [citation], and whether 
there is a reasonable connection between the fees and the amount 
involved in the litigation [citations].  

 
Kaiser v. MEPC American Properties, Inc., 164 Ill. App. 3d 978, 984 

(1987)). While the Commission appreciates that prior cases may have afforded 
certain utilities (including affiliates of the utilities involved in this matter) different 
treatment under Section 9-229 of the Act, the Commission’s primary concern is 
proper application of the law to the factual record in this case.  Emphasis added. 
 
In re Charmar Water Co., et al.., ICC Docket Nos. 11-0561/11-0562/11-0563/11-
0564/11-0565/11-0566 consol. (Order May 22, 2012), at 18.   
 
The Proposed Order deviates from recent Commission decisions using the 

Kaiser line of case law as guidance and now finds that Madigan requires the 

Commission to apply all aspects of the Kaiser line of case law to rate case expense.  
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Proposed Order at 2, 5, 6, and 26.  The new interpretation of the Appellate Court finding 

is misdirected and the tone of Subsection a. suggests that there is an unresolved issue 

regarding the Commission’s authority. MidAmerican takes exception to the inclusion of 

this subsection in the Proposed Order and MidAmerican proposes Section I. a. in the 

Proposed Order be deleted, as noted in the MidAmerican Exceptions. 

b. Section ___.20 Scope 

ii. Utility Employees 

The Proposed Order deletes Staff’s proposed rule regarding the application of 

the rule to the utility employee compensation included in rate case expenses.  Extensive 

briefing on this issue was made in this proceeding and MidAmerican will not repeat the 

arguments.   

The Proposed Order concludes that Appellate precedent does not provide for 

recovery of these expenses, but does not rely on Madigan to support its finding.  

Proposed Order at 5.  Staff noted that “the statute [Section 9-229] does not require that 

the attorneys or technical experts in question be “outside” the utility’s employee roster or 

payroll.”  Staff Initial Brief at 12.  Neither the statute, nor the appellate case law preclude 

the Commission from considering these costs.  The Proposed Order’s analysis and 

conclusion contradicts the Commission’s past orders, and prohibits the Commission 

from making any further application of the law to the factual record in any rate case.  

See e.g.,  In re Charmar Water Co., et al., ICC Docket Nos. 11-0561/11-0562/11-

0563/11-0564/11-0565/11-0566 consol. (Order May 22, 2012 and Order on Reh’g Nov. 

28, 2012); In re Ameren Illinois Co., ICC Docket No. 11-0282 (Order Jan. 10, 2012); In 

re North Shore Gas Co., ICC Docket Nos. 11-0280/11-0281 consol. (Order Jan. 10, 
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2012).  Madigan did not address or make a determination on whether Section 9-229 is 

intended to apply to only “outside” attorneys and experts and not utility employees.  For 

these reasons and the reasons outlined in the Utilities’ briefs, MidAmerican supports 

restoring the Rule back to Staff’s original proposal with the modifications suggested by 

the Utilities. 

c. Section ___.100 Definitions 

The Appendix to the Proposed Order offers a mark-up to the proposed Rules and 

includes changes to Staff’s proposed definitions.  For the reasons noted above, 

MidAmerican submits that the definition of “Employees of the Utility or any of its 

Affiliates Compensation” be restored.   

The Proposed Order adds a new definition for “Time Sheet” in conjunction with 

changes proffered by the AG and CUB to flat fee contracts.  MidAmerican takes 

exception to this inclusion because there is no evidence that a “time sheet” is used in 

conjunction with flat fee contracts.  Therefore, this addition is arbitrary and capricious.  

MidAmerican does not have any further exceptions to the definition section in the 

Appendix of the Proposed Order.   

d. Section ___.200 Required Support for Compensation Costs 

i. Different Standards for Flat Fee Contracts 

MidAmerican supports Staff’s original proposed langue regarding flat fee 

contracts.  The Proposed Order adopts suggested changes from AG and CUB and 

notes that the changes are a reasonable evidentiary requirement.  The AG and CUB 

make assertions that hours are tracked, but offer no specific evidence or contracts 

where it explicitly states law firms track these times as part of the contractual obligation.   



 

 
8 

 

AG/CUB Initial Brief at 10-11.The AG and CUB have not offered any specific contracts 

that outline this obligation.  By making this a specific requirement without any support, 

the Commission is taking away any flexibility of the rule to allow alternative billing 

arrangements.  The Proposed Order recognizes “[t]he Rule should remain flexible, in 

order to balance the needs of ratepayers to not pay excessive fees and those of utilities 

and their attorneys/experts, who deserve to be, and are legally required to be, 

compensated adequately.”  Proposed Order at 18.  The revision, however, takes away 

all flexibility from the parties to negotiate flat fee contracts.  Part of the attraction to the 

flat fee is that administrative costs can be reduced by offering services on a per case 

basis, instead of a per hour basis.  The Rule, as modified, takes away any incentive for 

a law firm to offer flat fee contracts because it still requires additional administrative 

obligations to record time.  The net impact of the Rule is that flat fee contracts will not 

be negotiated and the Commission has closed the door on an alternative to reducing 

costs. 

e. Sections .200 and .300: Use of the Words “Necessary” and “Necessity” 
 

The Proposed Order changes “reasonable” to “necessary” in Sections 

__.200(b)4) and .300(b)(4) and .300(b)(7), noting that Staff modified its original version 

of this rule.  Proposed Order at 11-12.  The Proposed Order explains that “if a task 

performed is not necessary, it cannot be reasonable to charge to the ratepayers for that 

service.”  Proposed Order at 12.  MidAmerican respectfully disagrees.  In a rate case, 

MidAmerican could request cost recovery for an automated customer service software 

application.  The software application may not be necessary, as MidAmerican could 
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continue to have employees conduct the work manually.  However, the software 

application reduces the workload and the amount of employees needed to conduct the 

work.  Consequently, the software application is reasonable because it offers a cost 

effective alternative which reduces operating costs.  The use of necessary implies that 

the Commission must use a higher standard of review to determine if costs should be 

recovered.  A necessary standard ignores the fact that many alternatives may exist 

relative to the achievement of an objective, and that while none of those alternatives 

are, by definition, necessary, individually, they may be reasonable relative to the 

achievement of the objective, which itself may be “necessary.” Simply put, the 

Commission evaluates elements of the revenue requirement using a just and 

reasonable standard, which are dictated by the facts of the case.  By injecting 

“necessary” in the rules the Commission is eliminating any flexibility in the rules to 

determine what is reasonable and just on a case by case basis.  For these reasons and 

the reasons articulated in the Utilities’ briefs, the Proposed Order should restore Staff’s 

original language and use “reasonable” in these sections. 

f. Section .200(c)(ii) and (iv): Requiring Utilities to Furnish a Projection of 
Rate Case Expenses 

MidAmerican supports the changes in Section___.200(c)(ii) and (iv) as they are 

reasonable and offer a flexible approach to addressing the issue. 

g. New Section .200(c)(vi): Inclusion of Expert/Attorney Affidavits  

The Proposed Order requires both the expert and attorney must provide an 

affidavit relating to costs. Proposed Order at 18-19.  The Proposed Order explains that 

new provisions are supported by case law, which addresses customary practices 
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evaluating attorney’s fees, but do not address such practices for expert witnesses.  Id. 

at 19.  There is no record evidence that the typical contract for outside experts provide 

the level of detail required under the new provision. Moreover, many experts provide 

testimony in various jurisdictions and the contract amount may vary from jurisdiction to 

jurisdiction and case by case depending on the nature of work and obtaining this 

information may not provide an probative value to the Commission.   

There is no record evidence establishing that is a customary practice for 

technical experts to provide the required affidavit and as such the requirement should 

be stricken from the rule.  

h. Inclusion of Section .200(b)(2) as Modified, (Now Section .200(b)(3)) 
Even Though Internal Utility Expenditures are Excluded from the Rule   

 

 The Proposed Order added a new provision requiring utilities to track work 

performed in a rate case.  The Proposed Order explains that the new section was 

added to ensure that expenses relating to outside counsel and outside technical 

witnesses do not bill for services performed by a utility employee in furtherance of a rate 

case.  Proposed Order at 22-23.   

This is a new provision in the Rule that was not briefed by the parties or included 

in the Commission’s directive in this proceeding.  The new provision assumes that utility 

employees can track work to the “particular detail” of the work performed for a rate 

case, and does not define what is meant by “duplication.”  The Rule is unclear as to 

what constitutes sufficient detail required for the tracking of time and how an employee’s 

time is to be distinguished from related work performed in the ordinary course of 

business.   
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Moreover, to carry the burden of proof in a rate case, utility employees must 

review the testimony of expert witnesses, and in some instances, assemble background 

data to be used by the witness.  Consequently, the Rule is unclear as to what 

constitutes duplication and it is uncertain if the Rule contemplates these obligations as a 

duplication of work.  The modifications should be deleted from the Rule since there is no 

record evidence outlining the rationale and intent behind the requirements or evidence 

supporting their inclusion.  Moreover, the modifications to the Rule provide little 

guidance as to the nature of tracking required to demonstrate the lack of duplication 

rendering the Rule virtually impossible to comply with. 

i. New Section .300(a): Inclusion of a Provision Requiring Attorney Review 
of Rate Case Expense   

 

The Proposed Order requires that the rate case expenses be addressed in the 

post-trial briefs.  Proposed Order at 25.  MidAmerican notes this requirement may be 

advisable in some cases contested cases.  In contested cases it is beneficial for utilities 

to summarize its position, outlining  the evidence demonstrating the factors set forth in 

Madison. The requirement, however, now makes it mandatory that this issue be briefed 

as if it was a contested issue.  It is not always the case that rate case expenses are 

contested by the parties.  See MidAmerican Energy Company, Docket No. 09-0312.  

The Rule now requires the issue be addressed in briefs when the record already 

demonstrates there are no contested facts regarding the rate case expense evidence 

presented.  For this reason, MidAmerican recommends this new provision be stricken.    

j. Section .300(b)(8) (formerly Section 300(a)(8): Evidence of the Market 
Fees, Including Rate Case Fees in Other Jurisdictions 
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The Proposed Order includes the requirement that fees charged for comparable 

services from other jurisdictions be included, if relevant.  Proposed Order at 27-28.  

Interestingly, the Proposed Order finds that the compensation to any other government 

attorney or not-for-profit attorney would provide the Commission with useful guidance or 

a useful comparison to attorneys in the private sector who represent utilities in a rate 

case.  Proposed Order at 24.  Similarly, there is no showing in this record that the rate 

case expenses MidAmerican may request in Iowa will provide the Commission with 

useful guidance or useful comparison to attorney’s fees.  Moreover, the Iowa Utilities 

Board rules only provide that a schedule be presented with the total amount of rate case 

expenses and the Iowa Utilities Board does not have to make a specific determination in 

its Order regarding the expenses as required by the Appellate Court in Madigan.  

Therefore, these costs would not be relevant to the Commission’s determination in 

Illinois.  However, the rule effectively requires MidAmerican to provide these expenses 

because the rule does not explain who determines the relevance.  If it is unclear as to 

who determines the relevance, the rule effectively mandates that all such costs must be 

provided and filed as the Rule suggests a determination from the ALJ or Commission 

must be made regarding the relevance.   

Additionally, MidAmerican points out that comparing its Iowa rate case expenses 

to its Illinois rate case expenses is no more probative than comparing MidAmerican’s 

rate case expenses to another Illinois utility’s expenses.  The net impact is that more 

time and effort will need to be made explaining why the costs are not relevant to the 

Commission’s determination of just and reasonable expenses.  For example, the 

Proposed Order suggests that government’s cost of living calculator be used to 
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overcome the different costs in different areas.  Proposed Order at 28-29.  However, 

this “adjustment” for living expenses only opens the door for litigation over whether the 

“adjustments” are correct, and more importantly, whether a cost of living adjustment 

effectively adjusts for the different market rates for attorney’s fees when comparing 

different cities.   

Consequently, the net impact of the rule is that a utility will have re-litigate rate 

case expenses from another jurisdiction and provide additional information not required 

in other jurisdictions. The record in this case makes no showing that the rate case 

expenses in other jurisdictions would provide the Commission with useful guidance or a 

useful comparison of rate case expenses among different jurisdictions.  Therefore, the 

requirement should be stricken from the Rule.  

k. Section .400: Compensation Costs Support Disclosure (Privileged, 
Confidential and Proprietary Information) 

The Proposed Order modified Staff’s proposed rules to include a process 

regarding the disclosure of certain privileged material.  Proposed Order at 29-30. 

MidAmerican takes exception to the inclusion of these provisions because the inclusion 

does not add any right that a party does not already have under the Commission’s 

current rules of practice.  By specifically including the provisions in this rule, it could be 

construed that a party is precluded from also availing themselves from other remedies 

outlined in the Administrative Procedure Act, the Commission rules, and any applicable 

common law remedy. 

III. Request for Oral Argument 

MidAmerican respectfully request the Commission consider oral arguments in 

this docket pursuant to 83 Ill. Admin. Code Part 200.850.  MidAmerican respectfully 
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requests the Commission consider argument on Section __.20 the Scope and as 

applied in Section__.200, the inclusion of Section___.200(b)(2), as Modified, and 

Section__.200 and .300 as the pertain to the use of the words “Necessary” and 

“Necessity.”  MidAmerican will also be prepared to present argument on any other issue 

designated by the Commission, and also requests to present argument on any issue 

identified by other parties in any request for oral argument. 

IV. Conclusion 

WHEREFORE, MidAmerican Energy Company respectfully requests the 

Proposed First Notice Order be revised in accordance with the arguments and revisions 

outlined herein and in the attached MidAmerican Exceptions.  MidAmerican also 

respectfully requests that its Request for Oral Argument be granted. 

 
DATED this 6th day of June, 2012. 

 
      Respectfully submitted, 
 
      MIDAMERICAN ENERGY COMPANY 
 
 
      By  /s/ Jennifer S. Moore  
       One of its attorneys 
 

Jennifer S. Moore 
Senior Attorney 
MidAmerican Energy Company 
106 East Second Street 
P.O. Box 4350 
Davenport, Iowa 52808 
Telephone:  563-333-8006 
Facsimile:   563-333-8021 
E-mail:  jsmoore@midamerican.com   


