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I.  INTRODUCTION 

Commonwealth Edison Company’s (“ComEd”) 2008-2010 Energy Efficiency and 

Demand Response Plan (“2008-2010 Plan”) is a portfolio of energy efficiency and demand 

response measures designed to meet aggressive energy reduction goals in each of the three Plan 

years.  On August 23, 2011, the Illinois Commerce Commission (“Commission”) entered an 

order initiating the instant proceeding (“Initiating Order”) to investigate whether ComEd met its 

Plan Year 3 (“PY3”) energy savings goal, which covers the period June 1, 2010 through May 31, 

2011.  Pursuant to the requirements of Section 8-103 of the Public Utilities Act (“the Act”) and 

ComEd’s 2008-2010 Plan, ComEd must achieve an annual energy savings goal of 0.6% of 

energy delivered during PY3.  220 ILCS 5/8-103(b).  Importantly, there is no dispute regarding 

the core determination required to be made in this docket.  The independent evaluator concluded 

that ComEd not only achieved, but exceeded, the PY3 energy savings goal, and no party contests 

this fact. 

What remains in dispute, however, are a handful of proposals made by the Staff of the 

Commission (“Staff”) and the Office of the Attorney General (“AG”).  As summarized below, 

these proposals fall into one of three categories – (i) inaccurate retroactive application of the 

independent evaluator’s findings from later Plan years, (ii) unlawful challenges to recently issued 

Commission orders, and (iii) premature requests that the Commission address issues not yet ripe 

for adjudication and that lack a statutory or evidentiary basis.  As explained below, each of these 

proposals should be rejected. 

Inaccurate Retroactive Application of Evaluator Results 

Appliance Recycling Program Kilowatt-hour (“kWh”) Savings:  Staff proposes to 

retroactively apply an Appliance Recycling Program study conducted during Plan Year 4 

(“PY4”) to PY3 and which was not completed until August 10, 2012 during Plan Year 5 
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(“PY5”).  Staff’s proposal contradicts the independent evaluator’s well-reasoned, strongly-

supported, and independent recommendation that the revised values be applied prospectively, not 

retroactively, to prior Plan years such as this one.  Staff proffers no credible reason to depart 

from the evaluator’s recommendation. 

Unlawful Challenges to Recently Issued Commission Orders 

Change to Banking Methodology:  In the immediately preceding docket evaluating 

ComEd’s Plan Year 2 (“PY2”) goal compliance (ICC Docket No. 10-0520), the Commission 

investigated the methodology for calculating the energy efficiency savings achieved in excess of 

each annual goal that ComEd could “bank.”  ICC Docket No. 10-0520 (Order May 16, 2012).  

Although the AG participated in that docket and did not oppose the methodology proposed by 

Staff that was ultimately adopted by the Commission, the AG now recommends that the 

Commission change this recently approved methodology.  As Staff and ComEd note, there is no 

basis for departing from this ruling.   

Compact Fluorescent Light bulb (“CFL”) Carryover Methodology:  ComEd and the AG 

argued in testimony that the Commission should reject Staff’s proposal to decide a Plan Year 5 

(“PY5”) methodology issue here because it is the subject of the Illinois Statewide Technical 

Reference Manual for Energy Efficiency (“TRM”), which was pending approval of the 

Commission at the time parties were submitting testimony in this docket.  As the Administrative 

Law Judge (“ALJ”) noted during the evidentiary hearing in this docket, the TRM is now final.  

Accordingly, the Commission has decided this issue and Staff’s proposal is moot. 

Premature Proposals to Decide Issues Not Ripe for Adjudication 

Three-Year Cost-Effectiveness Review:  Pursuant to Section 8-103(f)(7) of the Act, the 

independent evaluator undertook a three-year cost-effectiveness analysis for Plan Years 1 
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through 3.  ComEd and the AG oppose Staff’s untimely request that the Commission decide here 

to initiate a docket to review the analysis.  There is neither a statutory nor evidentiary basis 

supporting this proposed directive. 

DCEO Energy Savings Goals:  While ComEd shares the concerns of Staff and the AG 

regarding the Department of Commerce and Economic Opportunity’s (“DCEO”) compliance 

with DCEO’s energy savings goals, ComEd, DCEO and the AG agree that DCEO’s goals for 

future Plan years should not be modified in this docket, but instead explored further in a separate 

docket.  Ignoring that DCEO’s goals have already been modified and reduced for Plan Years 4 

through 6 in Docket No. 10-0570, Staff proposes that these goals be further reduced here despite 

there being no record evidence regarding DCEO’s performance in any of those years.  Indeed, 

Plan Years 4 through 6 are not at issue in this docket, and the Plan Year 4 evaluation has not 

been completed.  Both ComEd and DCEO recommend the Commission reject these premature 

proposals and allow DCEO’s goals to be fully investigated in the next three-year Plan docket, 

which will be filed on or before September 1, 2013.   

In sum, the Commission should conclude that ComEd has met its statutory energy 

savings goal and reject the other proposals presented by Staff and the AG. 

II. OVERVIEW OF RELEVANT PROVISIONS OF SECTION 8-103 OF THE ACT 
AND COMMISSION ORDERS. 

Calculation of Energy Savings Goals.  The primary purpose of this proceeding is to 

review ComEd’s compliance with the Plan Year 3 energy efficiency savings goal set forth in 

Section 8-103(b), which requires that “[e]lectric utilities [] implement cost-effective energy 

efficiency measures to meet the following incremental annual energy savings goals: … 0.6% of 

energy delivered in the year commencing June 1, 2010.”  220 ILCS 5/8-103(b).  Pursuant to 

Section 8-103(e), ComEd must share the implementation of the energy efficiency measures 
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with DCEO.  Specifically, the statute provides that “[e]lectric utilities shall implement 75% of 

the energy efficiency measures approved by the Commission …. The remaining 25% of those 

energy efficiency measures approved by the Commission shall be implemented by [DCEO], 

and must be designed in conjunction with the utility and the filing process.”  220 ILCS 5/8-

103(e). 

Pursuant to the Commission’s order approving ComEd’s 2008-2010 Plan, ComEd and 

DCEO calculated the split by considering the nature of the programs and allocating the amount 

under the statutory spending screen to correspond with the statutory percentage.  See 

Commonwealth Edison Co., ICC Docket No. 07-0540 (Order February 6, 2008) at 3 (“2008-

2010 Plan Order”).  As a result, and per the agreement reached with Staff (see Section III 

infra), ComEd’s portion of the PY3 energy savings goals was 458,656 megawatt-hours 

(“MWhs”) and DCEO’s portion was 125,421 MWhs. 

Banking of Savings in Excess of Energy Savings Goal.  Banked savings are MWhs in 

excess of the statutory energy efficiency goal that ComEd can save for use in future years.  

Brandt Dir., ComEd Ex. 1.0 Corr., 6:134-136.  In ICC Docket No. 07-0540, the Commission 

approved the banking of 10% of excess savings above goals to be applied to future year savings 

achievements.  See 2008-2010 Plan Order at 41.  And, in Docket No. 10-0520, the Commission 

approved the methodology to be used in calculating banked savings.  See Commonwealth Edison 

Co., ICC Docket No. 10-0520 (Order May 16, 2012) at 5 (“PY2 Goals Order”).  The 

Commission adopted Staff’s proposal and ruled that “banking” could only be achieved after the 

overall energy savings goal applicable to ComEd and DCEO was achieved.  In other words, if 

DCEO fails to achieve its annual energy savings goal, ComEd’s performance must cover that 
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shortfall sufficient to exceed the combined ComEd and DCEO energy savings goal for a given 

Plan year.  See PY2 Goals Order at 5. 

Penalties.  There are clear penalties if ComEd fails to meet the prescribed energy 

efficiency savings goals.  Section 8-103(i) provides that “[i]f, after 2 years, [ComEd] fails to 

meet the efficiency standard specified in subsection (b) of this Section, as modified by 

subsections (d) and (e), it shall make a contribution to the Low-Income Home Energy Assistance 

Program” (“LIHEAP”) of $665,000.  220 ILCS 5/8-103(i).  Additionally, “[i]f, after 3 years, 

[ComEd] fails to meet the efficiency standard specified in subsection (b) of this Section, as 

modified by subsections (d) and (e), it shall make a contribution to [LIHEAP]” of $665,000.  Id.  

Moreover, “the responsibility for implementing the energy efficiency measures of the utility 

making the payment shall be transferred to the Illinois Power Agency if, after 3 years, or in any 

subsequent 3-year period, the utility fails to meet the efficiency standard specified in subsection 

(b) of this Section, as modified by subsections (d) and (e).”  Id. 

Because all parties agree that ComEd met and exceeded the PY3 energy savings goal, no 

penalty is due. 

III. COMED ACHIEVED AND EXCEEDED THE PY3 ENERGY SAVINGS GOAL. 

All parties agree that ComEd has achieved and exceeded its PY3 energy savings goal.  

Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96; Hinman Dir., Staff Ex. 1.0, 10:179-180, 15:252-254; 

Mosenthal Dir., AG Ex. 1.0, 6:16-7:7.  Although ComEd and Staff initially disputed the amount 

of ComEd’s PY3 energy savings goal, ComEd agreed to accept Staff witness Ms. Hinman’s 

proposal in order to narrow the issues in this docket.  Brandt Reb., ComEd Ex. 2.0, 2:48-3:54.  

As a result, ComEd and Staff agree that ComEd’s PY3 energy savings goal is 458,656 MWhs as 

reflected in DCEO’s plan rather than 458,919 MWhs reflected in ComEd’s 2008-2010 Plan.  Id. 

As discussed further in Section IV.A infra, however, ComEd and Staff continue to disagree on 
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the precise amount of energy savings achieved for Plan Year 3 based on a retroactive 

modification that Staff proposes to make to the savings achieved under the Appliance Recycling 

program.  Consistent with the conclusion of the independent evaluator, ComEd has identified 

savings of 626,715 MWhs for PY3, while Staff calculated 605,419 MWhs for PY3.  Brandt Dir., 

ComEd Ex. 1.0 Corr., 5:93-96; Hinman Dir., Staff Ex. 1.0, 15:260-266. 

All parties also agree that ComEd should be permitted to bank the maximum amount of 

energy savings permissible by law.  Brandt Dir., ComEd Ex. 1.0 Corr., 7:138-141; Hinman Dir., 

Staff Ex. 1.0, 17:303-18:316; Mosenthal Dir., AG Ex. 1.0, 8:18-9:4.  Pursuant to the 

methodology approved by the Commission in ICC Docket No. 10-0520, ComEd and Staff 

calculated the same amount of banked savings – 58,408 MWhs for PY3 and 97,777 MWhs of 

cumulative banked savings.  Brandt Dir., ComEd Ex. 1.0 Corr., 7:150-8:164; Hinman Dir., Staff 

Ex. 1.0, 19:341-346.  As discussed further in Section V.A infra, however, the AG seeks to 

change the methodology approved by the Commission.  Both ComEd and Staff object to this 

proposal. 

IV. THE COMMISSION SHOULD REJECT STAFF’S PROPOSAL TO 
RETROACTIVELY APPLY EVALUATION RESULTS. 

The independent evaluator’s final evaluation reports filed in this docket concluded that 

ComEd achieved 626,715 MWhs of energy savings during PY3, or 137% of the PY3 annual 

energy savings goal.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96; ComEd Ex. 5.0.  This result 

was achieved through combined savings achieved in ComEd’s residential sector and its 

commercial and industrial sector.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:97-6:119.  Staff 

contends, however, that ComEd achieved approximately 20,000 MWhs less of savings (605,419 

MWhs) in PY3 based on an adjustment that it proposes to make to the savings achieved under 

the Appliance Recycling program.  Hinman Dir., Staff Ex. 1.0, 15:260-266.  According to Staff 
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witness Ms. Hinman, the results of the independent evaluator’s PY4 in situ metering study of the 

unit energy consumption for refrigerators and freezers that were recycled through ComEd’s 

energy efficiency program during PY4 should be applied retroactively to PY3.  Id., 16:267-

17:299.  This proposal, which results in roughly half the energy savings identified by ComEd 

and the independent evaluator for this program, should be rejected for the following reasons.   

First, Staff’s proposal contradicts the independent evaluator’s recommendation that the 

revised methodology be applied prospectively rather than retroactively to prior Plan years such 

as this one.  Brandt Reb., ComEd Ex. 2.0, 3:60-62.  In fact, ComEd and the Stakeholder 

Advisory Group have actively worked to minimize the risk of just this sort of retrospective 

application of the evaluator’s findings.  Id., 3:63-68.  While ComEd recognizes that the 

independent evaluator’s results are not dispositive and the final determination regarding energy 

savings is left to the Commission, these results are a very important piece of data that, in many 

cases, is the determining factor in the Commission’s findings.  Brandt Sur., ComEd Ex. 3.0, 

3:59-63.  As explained further below, Staff provides no basis for overturning the independent 

evaluator’s conclusion. 

Second, the independent evaluator’s conclusion that the PY4 in situ study be applied 

prospectively should be determinative for the following reasons: 

 The in situ study was never intended for use in PY3, and the equipment tested was not 

from the PY3 customer base.  Brandt Sur., ComEd Ex. 3.0, 3:66:67.  As the market for 

old refrigerators and freezers changes over time due to the ComEd program, it cannot be 

assumed that savings on an individual appliance basis from PY3 would be the same as 

savings from a later Plan year.  Id., 4:77-80. 
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 Staff witness Ms. Hinman admitted in her rebuttal testimony that she picked and chose 

which variables to include in her analysis, some from PY3 and others from the PY4 in 

situ study.  Hinman Reb., Staff Ex. 2.0, 6:116-7:128.  There is no validity to this mix-

and-match approach, which is neither supported by the independent evaluator nor 

supported by any other evidence in this docket.  Brandt Sur., ComEd Ex. 3.0, 3:73-74. 

 Use of the in situ study by PJM for kW demand reduction impacts does not justify use of 

this study for kWh energy savings impacts at issue in this docket.  Id., 4:81-86.  In other 

words, PJM’s standards of precision do not at all address the kWh energy savings at 

issue in this docket.  While ComEd is willing to accept this shortcoming and apply this 

study as the “best available” data for PY5, there are still inherent issues that need to be 

addressed on a forward-looking basis (including looking at a larger sample size, longer 

metering periods, and obtaining data from customers who have not already signed up to 

have their refrigerators picked up).  The fact that PJM will use this study for kW 

impacts is irrelevant here. 

In sum, the PY3 evaluation of the Appliance Recycling program is consistent with the approved 

PY2 evaluation and the planning assumptions for the program in both ICC Dockets Nos. 07-

0540 and 10-0570.  Brandt Sur., ComEd Ex. 3.0, 5:108-111.  No evidence has been introduced in 

this docket to imply that these assumptions are unreasonable.  The independent evaluator’s 

recommendations thus should be adopted, and Staff’s proposal should be rejected.   

V. CHALLENGES TO RECENTLY ISSUED COMMISSION ORDERS SHOULD BE 
REJECTED. 

A. Banking of Energy Efficiency Savings That Exceed the PY3 Goal 

In the docket to investigate whether ComEd achieved its Plan Year 2 energy savings 

goal, the Commission adopted Staff’s proposal that “banking” could only be achieved after the 
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overall energy savings goal applicable to ComEd and DCEO was achieved.  Put another way, if 

DCEO fails to achieve its annual energy savings goal, ComEd’s performance must cover that 

shortfall sufficient to exceed the combined ComEd and DCEO energy savings goal for a given 

Plan year.  See PY2 Goals Order at 5.  No party disputes that this is what the Commission ruled.  

Applying this methodology to PY3, ComEd and Staff agree that because ComEd and DCEO 

achieved savings far in excess of the overall 584,077 MWhs savings goal, ComEd, consistent 

with the Commission’s order, properly banked the maximum amount of MWhs – 58,408 MWhs 

in PY3, for a total of 97,777 cumulative banked MWhs.  Brandt Dir., ComEd Ex. 1.0 Corr., 

7:150-8:164; Hinman Dir., Staff Ex. 1.0, 19:341-346.   

The AG neither disputes that ComEd and DCEO achieved the savings goal, nor disputes 

the language of the PY2 Order, but nevertheless has asserted that ComEd should be limited to 

banking 10% of only ComEd’s goal.  AG’s Pre-Trial Memorandum at 5; Mosenthal Dir., AG Ex. 

1.0, 9:6-8.1  The AG contends that the language in the order allowing for the banking of 10% of 

the full combined goal of DCEO and ComEd was “at best an oversight” by the Commission (id., 

12:1-2), and somehow is “contrary to Section 8-103(b) and (k) of the Act” (AG’s Pre-Trial 

Memorandum at 8). 

Far from an oversight, however, the banking methodology was the only contested issue in 

the PY2 Order.  As such, it received the full attention of the Commission, and the PY2 Order is 

clear regarding how to calculate banking.  Brandt Reb., ComEd Ex. 2.0, 5:114-6:123.  To be 

sure, the PY2 Order already imposes a substantial limitation on ComEd by prohibiting ComEd 

from banking any savings in excess of its energy savings goal unless ComEd first covers any 

shortfall in DCEO’s achievement of its goal.  Although the AG’s proposal would similarly 

                                                 
1 Note that both Mr. Mosenthal’s direct testimony and his original rebuttal testimony are identified as 
“Ex. 1.0”.  Mr. Mosenthal’s corrected rebuttal testimony is identified as “Ex. 2.0”. 
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require ComEd to ensure that the overall Plan year goal is achieved (i.e., ComEd would have to 

cover any DCEO shortfall), the AG’s proposal would then unfairly switch back to focus on only 

ComEd’s goal and permit ComEd to bank no more than 10% of its individual goal.  In other 

words, after being called on to achieve its own goal and cover any DCEO shortfall, ComEd 

would then be limited to banking only 10% of its own goal.  The Commission did not adopt this 

inconsistent and unfair methodology in the PY2 Order, and it should not do so here. 

Notably, the AG participated in the PY2 docket and voiced no objection to the 

methodology proposed by Staff that was ultimately adopted.  Id., 6:124-126; Brandt Sur., 

ComEd Ex. 3.0, 6:123-125.  As discussed above, there are no new facts or bases upon which to 

revisit this recently decided issue, nor have any facts changed since that docket.  Id., 6: 125-126.  

Even AG witness Mr. Mosenthal concedes that his position is only tenable in the event that the 

Commission creates new banking rules and departs from those established in ICC Docket No. 

10-0520.  Mosenthal Reb., AG Ex. 2.0 Corr., 6:5-6.  Finally, the Commission’s very recent 

decision in Cbeyond Communications, LLC v. Ill. Bell Tel. Co., ICC Docket No. 11-0696, makes 

clear that the Commission strongly disfavors untimely arguments regarding issues already 

decided in prior dockets and that are tantamount to an impermissible collateral attack on a prior 

Commission order.2  Here, the AG’s direct challenge to the PY2 Order’s decision to adopt 

                                                 
2 Cbeyond Communications, LLC v. Ill. Bell Tel. Co., ICC Docket No. 11-0696 (Order March 27, 2013) at 
8-9, states: 

It should be pointed out that, upon issuance of the final Order in Docket 10-0188, Cbeyond 
had avenues open to it, through which, it could have sought clarification of that Order or it 
could have contested any portion of that Order.  It could have presented a Motion for 
Reconsideration or an Application for Rehearing.  It also could have appealed that Order.  It 
did not.  Now, Cbeyond is left with a final Order in Docket 10-0188 dismissing Cbeyond’s 
Category 1 charges.  Cbeyond must live with the effect of that decision…  [T]here is no issue 
concerning lack of jurisdiction by the Commission or fraud in Docket 10-0188.  Cbeyond’s 
challenge to the Category 1 charges is therefore an impermissible collateral attack.  See 
Hooks, 187 Ill App 3d at 955, concluding that “[A] judgment may not be collaterally attacked 
except where the court lacked jurisdiction or its jurisdiction was based upon fraud, accident 
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Staff’s proposed banking methodology represents just the sort of impermissible collateral attack 

that the Commission rejected in Cbeyond.  Cbeyond, at 8-9 (“Additionally, the fact that Cbeyond 

now asserts the due process notion that the final Order in that docket was not sufficient regarding 

Cbeyond’s Category 1 issue is also indicia that Cbeyond is indeed attacking that order.”) 

B. CFL Carryover 

Of the reported 626,715 MWhs of energy savings achieved in PY3, 51,201 MWhs were 

credited to ComEd from Compact Fluorescent Lamp (“CFL”) carryover, which reflects energy 

savings from the installation of CFLs that were purchased in Plan Years 1 and 2 but not installed 

until PY3.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96, 5:113-6:116.  Specifically, this carryover 

amount, which was calculated pursuant to the independent evaluator’s methodology, includes 

bulbs purchased in PY1 in the commercial and industrial sector and bulbs purchased during PY1 

and PY2 in the residential sector.  Id., 5:98-6:132.   

Although the independent evaluator had developed a methodology for accounting for 

these additional savings (id., 6:116-118), Staff, ComEd and the evaluator had been working to 

refine and finalize this methodology during the pendency of this docket.  Brandt Reb., ComEd 

Ex. 2.0, 7:158-159.  The final methodology was included in the filing of the TRM on September 

19, 2012, which was not contested by ComEd, Staff or any intervenors.  See ICC Docket No. 12-

0528, State of Illinois Energy Efficiency Technical Reference Manual (September 14, 2012) at 

428, 439, attached to the  Policy Division Staff Report to Initiate a Proceeding to Consider 

                                                                                                                                                             
or mistake.”  The Commission further notes that dismissing Cbeyond’s challenge to the 
Category 1 charges furthers the public policy of discouraging piecemeal litigation.  See, e.g., 
Dubina v. Mesirow Realty Development, (1997) 178 Ill. 2d 496, 507, 687 N.E.2d 871.  The 
courts do not favor re-litigation of that which could have been addressed in earlier-filed 
litigation.  Id.  Further, allowing Cbeyond to challenge the Category 1 charges is virtually 
tantamount to permitting Cbeyond to circumvent and disobey the Commission Order in 
Docket 10-0188.  As AT&T points out, Cbeyond’s position defeats the purpose of the 
appellate procedure. 
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Approval of the First Illinois Statewide Technical Reference Manual for Energy Efficiency 

Measures; Commonwealth Edison Co., ICC Docket No. 12-0528 (Order January 9, 2013) at 4-5.  

As the ALJ noted during the evidentiary hearing in the present docket, the Commission has since 

issued its final order in the TRM docket.  See April 16, 2013 Hearing Tr., 42:9-15; ICC Docket 

No. 12-0528 (Order January 9, 2013). 

Ignoring the TRM process and related docket throughout this proceeding, Staff 

nevertheless requested that the Commission pre-litigate (or simultaneously litigate) the CFL 

carryover methodology issue in this docket and make a determination here regarding how CFL 

carryover calculations should be performed in Plan Year 5.  Hinman Dir., Staff. Ex. 1.0, 27:518-

519.  To this end, Staff proposed a formula for how the savings resulting from CFL bulbs 

purchased in PY3, but not installed until PY5, should be estimated.  Id., 29:544-30:595.  Given 

that Staff did not contest the TRM and filed a verified statement in support thereof, it is unclear 

whether Staff still seeks to litigate the issue in this docket now that the TRM has been approved 

by the Commission. 

In any event, both ComEd and the AG objected to Staff’s attempt to litigate in this docket 

an issue already before the Commission in another docket, which is now the subject of a final 

order (i.e., the TRM proceeding in Docket No. 12-0528).  Brandt Reb., ComEd Ex. 2.0, 8:175-

178; Mosenthal Reb., AG Ex. 2.0 Corr., 15:6-15.  Indeed, Staff is currently arguing in Docket 

No. 12-0590 that ComEd’s petition to make certain changes to its Rate GAP – Government 

Aggregation Protocols (“Rate GAP”) be dismissed because of a pending rulemaking docket that 

may cover similar issues.  While ComEd believes that Staff’s opposition in the Rate GAP docket 

is unfounded, the bases of Staff’s opposition there – administrative inefficiency and risk of 

inconsistent judgments – should be applied here.  See generally, ICC Docket No. 12-0590, Reply 
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Brief on Exceptions of the Staff of the Illinois Commerce Commission (May 8, 2013).  Of 

course, the TRM has now been approved by the Commission and sets forth the CFL carryover 

methodology to applied in Plan Year 5.  Staff’s proposal is therefore moot, and should be 

rejected.   

VI. THE COMMISSION SHOULD DECLINE TO CONSIDER STAFF’S AND THE 
AG’S PREMATURE PROPOSALS. 

A. Three-Year Cost-Effectiveness Review of Energy Efficiency Programs 

Staff initially recommended that the cost-effectiveness of the three-year period that 

comprises the 2008-2010 Plan be reviewed in the instant docket (Hinman Dir., Staff Ex. 1.0, 

22:413-415), and to that end made several recommendations for the cost-effectiveness analysis 

that Staff proposes that ComEd undertake.  Id., 23:429-24:446.  In response, ComEd and the AG 

explained that such an analysis is not within the scope of this docket, which the Initiating Order 

limited to a review of ComEd’s achievement of the PY3 energy savings goal.  Brandt Reb., 

ComEd. Ex. 2.0, 6:129-7:148; Mosenthal Reb., AG Ex. 2.0 Corr., 16:14-17:1; Initiating Order at 

2.3  Moreover, the independent evaluator had not yet completed the report.  See Brandt Reb., 

ComEd. Ex. 2.0, 7:149-151; April 16, 2013 Hearing Tr., 41:1-8.   

Staff then revised its recommendation to request that the Commission direct ComEd to 

provide a review of the three-year cost-effectiveness analysis (consistent with its 

recommendations) in a separate proceeding and further direct Staff to provide a draft initiating 

order to the Commission to enable the review of ComEd’s and DCEO’s programs implemented 

over the last three years.  Hinman Reb., Staff. Ex. 2.0, 2:29-33.  Again, ComEd and the AG 

                                                 
3 In addition, the AG noted that it “[does] not believe there is benefit to ratepayers to penalize a utility for 
pursuing an approved plan all parties believed would be cost-effective if the utility discovers after the fact 
a particular measure turned out not to be cost-effective, through no fault of the utility.”  Mosenthal Reb., 
AG Ex. 2.0 Corr., 17:3-6 (footnote omitted).  It also expressed various concerns regarding Staff’s 
comments relating to cost-effectiveness.  Id., 17:16-20:3. 
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objected to the proposal as premature.  Because the report was not yet final, there was no basis 

(whether evidentiary or statutory) for pre-judging the issue and concluding now that a docket 

should be opened.  See Brandt Sur., ComEd Ex. 3.0, 8:161-165; April 16, 2013 Hearing Tr., 

41:1-8.  ComEd instead recommends that, to avoid administrative inefficiency and waste, the 

Commission review the independent evaluator’s report before determining whether to open 

another docketed proceeding related to Section 8-103 of the Act.  Brandt Sur., ComEd Ex. 3.0, 

8:165-167. 

B. Modification of DCEO’s Energy Savings Goals 

The purpose of the present docket is limited to “determin[ing] whether [ComEd] has 

complied with the incremental energy savings mandated by Section 8-103(b) of the Public 

Utilities Act, as modified by subsections (d) and (e) of that Section.”  Initiating Order at 2.  

While ComEd shares Staff’s and the AG’s concerns regarding DCEO’s compliance with 

DCEO’s energy savings goal, Commission action regarding DCEO’s goals would be contrary to 

the comprehensive framework that the Commission established in Docket No. 10-0570 regarding 

DCEO oversight.  Pursuant to that framework, DCEO’s goals have already been adjusted 

downward and the Commission has established evaluation dockets beginning with Plan Year 4 to 

review DCEO’s compliance with the modified goals.  Moreover, to the extent the Commission 

wishes to revisit DCEO’s energy savings goals, ComEd, DCEO and the AG recommend that this 

review take place in a separate docket.  Indeed, the AG correctly points out that the issue of 

modifying DCEO’s goals should not be determined here where the other Illinois utilities with 

whom DCEO also shares energy savings goals are not participants.  The correct docket for such 

review, in ComEd’s and DCEO’s opinion, is the upcoming three-year energy efficiency plan 

filings to be made by Illinois utilities.  Further, there is no evidence in this docket that DCEO 

failed to meet its modified goals and thus no basis for further modifying DCEO’s goals.   
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1. The Commission Has Already Addressed the Issue of Authority over DCEO, 
Lowered DCEO’s Goals, and Set Up a New Process for Evaluating DCEO’s 
Compliance. 

ComEd understands the concerns raised by Staff and the AG regarding the challenges 

posed by DCEO’s failure to achieve its portion of the energy savings goals in the 2008-2010 

Plan.  These issues are not new, however, and were addressed in the proceeding to approve 

ComEd’s 2011-2013 Energy Efficiency and Demand Response Plan (“2011-2013 Plan”).  

Specifically, the Commission adopted a three-pronged approach for addressing DCEO’s goal 

compliance:  (i) clarification of authority over DCEO, (ii) modification of DCEO’s goals, and 

(iii) initiation of annual dockets to review DCEO’s compliance with the modified goals.   

Beginning with the issue of the Commission’s authority over DCEO, the AG argues that 

Commission intervention is necessary to address what it describes as the Commission’s current 

“lassiez faire” approach to DCEO.  Mosenthal Dir., AG Ex. 1.0, 19:3-7.  However, as noted by 

Staff and ComEd in testimony (Hinman Reb., Staff Ex. 2.0, 14:272-81; Brandt Reb., ComEd Ex. 

2.0, 9:212-10:232), the Commission has already addressed the issue of DCEO authority in 

Docket No. 10-0570 in response to arguments by the AG and others urging the Commission to 

exercise its jurisdiction over DCEO to the maximum extent permitted by the law.  This issue was 

also subject to rehearing, and the Commission concluded in its Order on Rehearing as follows:   

The Commission is not convinced that a blanket statement 
claiming jurisdiction over DCEO is appropriate or necessary. 
DCEO is a state agency and there is no clear statement in the 
statute that the Commission has jurisdiction over DCEO. It is clear, 
however, that DCEO must implement 25% of the Commission-
approved energy efficiency measures and that DCEO must file its 
plan with the Commission. Accordingly, the following Finding 
Paragraph is added to page 73 of the Final Order: 

(2) the Illinois Department of Commerce and Economic 
Opportunity is a state agency that is statutorily obligated, 
pursuant to 220 ILCS 5/8-103(e), to implement 25% of a 
utility’s Commission-approved energy efficiency measures, 
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the details of which must be filed in conjunction with the 
utility’s plan; 

Commonwealth Edison Co., ICC Docket No. 10-0570, Order on Rehearing (May 4, 2011) at 3.  

Although the Commission expressed significant doubt regarding its jurisdiction over DCEO, its 

2011-2013 Plan Order demonstrated that it would continue to review and approve DCEO’s 

energy savings goals, and, starting with Plan Year 4, would initiate a docket to review DCEO’s 

compliance with its energy savings goals.  Commonwealth Edison Co., ICC Docket No. 10-0570 

(Order December 21, 2010) (“2011-2013 Plan Order”) at 2; Hinman Reb., Staff Ex. 2.0, 14:272-

81.  As discussed further below, however, both Staff and the AG ignore this framework and the 

Commission’s conclusions in Docket No. 10-0570. 

With respect to Staff’s and the AG’s claim that ComEd and DCEO should file a modified 

plan due to DCEO’s failure to achieve its Plan Year 3 energy savings goals (Hinman Dir., Staff 

Ex. 1.0, 24:448-25:457 (in this docket); Mosenthal Dir., AG Ex. 1.0, 17:11-23 (in a separate 

proceeding, Mosenthal Dir., AG Ex. 1.0, 20:2-9)), ComEd and DCEO explained in testimony 

that this modified plan filing was effected through the filing of the 2011-2013 Plan, which 

addresses DCEO’s known shortfall to date.  Brandt Reb., ComEd Ex. 2.0, 8:183-189; Mrozowski 

Dir., DECO Ex. 1.0, 5:50-61.  Specifically, ComEd’s 2011-2013 Plan reflects substantially lower 

DCEO goals in response to DCEO’s inability to achieve its savings goals for PY1 and PY2 under 

the 2008-2010 Plan.  Id.  Under the 2011-2013 Plan approved by the Commission, the level of 

funding remained the same, but ComEd’s percentage of the goal increased from 79% to 85% and 

DCEO’s percentage decreased from 21% to 15%.  Brandt Reb., ComEd Ex. 2.0, 9:196-198; 

2011-2013 Plan Order at 23, 40.  Put another way, ComEd’s goal increased without providing 

ComEd with any additional funding to achieve that higher goal.   
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Moreover, the records in ICC Docket Nos. 07-0540 and 10-0570 contradict Staff’s and 

the AG’s claims that DCEO’s goals were thrust upon it and never achievable.  Brandt Sur., 

ComEd Ex. 3.0, 8:170-172.  In both dockets, ComEd worked with DCEO to determine what a 

reasonable goal would be, and neither ComEd nor DCEO went into the implementation of the 

2008-2010 Plan with the notion that the DCEO goal was unattainable.  Id., 8:172-175.  At all 

times, ComEd worked in good faith with DCEO to set realistic goals for both parties.  Brandt 

Reb., ComEd Ex. 2.0, 9:207-208.  Staff and the AG, moreover, participated in both the 2008-

2010 Plan docket and the 2011-2013 Plan docket (ICC Docket Nos. 07-0540 and 10-0570, 

respectively) and made no objection to either DCEO’s original or modified goals.  Id., 9:202-

207.  In ICC Docket No. 10-0570, indeed, the AG entered into a settlement stipulation with 

ComEd (and with the Citizens Utility Board, the City of Chicago, the Natural Resources Defense 

Council, and the Environmental Law & Policy Center) that was approved by the Commission 

and that confirmed DCEO’s goals for PY5 and PY6.  2011-2013 Plan Order at 18, 20.  “Staff 

indicated that it did not object to the settlement.”  Id. at 18. 

And, to dispel any lingering confusion on the issue of modified plan filings, the 2011-

2013 Plan filing is the only modified plan filing that could have been made to date.  Brandt Sur., 

ComEd Ex. 3.0, 9:189-197; Mrozowski Dir., DECO Ex. 1.0, 5:65-6:71.  In short, in order for 

ComEd to work with DCEO on a revised plan pursuant to Section 8-103(e) of the Act, ComEd 

and DCEO must first know that DCEO did not achieve its annual goal and also consider 

comments from the independent evaluation.  Brandt Sur., ComEd Ex. 3.0, 9:189-190; 220 ILCS 

5/8-103(e).  This requires the results of the independent evaluator, whose reports are issued at 

least six months, if not over a year, after the close of the Plan year.  Brandt Sur., ComEd Ex. 3.0, 

9:190-194.  Further, the results are not official until the Commission rules that the savings goal 
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has been missed.  Id., 9:195-196.   The timing of this reporting thus raises significant challenges 

regarding the submittal of revised plans and goals.  Id., 9:196-197.  Here, ComEd and DCEO 

addressed DCEO’s known shortfall in Plan Years 1 and 2 through the filing of the 2011-2013 

Plan, which reduced DCEO’s goals.  DCEO’s failure to achieve the Plan Year 3 goals does not 

require another modified plan filing because the goals for Plan Years 4 through 6 have already 

been modified.  Moreover, the independent evaluation of whether DCEO achieved the lowered, 

modified Plan Year 4 goal under the 2011-2013 Plan (i.e., PY4) is not yet complete, and 

therefore neither the independent evaluator nor the Commission has yet determined whether 

DCEO achieved its reduced energy savings goal.  Id., 10:209-211; Mrozowski Dir., DECO Ex. 

1.0, 10:164-166.  In other words, there is no basis at this time for filing another energy efficiency 

plan with the Commission when performance under the 2011-2013 Plan remains to be 

evaluated.4  

If parties nevertheless wish to propose revised goal calculation methodologies (as the AG 

suggests), these may be considered in the filing of ComEd’s next three-year plan, which will 

occur no later than September 1, 2013.  Mrozowski Dir., DECO Ex. 1.0, 6:67-71, 10:166-169; 

220 ILCS 5/8-103(f).  As DCEO witness Ms. Mrozowski testified, Commission action relating to 

DCEO’s goals “is unnecessary” because “DCEO and the utilities can address these issues during 

the development of their next three-year plan.”  Mrozowski Dir., DCEO Ex. 1.0, 11:182-183.  

Indeed, even Staff claims that revisions to DCEO’s goals should be considered in the annual goal 

dockets, yet contradicts this approach in urging the Commission to modify DCEO’s goals here.  

Hinman Reb., Staff Ex. 2.0, 2:34-37. 

                                                 
4 DCEO, moreover, has already pursued several actions in Plan Years 3 and 4 to improve DCEO’s 
chances of attaining its energy savings goals in its plans.  Mrozowski Dir., 8:116-9:143. 
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Finally, with respect to Commission oversight regarding whether DCEO achieves the 

modified goals set forth in the 2011-2013 Plan, in Docket No. 10-0570 the Commission 

established the new requirement that, in addition to the utility evaluation dockets, the 

Commission also initiate DCEO evaluation dockets for each of Plan Years 4, 5, and 6.  Id. at 

14:272-81; 2011-2013 Plan Order at 2.  In other words, the Commission has already modified 

DCEO’s goals and will be evaluating DCEO’s performance under those modified goals for Plan 

Years 4 through 6.  There is no basis upon which to prematurely judge DCEO’s Plan Year 4 

performance here or determine whether the modified goals require further modification. 

2. This docket is not the correct forum for modifying DCEO’s goals, and there is 
no evidentiary basis upon which DCEO’s goals can be modified. 

Notwithstanding the arguments of Section VI.B.1 supra regarding the premature nature of the 

AG’s and Staff’s proposals, the present docket does not provide a forum or a record for considering 

changes to DCEO’s goals.  As an initial matter, the Initiating Order states that “the Commission 

should initiate a proceeding to determine whether the respondent [ComEd] has complied with the 

incremental energy savings mandated by Section 8-103(b) of the Public Utilities Act, as modified by 

subsections (d) and (e) of that Section.”  Initiating Order at 2.  The Initiating Order does not make 

DCEO a respondent and contains no reference to DCEO or its goals.  Indeed, as noted above, 

DCEO’s compliance with its goals will be reviewed beginning with Plan Year 4.  The scope of this 

docket thus is limited to determining whether ComEd met its goals, and fails to provide notice that 

action relating to DCEO’s goals would be a subject of this proceeding.  Indeed, as AG witness Mr. 

Mosenthal observed, this docket does not include some necessary parties, including other utilities 

whose interests may be altered by action in this docket relating to DCEO’s goals: 

I also recognize that any solution affecting the establishment of 
DCEO performance goals and its role in delivering a portion of a 
utility’s portfolio should necessarily apply to all Illinois gas and 
electric utilities.  I recognize that these other utilities are not parties 
to this Docket, and certainly should have the opportunity to 
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express their views, as should DCEO and other interested parties 
with appropriate standing.  From a procedural standpoint, it may be 
more appropriate for the Commission to open a separate 
proceeding that all parties can provide testimony in to resolve these 
DCEO/utility savings goals apportionment and roles and oversight 
issues.”   

Mosenthal Dir., AG Ex. 1.0, 20:2-9.  The limited scope of the Initiating Order, lack of notice, and 

the absence of necessary parties thus should preclude action in this docket relating to DCEO’s goals.  

As explained above, the correct fora for this investigation into DCEO’s goals, and the methodology 

to determine those goals, are the upcoming utilities’ three-year plan filings where the Commission 

can uniformly address DCEO’s goals across all utilities and with all interested stakeholders’ 

participation.  Brandt Reb., ComEd Ex. 2.0, 9:212-213; see also Mrozowski Dir., DCEO Ex. 1.0, 

11:182-183 (noting that a separate proceeding is not necessary because “DCEO and the utilities 

can address those issues during the development of their next three-year plans”). 

Moreover, the “evidence” on which Staff attempts to rely to support a 50% reduction in 

DCEO’s goals is not only thin, it is nonexistent.  Staff purports to “agree with [DCEO witness] Ms. 

Mrozowski” when she testified that “DCEO adjusted its goals in the second three-year plan to be 

more reasonable, but they are still at least 50% greater than the load reduction goals in the law and in 

the utility plans.”  Mrozowski Dir., DCEO Ex. 1.0, 10:162-164.  What Staff ignores, however, is that 

Ms. Mrozowski never recommended that the Plan Year 4 through 6 goals actually be cut in half by 

50% in this docket.  To the contrary, Ms. Mrozowski went on to testify that “[e]valuation results are 

not yet available to know whether the goal was able to be achieved in Program Year 4.  DCEO 

recommends exploring this option with utilities when developing its third three-year plan.  This will 

require working with the utilities to determine as well as possible the amount of kilowatt-hours (and 

therms) attributable to the public sector.”  Id., 10:164-169 (emphasis added).  Put another way, 

DCEO readily admits that evaluation results for Plan Year 4 are not yet available, and therefore it is 

not yet known whether DCEO will achieve the modified PY4 goal.  Moreover, DCEO concedes that 
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this 50% figure is not at all firm or supported by substantial evidence, but rather needs to be explored 

and developed further with the electric and gas utilities in the upcoming three-year plan filings on 

September 1, 2013.5  To the extent further goal modification is an issue, it is an issue that affects 

every utility subject to Sections 8-103 or 8-104 of the Act. 

In sum, the Commission should adopt the AG’s, ComEd’s, and DCEO’s recommendation to 

consider modifications to DCEO’s goals in a separate docket.  More specifically, as explained by 

ComEd and DCEO, that docket should be the upcoming three-year plan filings on September 1, 

2013.  There, the Commission could fully investigate the factors identified, but not explored, in this 

docket, such as (i) historical performance, (ii) the actual loads of the customer segments served, and 

(3) participation barriers faced by these segments.  See Mrozowski Dir., DCEO Ex. 1.0, 9:149-53; 

Mosenthal Dir., AG Ex. 1.0, 20:19-21:20. 
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5 The preliminary nature of DCEO’s testimony was further confirmed during the evidentiary hearing in this docket.  
When the ALJ asked Ms. Mrozowski the basis for her statement that applying the same statutory percent of load 
savings goals to both utilities and DCEO is “not workable for DCEO’s low income programs” (Mrozowski Dir., 
DCEO Ex. 1.0, 10:171), Ms. Mrozowski could not identify a basis for her opinion.  April 16, 2013 Hearing Tr. at 
54:20-55:19. 
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