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The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”), pursuant to the Commission’s rules, 83 Ill. Admin. Code 

200.800, file their Initial Brief in response to the request of Apple Canyon Utility Company 

(“Apple Canyon”) and Lake Wildwood Utilities Corporation (“Lake Wildwood”) (jointly “the 

Companies” or “the Utilities”) for a substantial increase in revenues for water service for 

customers in Illinois. 

I. Statement of the Case 

On October 1, 2012, Apple Canyon Utility Company and Lake Wildwood Utilities 

Corporation filed tariffs with the Commission seeking a rate increase.  As modified in the 

rebuttal phase of this docket, the requested increases in revenue amount to 19.86% for Apple 

Canyon and 39.22% for Lake Wildwood.  The AG appeared and Apple Canyon Lake Property 

Owners Association (“ACLPOA”) and Lake Wildwood Property Owners (“LWPO”) intervened 

in the cases.  The cases were consolidated, discovery took place, and the AG, ACLPOA and 

LWPO jointly filed the direct and rebuttal testimony of regulatory accounting expert Ms. Donna 

Ramas.  On April 15 and April 16, 2013, an evidentiary hearing was held and the Companies, 

Commission Staff (“Staff”), the AG, ACLPOA, and LWPO appeared.  

II. Introduction 

A. Customer Comments 

When considering these proposed rate increases, the People urge the Commission to 

remember that these are not mega-utilities serving a large number of customers.  Apple Canyon 

serves only 890 active customers and about 1800 availability customers, and is a wholly owned 

operating utility of Utilities, Inc.  Apple Canyon Utility Company serves primarily residential 
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and resort home customers near Apple Canyon Lake, a community in Jo Daviess County, just 

east of Galena, Illinois.  Lake Wildwood Utilities Corporation, also a wholly owned operating 

utility of Utilities, Inc., serves approximately 460 active customers and 950 availability 

customers.  The bulk of these customers are located near Lake Wildwood, northeast of Peoria.    

The record is replete with public comment concerning the poor quality of water and 

service in Lake Wildwood’s service area. Residents have described their water as “bad,” 

“terrible,” “foggy” and “filmy almost like an oil spill.”
1
  Many have reported a “chemical smell 

and taste” that “can also be tasted [through] coffee.”  They have also commented on the water 

containing “black material” and being “heavy in sediment,” stating “the amount of ‘floating 

stuff’ is surprisingly high.”
2
  Several have stated the need to stop drinking their supplied water or 

using it for cooking: “the fact [is] that dogs and individuals who are not accustomed to this water 

get indigestion problems.”  One customer’s water quality is so poor that she had to replace her 

water heater “every 3 to 4 years.”
3
 

The Public Comments posted by customers of the Companies reflect a sense of confusion 

and anger at the initially proposed increase of up to 54%.  Many Lake Wildwood residents state 

that they are on fixed incomes, and many have expressed worry that their water bills are 

becoming nearly unaffordable.  Despite the increasing rates, in the words of one resident, “the 

water supplied … has not gotten any better over time.”
4
  Another customer’s bill has “gone from 

$18 a month to $35 to … now $55.”
5
  Many of the homes on Lake Wildwood are weekend 

homes, and the Company’s estimated billing practices require those who do not even use their 

                                                 
1
  ICC Docket 12-0604, Public Comments, available at: 

http://www.icc.illinois.gov/docket/PublicComments.aspx?no=12-0604 (last accessed May 16, 2013). 
2
  Id. 

3
  Id. 

4
  Id. 

5
  Id. 

http://www.icc.illinois.gov/docket/PublicComments.aspx?no=12-0604
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water to pay regardless.  The actions of the Company have left a few residents to consider selling 

their property on the lake in the event of another increase.  In the words of one worried customer, 

“[a]n increase of 54% of the current rate would be financially difficult for us, and may even be 

the ‘breaking point’ in our decision to sell the property.”
6
   

Despite these increases in rates, according to the public comments, Lake Wildwood’s 

customer service leaves much to be desired.  Many customers report that their meters have rarely 

been examined by Company personnel, if ever.  In fact, one customer reported having his meter 

read once in twelve years.  Yet, customers’ attempts to remedy these problems seem to prove 

fruitless, as one customer reported “[o]ne time they told everyone who called they were not our 

water company!”
7
  

B. Rate Case Adjustments 

The Commission would be well served to remember the words of these customers when 

reviewing the remaining disputed issues in this case, which include three unjustified pro forma 

plant additions, costs associated with the Companies’ inexplicable capitalization of several 

surveys, the Companies’ improper attempt to recover appeals costs, and an inappropriate 

calculation of cash working capital.  The net impact to the Companies’ ratepayers of these issues 

is $158,752 for Apple Canyon and $105,023 for Lake Wildwood. 

The pro forma plant additions requested by the Companies have been placed by the 

People into two categories: those that the Company requested in the direct case and those that the 

Companies tried to sneak through in rebuttal testimony.  In the direct case, Apple Canyon 

requested $100,000 to paint a water tower.  Despite making a relatively timely request, the 

                                                 
6
  Id. 

7
  Id. 
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Company utterly failed to explain why the project was necessary at the time and, given the 

inability of the Company to clarify when the project was complete and how much it actually 

cost, the project is far from known and measurable.   

Slipped like a little surprise inside the Companies’ rebuttal case, Apple Canyon sought 

$25,000 for replacing equipment at a well and Lake Wildwood sought $80,000 for repairs to a 

water treatment plant.  The Companies provided various excuses as to what prevented them from 

presenting these pro forma additions in the direct case.  However, the record evidence 

demonstrates that the Companies knew of these projects for months, if not years, prior to the 

filing of the direct case.  In addition to untimely making the requests, the Companies have done 

exceedingly little to create a record upon which the Commission could make an informed 

decision on these adjustments.  The Companies have not demonstrated the necessity of the 

projects and have seemingly avoided presenting actual costs.   

The Companies improperly attempt to capitalize expenses related to several surveys, 

including two boundary surveys and a leak survey, resulting in an unwarranted increase in rate 

base and an unfair increase in the revenue requirement and an unnecessary burden onto the 

shoulders of already burdened consumers.  Stubbornly, the Companies continue to insist on 

capitalizing the costs even while they admit that the surveys were not linked to capital projects, 

in contradiction to general accounting conventions.  The People present an adjustment, supported 

by Commission Staff, that corrects the errors of this capitalization. 

As to the Cash Working Capital issue, the Companies have again attempted to contravene 

accepted regulatory rules by presenting a calculation that does not account for certain 

prepayments and lags and does not remove all applicable tax expenses from consideration.  The 
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People’s adjustment brings the calculation into conformity with the rules and reduces the impact 

on consumers. 

Finally, the Companies are attempting to collect $40,000 from ratepayers to pay for the 

appeal of a prior rate case.  These non-recurring costs should not be recovered from ratepayers.  

In addition, accepting the Companies’ argument could conceivably set a dangerous precedent.  

The People and Staff recommend disallowing the expense.   

As stated above, the People urge the Commission to heed the words of the Companies’ 

customers when considering the People’s proposed adjustments, which correct and adjust costs 

that the Utilities have over-stated and that inappropriately and unfairly drive up consumer rates.   

III. Undisputed Issues 

The Parties have reached agreement on the following issues as represented in the below 

tables. 

Adjustment Apple Canyon Rate Base Reduction Reduction to Expense 

Remove Inventory 

Reclassification Adj. from Plant 

in Service (Co. Agreed) 

$(2,886) $(101) 

Reduction to Computer 

Depreciation Expense-Revised 
4,982 (9,990) 

Reduction to Vehicle 

Depreciation Expense (Co. 

Agreed) 

 (852) 

Reduction to 401K Expense (Co. 

Agreed) 
 (2,735) 

Reduction to Rate Case Expense-

Updated based on Co. Rebuttal 
 (7,886) 

Remove Costs from Excessive 

Unaccounted-For Water (Co. 

Agreed) 

 (11,196) 

 

Adjustment-Lake Wildwood Rate Base Reduction Reduction to Expense 

Remove Inventory 

Reclassification Adj. form Plant 

in Service (Co. Agreed) 

$ (812) $ (28) 
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Remove Storage Tank Not in 

Service (Co. Agreed) 
 (2,799) (221) 

Reduction to Computer 

Depreciation Expense-Revised 
2,611  (5,249) 

Reduction to Vehicle 

Depreciation Expense (Co. 

Agreed) 

 (541) 

Reduction to 401K Expense (Co. 

Agreed) 
 (2,743) 

Reduction to Rate Case Expense-

Updated based on Co. Rebuttal 
 (7,682) 

Remove Costs from Excessive 

Unaccounted-For Water (Co. 

Agreed) 

 (1,869) 

 

It should be noted that the Companies made a minor error in applying some of these 

adjustments.  The Company agreed to the People’s adjustment to reflect additional revenues as a 

result of the increased customer charge (Utilities Ex. 2.0 at 10) and agreed to Staff’s adjustment 

to Miscellaneous Revenues as a result of the HomeServe USA Service Plans.  However, when 

applying these adjustments, the Companies reflected the increases in Miscellaneous Revenues 

but also reduced Water Services Revenues by an equal amount.  Utilities Ex. 2.0, scheds. 2.1AC 

and 2.1LW.  The increase to Miscellaneous Revenues that the Companies agreed to should not 

have an impact on or reduce the calculated amount of Water Services Revenues at present rates 

in the revenue requirement calculations.  AG/ACLPOA/LWPO Joint Ex. 2.0 at 3.  The 

adjustment should, therefore, only include the increase to Miscellaneous Revenue and exclude 

the offset to Water Services Revenues.  Id. 

IV. Disputed Issues 

The Company has not agreed to the People’s adjustments on the issues presented in the 

following tables. 
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Adjustment Apple Canyon Rate Base Reduction Reduction to Expense 

Remove Tank Painting from Pro 

Forma Plant 

$(90,000) $(10,000) 

Remove Leak Survey Costs from 

Plant in Service 

(11,551) (420) 

Remove Service Area Boundary 

Survey from Plant in Service 

(1,836) (85) 

Remove Taxes Other than Income 

from CWC 

(2,507)  

Remove Non-Recurring Appeal 

Costs 
 (19,860) 

Remove Well #1 Repairs from Pro 

Forma Plant 
(25,000)  

 

Adjustment Lake Wildwood Rate Base Reduction Reduction to Expense 

Remove Service Area Boundary 

Survey from Plant in Service 

$ (2,456) $ (119) 

Remove Taxes Other than Income 

from CWC 

 (2,276)  

Remove Non-Recurring Appeal 

Costs 

  (20,172) 

Remove Water Treatment Plant 

Repairs from Pro Forma Plant 
(80,000) 

 

 

In consideration of the foregoing argument, the People urge the Commission to adopt these 

adjustments. 

A. Pro Forma Plant Additions – Water Tower Painting (Apple Canyon) 

Apple Canyon has asked ratepayers to bear the $100,000 cost of painting an existing 

water tower through a pro forma adjustment that increases rate base and amortization expense.  

However, Apple Canyon has failed to support this request and the People urge the Commission 

to disallow this pro forma addition to plant for water tower painting.  First, the record evidence 

does not demonstrate that this project is necessary at this time.  Second, the cost of the project is 
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still not known or measurable.  Third, Company failed to follow Commission Rules in presenting 

the water tower painting costs.  Therefore, the Commission should reject the Company’s request. 

First, Apple Canyon has not demonstrated that the project needs to be completed at this 

point in time.  In response to AG Data Request 4.10(f), the Companies indicated that “In general, 

this type of paint project is expected to last approximately 10 years.”  AG Cross Ex. 5; 

AG/ACLPOA/LWA Joint Ex. 2.0 at 11.  The response to AG Data Request 4.10(e) indicates that 

the tank was last painted in 2005.  AG Cross Ex. 5.  Given an expected life of the paint project of 

ten years, coupled with the fact that the water tower was last painted eight years ago, there is no 

conceivable reason why Apple Canyon now must rush to paint the tower in 2013.  The Company 

certainly has not provided a credible or supportable reason.   

The Company has failed to demonstrate that the water tower needs to be repainted in 

2013, only eight years after the previous painting of the tower.  Apple Canyon’s pre-filed direct 

testimony offered no support for the need to paint the water tower sooner than ten years after the 

last painting – in fact, it merely states that “The Company is proposing a project to paint the 

existing water tower” and that management has approved the project  See,  Utilities Ex. 1.0 at 5.  

There was no discussion of why the water tower should be painted sooner than its ten-year 

expected life, the need for the project, or the current condition of the water tower in the direct 

testimony.  The Company’s rebuttal testimony offered little specific evidentiary support outside 

of a bid for the project.  See Utilities Ex. 2.0 at 4.  In support of the need for the project, the 

rebuttal testimony merely indicated that “operations and management had determined that the 

condition of this particular tank warranted the implementation the (sic) project for completion by 

May 2013” with no further description or evidence regarding the existing condition.  See 

Utilities Ex. 3.0 at 5.  The record evidence also demonstrates the rushed fashion in which the 
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Company sought to complete this project.  The Company received three separate bids for the 

project, but it was not able to select the lowest bid because the bidder was not available to work 

within the rushed completion parameters for the project.  AG/ACLPOA/LWA Joint Ex. 2.0 at 

12.  At no point, however, does the record demonstrate why the Utilities insisted that this project 

be completed by this month.  

The Company’s ongoing inability to demonstrate the need for this project continued at 

the evidentiary hearing where Apple Canyon’s primary witness, Mr. Neyzelman, was unable to 

answer questions as to the longevity of the paint on this tower or the need for this new paint job.  

Tr. at 82.  Despite acknowledging that the expected paint life for this tower should be ten years, 

“operations and management had determined that the condition of this particular tank warranted 

the implementation of the project for completion by May 2013.”  Tr. at 82.  Compounding the 

issue, however, is that Mr. Neyzelman was not privy to any of the management meetings or 

discussions where this “management decision” was made.  Tr. at 78, 83.  Despite providing the 

primary testimony in this docket and the sole testimony to support these costs, Mr. Neyzelman 

was unable to provide any insight as to the reasoning behind the management decision to paint 

this tower at this time.  When specifically asked about these decisions at the evidentiary hearing, 

Mr. Neyzelman referred the question to another witness – a witness who had not provided any 

testimony about the tank painting.  Tr. at 78, 82, 83.   

Second, the cost of this project is still not known and measurable.  Section 287.40 

requires that any proposed pro forma adjustments to the selected historical test year be “known 

and measurable changes in the operating results of the test year.”  83 Ill. Admin. Code 287.40.  

The Company has failed to reach this required standard.  According to the response to AG Data 

Request 4.10, which was provided on March 14, 2013, the Company had not yet entered into a 
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contract for the project.  AG Cross Ex. 5.  As noted above, the record evidence does not even 

contain a discussion as to why the project could not be delayed to achieve a lower cost result.  

Upon filing its direct testimony and in response to Staff Data Request TEE 5.01, the Company 

failed to even provide a bid for the job and acknowledged that it did not have contracts or 

requests for bids outstanding.  AG Cross Ex. 5; AG/ACLPOA/LWA Joint Ex. 1.0  at 5.  Shortly 

before rebuttal testimony became due, the Company provided an eleventh-hour bid.  

AG/ACLPOA/LWA Joint Exhibit 2.0 at 11.   

The Company argued that the pro forma plant addition should be included in the revenue 

requirement because project funding has been approved by management and the project is 

scheduled to be completed by May 2013, the very month that Initial Briefs are due in this docket.  

Utilities Ex. 3.0 at 5.  In addition, despite asserting that the project would be nearing completion 

this month, the Company has been unable to provide a more accurate bid, a signed contract, or a 

final invoice to document the costs associated with this project.   

Third, Section 287.40 of the Code also requires that “Any proposed known and 

measurable adjustment to the test year shall be individually identified and supported in the direct 

testimony of the utility.”  83 Ill. Admin. Code 287.40. (Emphasis added).  While this project was 

briefly identified in the direct testimony (Utilities Ex. 1.0 at 5), it was not supported in the direct 

testimony of the Company.  The direct testimony did not provide support for the estimated cost, 

nor did it support the need for the project, in direct violation of Commission Rules.  The 

Companies filed direct testimony on October 1, 2012.  Direct testimony was filed by Staff and 

Intervenors on January 25 and 28, 2013.  The Companies filed their rebuttal testimony on 

February 26, 2013.  The bids supplied by the Company were dated February 21st through 23rd, 

2013 – mere days before the Companies’ rebuttal testimony was filed.  AG Cross Ex. 5.  As AG 
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witness Ramas testified, Apple Canyon clearly did not meet the requirement that the project be 

supported in its direct testimony in this proceeding.  AG/ACLPOA/LWA Joint Ex. 1.0 at 6; 

AG/ACLPOA/LWA Joint Ex. 2.0 at 10 - 11.  Rather, the Company appears to have scrambled to 

try to meet a known and measurable standard in the final days before the rebuttal testimony due 

date.   

Finally, the bid provided by the Company includes costs associated with painting the 

Utilities, Inc. logo on the water tank – a $5,000 cost to add the logo where currently there is 

none.   AG Cross Ex. 5; AG/ACLPOA/LWA Joint Ex. 2.0 at 12.  There is no foreseeable benefit 

to Apple Canyon’s customers from having the Utilities, Inc. logo painted on the outside of the 

water storage tank.  AG/ACLPOA/LWA Joint Ex. 2.0 at 12.  The Company has not provided any 

evidence as to how this added cost is necessary in order to provide water service to customers 

and the Public Utilities Act does not authorize recovery of “good will” advertising,
8
 such as the 

image advertising associated with putting the parent company’s logo on the water tower.  220 

ILCS 5/9-225(2).  Similar to the tank painting in general, the increased funds necessary to paint 

the Company’s logo were a “management decision” and the Company’s witness who is supposed 

to be providing support for the costs of this project was not privy to the rationale for the 

management decision because he was not present when the decision was made.  Tr. at 83.  In 

consideration of the foregoing, the People urge the Commission to reject the Company’s 

requested $90,000 pro forma addition to plant for unnecessary tank painting as well as the 

associated amortization expense of $10,000. 

                                                 
8
  Section 9-225(1)(d) defines goodwill or institutional advertising, in relevant part, as: “any advertising 

either on a local or national basis designed primarily to bring the utility’s name before the general public in such a 

way as to improve the image of the utility…” 
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B. Pro Forma Plant Additions Added By Company After Filing Direct Case 

By way of an eleventh-hour data request response to Staff, the Companies sought to 

include another $105,000 in pro forma plant additions, consisting of an addition to replace 

equipment in Apple Canyon’s Well #1 for $25,000 and an addition to Lake Wildwood’s Water 

Treatment Plant building for piping and equipment modifications for $80,000.  The People urge 

the Commission to disallow these late additions.  First, the Companies did not meet the 

Administrative Code Section 287.40 requirement that proposed known and measurable 

adjustments to the test year “…be individually identified and supported in the direct testimony of 

the utility.”  83 Ill. Admin. Code 287.40. (Emphasis added).  While at least one of these projects 

was known to the Companies at the time its direct testimonies were filed on October 1, 2012, 

there is no mention of either of the two projects in the direct testimony.  Instead, the Companies 

waited until rebuttal testimony was filed on February 26, 2013 to request inclusion of these 

projects in rate base.  AG/ACLPOA/LWA Joint Ex. 2.0 at 6-7.  The Companies should not be 

permitted to circumvent existing Commission Rules and expect to be rewarded for it.  Moreover, 

the projects do not meet the Commission’s requirements that pro forma adjustments to the 

selected test year be known and measurable.   

i. Well #1 (Apple Canyon) 

The record evidence as it relates to the Apple Canyon Well #1 project paints a vivid 

portrait of a mismanaged project – and a project whose costs should not be thrust upon 

ratepayers in this case.  The day before the Companies’ rebuttal testimony was due to be filed, 

the Companies served a Supplemental Response to Staff Data Request TEE 5.01 (AG Cross Ex. 

2), identifying the Well #1 project for the very first time in this docket.  Apple Canyon provided 

two separate bids it received to replace the pumping equipment for Well #1.  The bids were dated 
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October 22, 2012 and October 25, 2012.  While the bids were received in October 2012, the 

project had still not been completed – or possibly even started – at the time the rebuttal testimony 

was filed four months later.  AG/ACLPOA/LWA Joint Ex. 2.0 at 7.  In fact, none of the other 

parties in this docket knew of the project until the day before rebuttal testimony was filed.  The 

Company, in its rebuttal testimony filed February 26, 2013 ambitiously projects a completion 

date in March 2013.  Utilities Ex. 2.0 at 5.  However, the record evidence, including the response 

to AG Data Request 4.11 provided on March 14, 2013, shows that nothing more than verbal 

authorization had been given to a bidder to purchase materials and schedule the work.  AG Cross 

Ex. 2.  As of that March 14
th

 response, no written contracts were in place for the project.  In its 

surrebuttal testimony, however, the Companies noted that the Well #1 project is complete.  

Utilities Ex. 3.0 at 5.  Yet, a week later at the evidentiary hearing, the Company was still unable 

to pinpoint the exact date this project was completed.  Tr. at 69.  Perhaps more critically, 

however, is that the Company is still unable to provide final invoices, more accurate cost 

estimates, or any form of evidence that would support the actual costs for this project.  Tr. at 70.  

Therefore, it is still questionable what the final, actual costs of this project will be. 

The record clearly demonstrates that the Company has not met its burden of showing that 

ratepayers should carry the burden of paying for a project whose final costs are not known.  

Moreover, the ratepayers should not be held responsible for picking up the tab of a project where 

the Company has utterly failed to present timely and sufficient supporting record evidence. 

ii. Water Treatment Facility (Lake Wildwood) 

Similar to Apple Canyon’s Well #1, the record evidence in this docket clearly shows that 

at the time the Companies filed their direct testimony, Lake Wildwood was fully aware of the 

need for piping and equipment modification, as well as the building extension.  AG Cross Ex. 1; 
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AG/ACLPOA/LWA Joint Ex. 2.0 at 8).  The record evidence demonstrates that the Company 

was given notice of the deficiencies from the Illinois Environmental Protection Agency on 

August 12, 2010.  Utilities Exhibit 2.3.  Lake Wildwood, therefore, knew of the deficiencies for 

at least two years prior to filing their direct case.  The record evidence also includes a permit for 

the plant improvement issued on May 15, 2012.  Utilities Exhibit 2.3.  Again, Lake Wildwood 

has built a record that demonstrates that it had knowledge of the project long before the filing of 

this docket.  Despite this knowledge, however, the Company completely failed to present, or 

even simply address, this project in the direct testimony in this case.   

In addition, despite knowing of this project for several years, the record shows that the 

Company moved at a glacial pace on this purportedly necessary project.  As of February 26, 

2013, when it filed its rebuttal testimony in this case, the Company had barely started receiving 

bids for this project.  Utilities Ex. 2.3.  In fact, most of the cost estimates received by the 

Companies for this project were dated in February 2013 (Utilities Ex. 2.3) – after the date upon 

which Staff and Intervenors filed their testimonies and just barely short of the date on which the 

Companies filed their rebuttal testimony.  The latest status of the project, according to the 

Company, is that management approved funding and the work is scheduled to be completed in 

May 2013.  Utilities Ex. 2.0 at 7.  The current status of the project is unknown.   

The Company cannot defend its delays and its perplexing approach to seeking cost 

recovery from ratepayers.  In discovery, the People specifically asked, given the date of 

inspection report and the permit date, why the project has not yet been completed.  AG Cross Ex. 

1.  The Company’s confusing response was that:  

The project had been discussed within the Company as well as with IEPA.  The 

time period for planning and budgeting purposes was extended due to internal 

Company conversations regarding the various aspects of the project.   
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AG Cross Ex. 1.  The Company provided no further explanation as to why the project was so 

delayed or taking so long.  The evidentiary hearing shed little additional light on the project as 

well.  As discussed in greater detail above, the main Company witness and sole witness on this 

project, Mr. Neyzelman, was not party to any of these management discussions and, therefore, 

was unable to provide any insight into those discussions or provide rationale for the Company’s 

delays on the project.  Tr. at 71.  Similarly, the Company could not explain, nor did it attempt to 

explain, what “various aspects” of the project were responsible for the delay.  Tr. at 71.  Despite 

all of this, the Company attempts to paint some level of urgency to complete this project so it can 

be included in rates by noting that it could be subject to fines for non-compliance from the IEPA 

if the project is not completed.   Utilities Ex. 2.0 at 7.  The People urge the Commission to see 

past the Company’s protestations of urgency and view the record itself, which demonstrates that 

the final actual costs are unknown, that the completion date is unknown, and that the Company 

sloppily failed to follow procedure in establishing the cost of this project. 

The costs of this project are not known and measureable.  Even though the Company 

received multiple bids on the project, each bid was for a separate component of the project with 

only one competing bid received for the piping portion of the project.  AG/ACLPOA/LWA Joint 

Ex. 2.0 at 7.  Therefore, the process for bid selection cannot truly be labeled competitive if there 

are not multiple bids for the comprehensive project.  As was seen with Apple Canyon’s Well #1, 

the Company suddenly rushed to schedule this project so it could be included in rates, but it did 

not have the opportunity to extend requests for proposals to additional vendors because  

…the timeline for putting the project together did not allow time for other vendors 

to produce bids.   

Id. at 8.  (Emphasis added).  Given the fact that the Company received notice from the IEPA in 

August 2010, almost three years ago, it is not clear why the Company did not act sooner to allow 
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for sufficient time to receive competing bids on the project.  The Companies’ response also 

indicates that it is “…still pursuing bids from other contractors to ensure that the best possible 

price is obtained.”  Id.  The record evidence also indicates that “At present there have not been 

any contracts or agreements signed for this project.”  Id.  Thus, the project cost is still unknown.   

Moreover, there is nothing in the Company’s surrebuttal testimony to suggest that the 

project is progressing or complete.  See, e.g., Utilities Ex. 3.0 at 6.  The evidentiary hearing 

provided no further insight into this project.  The Company provided vague assertions that 

“discussions and budgetary measures had to be taken into consideration before proceeding with 

the proposed work.”  AG Cross Ex. 2.  However, the Company’s sole witness on this project was 

unable to answer questions about the status of the project because he was not present for any 

management discussions.  Tr. at 73.  Therefore, there is nothing in the record that explains the 

Company’s rationale for delaying the project or when it plans to have the project completed.  

Given the currently unknown status of this project, combined with all of the uncertainty 

surrounding the Company’s presentation of it and the Company’s failure to support this project 

cost in direct testimony as required under the Commission's rules,
9
 the People urge the 

Commission to spare ratepayers the added cost of the Lake Wildwood pro forma addition to 

plant represented by the project.   

C. Leak Survey Costs (Apple Canyon) and Service Area Boundary Survey 

Costs (Apple Canyon and Lake Wildwood) 

The Companies booked costs associated with conducting a leak survey for Apple Canyon 

in 2009 and boundary surveys for both utilities in 2008-2009 as capital costs instead of as 

expenses, thereby unjustifiably saddling ratepayers with additional plant in service and the 

                                                 
9
  83 Ill. Admin. Code 287.40. 
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resulting depreciation expense.  The Companies stubbornly, and without sufficient justification, 

insist that these leak survey costs should not have been treated as an expense when incurred, but 

rather that the costs were appropriately capitalized to be recovered from ratepayers.  The 

Companies classified these costs as “general ledger additions” and argued that they represent 

non-recurring costs that were appropriately capitalized.  Utilities Ex. 2.0 at 7 – 8.  However, as 

AG witness Ramas and Staff witness Ebrey have testified, these costs are not associated with a 

capital expenditure, and, as such, should have been treated as an expense in the year incurred, 

which was before the test year in this case.  Therefore, the People urge the Commission to reject 

the Companies’ classification of these costs.   

As to the Apple Canyon leak survey, the Company booked $12,600 to Plant in Service 

Account 113 – Service lines in December 2009 for a water distribution leak survey conducted by 

M. E. Simpson Company, Inc.  The invoice indicated that seven days of water main survey work 

to search for water distribution leaks was completed.  AG/ACLPOA/LWA Joint Ex. 1.0 at 7.  

The seven day survey to search for leaks was not tied by the Company to a specific capital asset.  

While some leaks were repaired as a result of the survey, the survey was not tied to a specific 

capital project or retirement unit.  AG witness Ramas demonstrated that, following procedures 

established by the Uniform System of Accounts, because the leak survey was not tied to a 

specific capital asset, it should have been expensed in the period incurred, instead of capitalized 

on the books as a capital asset.  Id.  While the Company contends that the survey did result in 

leaks being found and repaired, the survey itself was not directed to a specific capital project and 

repairs are ordinary maintenance activities.  According to Ramas, the seven-day leak survey is an 

operating cost that should have been expensed when incurred. 
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The Companies accounting procedures reflect arbitrariness and a failure to follow 

established procedures.  The Companies have a “threshold” of $50,000 before a project is 

considered a “capital” project.  Tr. at 62.  Neither the survey nor the repairs necessary to rectify 

any discovered leaks approached this threshold.  Tr. at 63.  Therefore, the leak survey and the 

associated repairs were classified under the nebulous term “general ledger additions.”  According 

to Companies witness Neyzelman, “general ledger additions are generally referred to as capital 

additions, as capital assets.”  Tr. at 63.    The Company’s position should be rejected because the 

Company has not associated the costs of the leak survey with any capital projects. The pattern of 

the Companies’ failure to follow protocol continues when it comes to the boundary surveys 

conducted by both Companies.  Similar to the leak survey costs, the Companies are unable to tie 

the expenses to any capital projects.  Although the Companies claim to rely upon USOA 

Accounting Instruction 19(13) to defend these costs, their rationale reflects a misunderstanding 

of the Instruction.  Companies witness Neyzelman testified that “Boundary information is 

essential to accurately locate construction work such as replacement and extension of mains.”  

Utilities Ex. 2.0 at 8.  He therefore took the position that it “…is appropriate and reasonable to 

capitalize the service area boundary survey instead of expensing it.”  Id.  However, these costs 

should have been booked as expenses when they occurred, not booked as generic “general ledger 

additions.”  An investigation by AG witness Ramas revealed that these costs, which were 

incurred from November 2008 to March 2009, are part of a project conducted by SEC Group, 

Inc. to survey twelve service territories, including both Lake Wildwood and Apple Canyon.  The 

surveys were conducted to ensure the Company’s Certificated Area of Convenience for Service 

was accurate and up to date and for updating service area mapping.  The survey of the service 

territories was not associated with a specific capital addition or with a specific capital project.  
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The Companies placed the costs associated with these surveys in “Structures and 

Improvements.”  AG/ACLPOA/LWA Joint Ex. 1.0 at 8.  However, Company witness 

Neyzelman acknowledged on cross examination that he is unsure how the surveys would be 

classified as Structures and Improvements.  Tr. at 66.  Similarly, the Companies are unclear as to 

whether physical structures constructed or territories were expanded as a result of these surveys.  

Tr. at 67.  Cross examination of Mr. Neyzelman at the evidentiary hearing also revealed that any 

construction projects that could potentially be associated with these surveys were, in fact, 

unrelated to the surveys because they happened prior to the surveys.  Tr. at 67-68.  Clearly, given 

the Companies’ inability to identify any construction project or capital expenditure associated 

with these boundary surveys, it is clear that the Commission should disallow these costs and 

remove them from the revenue requirement.   

Staff witness Theresa Ebrey agreed with AG witness Ramas position, noting as well that 

“All references to surveys in the USOA must be associated with construction projects that result in 

the project being placed in service in order to be included in plant accounts.  If not associated with 

specific construction projects, surveys are to be recorded to expense accounts.”  Staff Ex. 8.0 at 5.  

Given the Companies’ lack of justification for their accounting decisions and their failure to 

follow established accounting regulations, the Commission should reject the Companies’ 

position on these costs and remove these items from rate base. 

D. Cash Working Capital (Apple Canyon and Lake Wildwood) 

The Companies’ calculation of cash working capital and failure to properly book tax 

prepayments in the accounting periods in which they occur result in ratepayers carrying more of 

a burden than they should shoulder.  The People recommend that the Companies’ proposed 

calculation of the cash working capital be modified by removing all taxes other than income 
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taxes from the amount to which the 1/8
th

 O&M factor is applied and updating the final 

calculation to reflect additional adjustments approved by the Commission that could impact 

maintenance and general expenses.  The People urge the Commission to adopt this more 

equitable calculation. 

The Companies utilize an accounting method referred to as the 1/8
th

 O&M method in 

order to estimate cash working capital requirements.  AG/ACLPOA/LWA Joint Ex. 1.0 at 17.  It 

is generally accepted that taxes other than income are excluded when calculating under the 1/8
th

 

O&M method.  Id.  In their direct case, the Companies had originally included all taxes other 

than income in their calculations.  In rebuttal, the Companies agreed to remove some taxes; yet, 

the cash working capital calculation for Lake Wildwood still includes $2,154 for Personal 

property/Illinois Invested Capital Tax or “ICT” taxes.  The Companies do not provide a 

rationale, or explain the merits behind, including this ICT expense in the calculation, and the 

Commission should reject this additional expenses.   

In order to ensure that cash working capital is properly calculated, the AG recommends 

removing the expenses for taxes other than income from the Companies’ calculation of cash 

working capital and modifying it according to any additional adjustments approved by the 

Commission that could impact maintenance and general expenses.  Companies’ witness 

Neyzelman attempts to justify including the ICT expense in the calculation by citing 

Commission orders, without providing additional explanation, where similar calculations were 

approved.  Utilities Ex. 2.0 at 2.  However, his testimony does not address the merits of why 

taxes other than income should be included or provide any level of discussion of the issue.  

Rather, he merely identifies other cases in which his approach has been allowed.  The 

Companies’ relied-upon cases, however, fail to directly address the issue or discuss the merits of 
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the issue.  Like Neyzelman’s testimony, the evidentiary hearing similarly revealed no compelling 

reason for the Companies to continue this type of calculation.  Because the Company has not met 

its burden, the Commission should remove the remaining ICT expense from Lake Wildwood’s 

calculation.  

Next, as AG witness Ramas testified, due to the timing of income tax payments during 

the year and into the following year, the lag in paying income taxes exceeds the revenue 

collection lag, thus income taxes do not cause a cash working capital need and are appropriately 

excluded when calculating cash working capital under the 1/8
th

 O&M method.  

AG/ACLPOA/LWA Joint Ex. 2.0 at 16 – 17.  Timing is a critical component of the cash working 

capital calculation.  A longer lag in paying income taxes – during which time the Companies 

hold the cash to be used for income taxes – will help to offset any working cash needs associated 

with taxes other than income.  The Companies, however, have not properly calculated this lag, 

and have failed to provide explanation as to their calculation. 

In surrebuttal, the Companies attempted to include the personal property /Illinois Invested 

Capital Tax (“ICT”) expenses for Lake Wildwood in the cash working capital calculation and 

also attempted to increase test year expenses by $863 for an ICT payment that Apple Canyon 

made in 2012 after the 2011 test year.  Utilities Ex. 3.0 at 3.  In its surrebuttal, Apple Canyon 

claimed that while it made a payment for ICT in 2011, it “…would be appropriate to make an 

adjustment to the test year to include [the $863 pre-payment of Invested Capital Tax] in Taxes 

Other Than Income as well as the calculation of Cash Working Capital.”  Utilities Ex. 3.0 at 3.   

The Companies failed to support the ICT expense as a reasonable test year expense in 

this case.  Section 408 of the Uniform System of Accounts directs payments to be charged in the 
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accounting period in which they are made.
10

  At the evidentiary hearing, the Companies’ 

regulatory accountant, Mr. Neyzelman, acknowledged that the prepayment of taxes should be 

booked in the year in which those prepayments are made.  Tr. at 55.  As to the Illinois Invested 

Capital Tax, despite having a 2011 credit for Apple Canyon, and a 2011 prepayment for Lake 

Wildwood, the Companies seek to reach into 2012 to increase the ICT expense actually paid in 

the test year.  Because the Companies have inexplicably failed to follow the applicable 

accounting regulations to charge the taxes to the accounting period in which they are paid, the 

Commission should reject their calculation and adopt the AG’s recommendation. 

E. Appeals Costs (Apple Canyon and Lake Wildwood) 

The Companies remain at odds with Commission Staff and the AG as to the recovery of 

approximately $40,000 in appeals costs related to the Companies’ cross-appeal in Apple Canyon 

Lake Property Owners’ Association v. Illinois Commerce Comm’n, 2013 IL App (3d) 100832.  

The Companies seek to shift these non-recurring appeal costs onto the shoulders of the 

ratepayers, further burdening a small group of customers who have already been stretched to 

their limits.  Beyond the territory of these small water utilities, however, accepting the 

Companies’ argument risks establishing a dangerous precedent that could have far-reaching 

policy consequences.  As detailed below, the Commission should not allow the costs of these 

appeals to be recovered from ratepayers.  

Section 9-229 governs rate case expense, which states that:   

The Commission shall specifically assess the justness and reasonableness of any 

amount expended by a public utility to compensate attorneys or technical experts 

                                                 
10

  Illinois has adopted the Uniform System of Accounts for Water Utilities.  83 Ill. Admin Code 605.10.  

Section 408 of the USOA states, in relevant part, that “These accounts shall be charged in each accounting period 

with the amounts of taxes which are applicable thereto, with concurrent credits to account 236 – Accrued Taxes, or 

account 162 – Prepayments, as appropriate.”  Section 408, USOA, National Association of Regulatory Utility 

Commissioners (1996) 
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to prepare and litigate a general rate case filing. This issue shall be expressly 

addressed in the Commission's final order. 

Generally speaking, the costs of an appeal are “part and parcel of the litigation expenses in most 

every significant rate case proceeding.”  ICC Docket Nos. 11-0280 and 11-0281 (cons.), North 

Shore Gas Company and Peoples Gas Light and Coke Company, Final Order at 70 (January 10, 

2012).  Section 9-229 mandates that the Commission engage in a more detailed finding than 

generally required.  People ex rel Madigan v. Illinois Commerce Comm’n, 2011 IL App (1
st
) 

101776 at ¶47.   

A review of the record evidence in this case reveals that the Companies have provided no 

evidence demonstrating that the appeal costs recorded during the test year of $19,860 for Apple 

Canyon and by $20,172 for Lake Wildwood reflect an annual recurring cost.  As such, these 

costs should not be incorporated in the annual level of base rates recovered from customers.  As 

AG witness Ramas testified, the costs incurred by the Companies during the test year ending 

December 31, 2011 and associated with the appeal of the prior rate case should be removed 

because, in part, they are non-recurring costs.   

Removing these non-recurring costs presents a known and measurable adjustment that 

alters the costs that should be included in the revenue requirement.  The majority, if not all, of 

the costs associated with the appeal of the prior rate cases would have already been incurred and 

paid prior to the end of the test year.  The only equitable and fair solution is to remove these non-

recurring costs associated with the appeals recorded during the test year.  The People, therefore, 

recommended an adjustment that would save ratepayers $19,860 for Apple Canyon and $20, 172 

for Lake Wildwood.  AG/ACLPOA/LWA Joint Ex. 2.0 at 19.  These adjustments reflect the 

costs in excess of the amount of rate case costs approved by the Commission in the prior rate 
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case
11

 as noted by Staff witness Tolsdorf.  See Staff Ex. 3.0 at 9 – 10.  Therefore, the People urge 

the Commission to disallow these requests and reduce test year expenses. 

The Commission should not be swayed by the Companies’ arguments in support of their 

position.  Their claims, which center on the timing of the filing of the appeal, are not supported 

by the facts of this case and potentially have far-reaching and dangerous policy consequences.  

The Companies argue that the AG and other interveners filed their appeals first.  Therefore, 

ratepayers should be on the hook for the expenses related to defending the appeals. Utilities Ex. 

2.0 at 11.  First, the facts do not support the Companies’ indefensible position.  Although they 

claim that they were merely defending an appeal (see Utilities Ex. 2.0 at 12), the Companies fail 

to acknowledge that they filed a cross-appeal that raised new issues above and beyond the issues 

already raised.  The AG and Intervenors raised issues related to the Commission’s decisions to 

strike public comments and include in rate base costs associated with new accounting and billing 

systems.  The Companies, however, appealed the Commission’s decisions related to the 

normalization of Operation and Maintenance Costs.  Apple Canyon Lake Property Owners’ 

Association v. Illinois Commerce Comm’n, 2013 IL App (3d) 100832.  Moreover, the 

Companies’ argument related to the “timing” of the filing is without merit.  As Staff witness 

Richard Bridal noted, “the fact that other parties filed appeals before the Companies filed their 

own appeals is moot.”  Staff Ex. 9.0 at 5.  The People agree with Mr. Bridal’s assessment and 

urge the Commission to reject the Companies’ arguments. 

The impact on ratepayers in this case is not limited to the question of the $40,000 

recovery that the Companies are seeking.  The Companies also argue that the cross appeal 

represent a normal and legitimate cost of doing business related to their statutory right to appeal, 

raise certain policy positions related to the Public Utility Act, and create relevant precedential 

                                                 
11

  ICC Docket Nos. 09-048/09-0549 (Cons.) 
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authority.  See Utilities Ex. 2.0 at 11.  The Companies also attempt to analogize their position to 

that of the Commission’s and Intervenor’s appeals, arguing that it would be “inequitable” to 

prevent the Companies from recovering appeals costs.  See Utilities Ex. 2.0 at 12.  However, this 

argument misses the mark.  In fact, the Companies argument, if accepted, could lead to the 

opposite result.  As Staff witness Bridal testified, utilities currently must assess the costs and 

benefits of pursuing an appeal.  Staff Ex. 9.0 at 6.  However, if utilities were allowed to recover 

the costs of an appeal directly from ratepayers, the utilities no longer have an incentive to weigh 

the costs and benefits of pursuing an appeal.  Id.  The policy effects of this are far reaching – the 

Commission could foreseeably find itself in a position where every order that goes against a 

utility could be appealed, potentially creating a situation where the ratemaking authority of the 

Commission is shifted to the courts.  Id.   

In light of the foregoing, the People urge the Commission to reject the arguments of the 

Companies and reject their requests to recover the costs associated with an appeal of a rate order 

as a pro forma expense.  Recovery of appeals costs of the same nature presented in this case will 

result in unfairly shifting the burden of these expenses to ratepayers and could have dangerous 

policy consequences.   
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V. Conclusion  

The People respectfully request that the Commission reject the Companies’ requested 

increases in revenue for the pro forma plant additions for Apple Canyon’s water tower painting 

and well #1 equipment replacement and Lake Wildwood’s water treatment plant repairs; remove 

the survey costs from plant in service for Apple Canyon’s leak survey and both Companies’ 

service area boundary surveys; reject the Companies’ request to recover appeals costs; and adjust 

the calculation to cash working capital.   
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