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MEMORANDUM__________________________________________________ 
 
TO:    The Commission 
 
FROM: Claudia E. Sainsot, Administrative Law Judge 
 
DATE:   April 30, 2013 
 
SUBJECT:  Cbeyond Communications, LLLC,  

vs. 
Illinois Bell Telephone Company 
 
Formal Complaint pursuant to Sections 13-315 and 10-108 
of the Illinois Public Utilities Act 

 
Application for Rehearing filed by Cbeyond Communications, 
LLC (“Cbeyond”)  
 

RECOMMENDATION: Deny the request for rehearing, in its entirety. 
 
 
 On April 29, 2013, Cbeyond filed an Application for Rehearing.  For the reasons 
stated herein, it should be denied, in its entirety.   
 
The Applicable Law Regarding Rehearing 
 

The Public Utilities Act provides, in pertinent part, that:  
 

Within 30 days after the service of any . . . order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or 
proceeding and specified in the application for rehearing.   

 
220 ILCS 5/10-113.  This statute further provides that the Commission shall receive and 
consider such application and it “shall grant or deny such application in whole or in part 
within 20 days from the date of the receipt thereof by the Commission.”  Id.  Further, no 
appeal is allowed from any order or decision “unless and until an application for a 
rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.”  Therefore, no party can appeal a Commission order without filing an 
application for rehearing.  Id.  Additionally, applications for rehearing must state with 
specificity the issues for which rehearing is sought.  83 Ill. Adm. Code 200.880(b).   
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Background 
 

On October 5, 2012, Cbeyond Communications, LLC (“Cbeyond”) filed a four-
count Second Amended Complaint.  Illinois Bell Telephone Company (“AT&T”) 
subsequently filed a combined 2-615 and 2-619 Motion to Dismiss.  This Commission 
issued a final Order on March 27, 2013, granting AT&T’s Motion and in so doing, 
dismissing this matter in its entirety.   
 
 Both Cbeyond and AT&T are “telecommunications carriers” within the meaning of 
220 ILCS 5/13-202 and 5/13-203.  This Commission has jurisdiction to address non-
compliance with interconnection agreements approved by this Commission pursuant to 
47 U.S.C. Sec. 252.   
 

Cbeyond purchases DS1 circuits as part of a combination of UNEs (Unbundled 
Network Elements) called either DS1/DS1 Enhanced Extended Loops (“EELs”) or 
DS1/DS3 EELs from AT&T.  Some of these circuits come with Clear Channel Capability 
(what Cbeyond refers to as “CCC”) and some do not.  Some of the circuits that do not 
have Clear Channel Capability need to be refurbished by AT&T to achieve Clear 
Channel Capability.   
 

There are two issues here.  Cbeyond disputes the charges imposed for Clear 
Channel charges that are applied to orders for new circuits.  It also disputes the charges 
imposed for refurbishing existing circuits so that these circuits contain Clear Channel 
capability.   
 
 With regard to refurbished circuits, in 2010, Cbeyond filed Cbeyond 
Communications, LLC -vs- Illinois Bell Telephone Company, a Formal Complaint and 
Request for Declaratory Ruling Pursuant to Sections 13-515 and 10-108 of the Illinois 
Public Utilities Act, Docket 10-0188.  In its Second Amended Complaint here, Cbeyond 
acknowledged that, in Docket 10-0188, it raised a “concern” regarding charging CCC for 
DS3 transport.  The Commission dismissed the Complaint in Docket 10-0188, 
determining, essentially, that Cbeyond failed to establish illegal conduct or conduct in 
breach of the parties’ contract on the part of AT&T.  AT&T asserted in the Motion to 
Dismiss here that because the refurbished circuit issue had already been decided in 
Docket 10-0188, Cbeyond was essentially attacking the final order in that docket in the 
form of an impermissible collateral attack on that order.  (See, the final Order in this 
Docket of March 27, 2013, at 5-9)  
  
 Regarding the purchases of new circuits with Clear Channel Capability issue, 
AT&T pointed to specific language in the interconnection agreement between the 
parties that allowed it to impose those charges.  AT&T additionally pointed out that this 
Commission’s jurisdiction over this dispute is very limited.  (Id. at 10-11). 
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The Arguments in the Application for Rehearing 
 
 Cbeyond avers that the Commission “failed” to hold an evidentiary hearing and 
make any findings of fact.  It contends that issues of fact exist and states that its Second 
Amended Complaint contained proposed evidence in the form of testimony received by 
the Commission in other, earlier Commission proceedings.  (Application at 2). 
 
 There undoubtedly are issues of fact between the two parties that remain 
undecided.  However, there are two legal matters, (that one issue was already decided 
in Docket 10-0188 and the other being that the disputed charges were expressly 
provided for in the contract between the parties) briefly discussed above, which 
preclude this Commission from deciding any further disputes between the parties 
regarding Clear Channel Capability.  Additionally, testimony from other proceedings is 
not subject to cross-examination and it is an out of court statement used to prove the 
truth of the matter asserted.  It is therefore hearsay.  (Village of Arlington Heights v. 
Anderson, 2011 IL App (1st) 110748, 4 963 N.E.2d 949).  It appears, based on the 
information provided, that this proposed evidence would not be admissible.   
 
 Regarding the language in the interconnection agreement, the final order noted 
that AT&T cited specific language and Cbeyond cited general language.  Espousing 
contract law requiring this Commission to determine that the specific language controls 
over the general language, that order stated that “when a contractual ambiguity exists, 
the more specific governs over any general provisions.”  (See, final Order of March 27, 
2013 at 10).  From this language, Cbeyond extrapolates that “such ambiguity in the 
interconnection agreement” creates an issue of fact.  (Application at 9). 

 
However, as the final Order noted, well-established contract law provides that 

this Commission must view the specific contract language as controlling, and not the 
more general provisions.  Nationwide Mutual Fire Ins. Co. v. T and N Master Builder 
and Renovators, 2011 IL App (2d) 101143, 101153, 959 N.E. 2d 201; Hubbard Street 
Lofts v. Inland Bank, 2011 IL App (1st) 102640, 102651, 963 N.E.2d 262.  There is, 
therefore, no issue to resolve in this regard.  The language in the final Order did not 
create any issue of fact.    

 
Cbeyond additionally asserts the novel theory that because AT&T asserted 

contractual provisions that Cbeyond did not cite in its Second Amended Complaint, 
Section 2-619 of the Illinois Code of Civil Procedure required AT&T to file an affidavit 
with its motion.1

 

  In support, it cited Section 2-619, which provides, in pertinent part, that 
if the grounds for the motion “do not appear on the face of the pleading attacked, such 
motion shall be supported by affidavit.”  (See, 735 ILCS 5/2-619(a); Application at 10).  

 Cbeyond does not dispute that language in the contract between the parties 
governs their relationship.  An affidavit would add nothing to resolve that dispute.  This 
argument does not aid Cbeyond.   
 
                                                 
1 AT&T’s contract argument was brought pursuant to Section 2-619 of the Code of Civil Procedure.   
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With regard to the issue concerning refurbished circuits, as was stated earlier, 
Cbeyond never disputed the fact that the refurbished circuit issue was addressed 
earlier, in Docket 10-0188.  Nevertheless, Cbeyond argues that, because the final order 
in that Docket, which dismissed the entire Complaint as unmeritorious, did not 
specifically address this issue, Cbeyond is free to re-litigate this matter.  (Application at 
11-12).  This argument ignores the fact that there is no requirement that a final Order 
state every single matter that was at issue between the parties.  Additionally, in 
essence, the final order in Docket 10-0188 did address the refurbished circuit issue, as 
it dismissed the entire Complaint.  This argument also does not aid Cbeyond.   
 

It should be noted that even now, Cbeyond states that “the Commission may 
have to consider and review its Order in 10-0188.”  (Application at 12).  Thus, Cbeyond 
acknowledges that it is attempting to re-litigate this issue. Cbeyond received an 
evidentiary hearing in Docket 10-0188.  It should not be allowed to re-try this matter 
solely because it is dissatisfied with the results from that proceeding.   
 
 Cbeyond further asserts that rehearing should be granted because the 
Commission did not examine AT&T’s alleged breach of the Interconnection Agreement 
on a factual basis.  (Id. at 13).  This argument as well is a novel one.  There was 
specific language in that contract allowing AT&T to charge the rates that Cbeyond 
contests.  There are no facts to decide, as Cbeyond’s Second Amended Complaint 
concerned whether AT&T was in breach of the interconnection agreement between the 
two parties.  This argument is not meritorious. 
 
 Cbeyond additionally avers that the March 27, 2013 order failed to create an 
evidentiary record regarding whether AT&T “knowingly continues to misapply” the Clear 
Channel Capability rate.  (Id. at 14).  Cbyond overlooks the obvious when making this 
argument.  Once it has been established that the contract allowed AT&T to charge the 
disputed rate, there are no more facts that can be decided.  This argument is not 
grounded in law.   
 
 Similarly, Cbeyond’s argument that the Commission should have examined 
whether AT&T’s actions (charging the rates in question for Clear Channel Capability) 
violated Section 13-801 of the Public Utilities Act fails.  (See, Id).  The contract states 
what it states and Cbeyond alleged no fact indicating that AT&T violated this statute.  
While, in the Second Amended Complaint, Cbeyond concluded that AT&T violated this 
statute, Cbeyond was required to allege how this occurred.  (See, e.g., Solario v. 
Rodriguez, 2013 IL App (1st) 12182, 2, __N.E.2d__, espousing the well-established rule 
of law that factually unsupported conclusions of law or fact should not be taken as 
true.). 
 
 Finally, Cbeyond claims that the Commission failed to conduct an investigation 
pursuant to Section 9-250 of the Public Utilities Act.  (Id. at 15-16).  In citing that 
provision, Cbeyond acknowledges that it only provides that “[T]he Commission shall 
have power  . . . to investigate a single rate or other charge.”  (See, Id. at 15; 220 ILCS 
5/9-250).  However, the language in Section 9-250 only states that this Commission has 
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the power to investigate utility rates.  It does not require the Commission to do so.  This 
argument as well is not meritorious.   
 

Accordingly, for the reasons stated herein, the Commission should decline to 
grant the Application for Rehearing, in its entirety.   
 
 
CES:jt 
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