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Commonwealth Edison Company (“ComEd”) respectfully submits its Brief on 

Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed Order dated May 8, 2013 

(“Proposed Order” or “PO”).  Pursuant to Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Adm. Code 200.830, Exceptions to the 

Proposed Order are filed simultaneously. 

I. INTRODUCTION 

Overall, the Proposed Order fully and fairly summarizes ComEd’s position concerning 

the proposed FutureGen Industrial Alliance (“FutureGen”) sourcing agreement.  Generally 

speaking, its conclusions are supported by detailed analyses based on the evidence submitted.  In 

particular, the Proposed Order correctly concludes: 

 ComEd should not be required to sign the sourcing agreement prior to a 

determination by the Commission, pursuant to Section 1-75(d)(5) of the Illinois 

Power Agency Act (“IPA Act”), 20 ILCS 3855/1-1 et seq., that the agreement 

does not exceed the cost-based benchmarks.  PO at 17. 

 The directive that ComEd file a new or amended tariff by July 1, 2014, is 

contingent upon “there being a determination by the Commission, prior to then, 
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that the utility sourcing agreement does not exceed cost-based benchmarks as 

addressed elsewhere in [the] Order.”  PO at 43. 

 Regarding environmental attributes, consistent with Section 1-75(d)(1)(A) of the 

IPA Act, “FutureGen’s obligation to sell Environmental Attributes shall not apply 

to carbon emission credits associated with sequestration of carbon from the 

facility, which credits shall be delivered to the utility Buyer,” and “the utility 

parties to the FutureGen sourcing agreement are required to receive and retire 

carbon emission credits associated with the electricity they receive under the 

sourcing agreement.”  PO at 40.  

ComEd’s only exception to the Proposed Order is with respect to the Proposed Order’s 

secondary determination that its ruling on carbon emission credits does not require modification 

of the sourcing agreement.  In the interests of maximum clarity, the Commission should direct 

modification of the sourcing agreement to reflect its determination regarding delivery of carbon 

emission credits to the Buyer. 

II. THE SOURCING AGREEMENT SHOULD BE MODIFIED TO REFLECT THE 
PROPOSED ORDER’S DETERMINATION CONCERNING TREATMENT OF 
CARBON EMISSION ENVIRONMENTAL ATTRIBUTES 

While the Proposed Order correctly holds that Section 1-75(d)(1)(A) of the IPA Act1 

requires ComEd to receive and retire carbon emission credits associated with the electricity it 

receives under the sourcing agreement, it fails to require a parallel change in the sourcing 

agreement.  Specifically, the Proposed Order states: 

                                                 
1 Section 1-75(d)(1)(A) of the IPA Act states: “a utility party to a sourcing agreement shall immediately 

retire any emission credits that it receives in connection with the electricity covered by such agreement.”  20 ILCS 
3855/1-75(d)(1)(A).   
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the utility parties to the FutureGen sourcing agreement are required to 
receive and retire carbon emission credits associated with the electricity 
they receive under the sourcing agreement with FutureGen; and that 
FutureGen is required to deliver to the utility parties, consistent with the 
Commission’s determination, either the emission credits or the carbon 
emission credits associated with electricity delivered to the utility party 
under the Sourcing Agreement.  FutureGen’s obligation to sell 
Environmental Attributes shall not apply to carbon emission credits 
associated with sequestration of carbon from the facility, which credits 
shall be delivered to the utility Buyer.  

PO at 40.  While the Proposed Order recognizes that “modifications specifically reflecting such 

findings could certainly be made to provide FutureGen and others with some additional clarity 

they claim to be seeking,” the Proposed Order errs in failing to direct modification of the 

sourcing agreement consistent with this determination.  Rather, as it stands, Section 6.6(d) of the 

Sourcing Agreement provides: 

 (d) Seller shall use Commercially Reasonable Efforts to sell 
Capacity Attributes, Ancillary Services, Environmental Attributes, and all 
other attributes, products or services of the Project into the appropriate 
market. In meeting its obligation under this section 6.6(d), Seller shall not 
enter into transactions with a term longer than one year, or that otherwise 
encumber the attributes referenced in this section at a time more than one 
year after the execution of the transaction. Seller shall apply the proceeds 
of any sales thereof to reduce the Contract Price as provided in section 
5.2(d). Seller's obligations under this section 6.6(d) are subject to the 
following exceptions: 

 (i) Upon Notice by Buyer, for the remainder of the Term 
Seller will have the obligation to Notify Buyer of Seller's intent to 
sell Environmental Attributes at least 10 Days prior to such 
intended sale and shall offer to deliver such Environmental 
Attributes to Buyer instead; thereafter, upon Notice no less than 5 
Days' prior to Seller's intended sale, Buyer will have the right (but 
not the obligation) to receive delivery of the Environmental 
Attributes proposed to be sold. Buyer may request the delivery of 
Environmental Attributes that Seller does not intend to sell at any 
time, and Seller shall deliver such Environmental Attributes upon 
request. 

“Environmental Attributes” are defined in Section 1-1 of the Sourcing Agreement to mean: 
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any and all presently existing or future benefits, emissions reductions, 
environmental air quality credits, emissions reduction credits, renewable 
energy credits, offsets and allowances, attributable to the Project 
commencing on the Commercial Operation Date and continuing during 
the Term, or otherwise attributable to the generation, purchase, sale or use 
of metered output from or by the Project during the Term, howsoever 
entitled or named, resulting from the avoidance, reduction, displacement 
or offset of the emission of any gas, chemical or other substance, including 
any of the same arising out of presently existing or future legislation or 
regulation concerned with oxides of nitrogen, sulfur or carbon, with 
particulate matter, soot or mercury, or implementing the United Nations 
Framework Convention on Climate Change (UNFCCC) or the Kyoto 
Protocol to the UNFCCC, or their successors or crediting "early action" 
emissions reduction, or laws or regulations involving or administered by 
the Clean Air Markets Division of the United States Environmental 
Protection Agency, or any state or federal entity given jurisdiction over a 
program involving transferability of Environmental Attributes, and any 
renewable energy certificate reporting rights to such Environmental 
Attributes. 

In light of the Proposed Order’s determination, these provisions become problematic 

because they insert needless obligations and procedures into a process that is now mooted – 

indeed, there is no need for the Seller to “use commercially reasonable efforts” to sell carbon 

emission credits when it is obligated to deliver any such credits to the utilities.  Nor is there any 

need for the Seller to provide notice to the Buyer of its intent to sell carbon emission credits that 

it is already obligated to deliver to Buyer.  It is true that in the event Seller were to violate the 

Commission’s determination and offered to sell such carbon emission credits rather than deliver 

them, the current provisions of the sourcing agreement obligate Seller to notify Buyer of such 

sale and allow Buyer to affirmatively elect to receive such credits.  However, there is no 

reasonable basis to adopt sourcing agreement language that fails to reflect the Commission’s 

determination and would require affirmative acts by the Buyer under short time frames to remain 

compliant with the Commission’s determination should Seller attempt to sell rather than deliver 

carbon emission credits.  As drafted, these provisions add unnecessary confusion, are 

inconsistent with the intent of the parties to abide by the Commission’s determination, and 
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should be modified to clearly reflect the Proposed Order’s determination that FutureGen must 

deliver the carbon emission credits associated with the electricity delivered under the sourcing 

agreement. Such modifications, as reflected in ComEd’s simultaneously filed Exceptions, will 

ensure clarity for all parties to the sourcing agreement and avoid the potential for any confusion 

during the multi-decade course of the agreement. 

ComEd additionally notes what appears to be an inadvertent statement included in the 

Proposed Order’s environmental attributes findings and conclusions section.  On page 40, the 

Proposed Order states, in relevant part, “FutureGen is required to deliver to the utility parties, 

consistent with the Commission’s determination, either the emission credits or the carbon 

emission credits associated with electricity delivered to the utility party...”  However, the 

Proposed Order goes on to note that that it was not disputed that “non-carbon emission credits 

and allowances can and should be sold by FutureGen to offset costs under the Sourcing 

Agreement.”  PO at 40.  Similarly, the exception to FutureGen’s obligation to sell Environmental 

Attributes is limited “to carbon emission credits associated with sequestration of carbon from the 

facility, which credits shall be delivered to the utility Buyer.”  Id.  It appears the Proposed 

Order’s intent is to require only the delivery of carbon emission credits to the utility buyers, 

rather than emission credits or carbon emission credits.  Accordingly, in the interests of clarity, 

ComEd recommends deletion of the Proposed Order’s reference to emission credits, as reflected 

in its Exceptions. 
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III. CONCLUSION 

WHEREFORE, ComEd respectfully requests that the Proposed Order be modified as set 

forth herein and in its Exceptions as attached. 
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