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EXCEPTIONS OF THE 
FUTUREGEN INDUSTRIAL ALLIANCE, INC.  

TO THE PROPOSED ORDER 
 

The FutureGen Industrial Alliance, Inc. submits the following Exceptions to the 

Proposed Order in the captioned proceeding. 

LFCR 

Pre-approved Total Capital Costs 

I. Benchmark Analysis  

The FutureGen Alliance offers the following proposed revisions to the text 

beginning with the third full paragraph of page 17 through the end of Section III of the 

Proposed Order: 

The Commission finds that the benchmark submission and 
evaluation process described in the preceding paragraph is reasonable and 
it is adopted.  Accordingly, the Commission has considered the 
benchmark, as well as advice from the procurement administrator, 
Commission Staff, IPA Agency staff, and the procurement monitor, 
outside of this Phase 2 docketed proceeding.  Pursuant to that review, and 
in consideration of the advice described above, the Commission has 
concluded that the Sourcing Agreement [does/does not]1 exceed the 
submitted cost-based benchmarks. Accordingly, the Commission will not 
approve benchmarks, or make determinations about whether or not 

																																																								
1 The bracketed alternative language to be selected based on Commission decision. 
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sourcing agreements exceed benchmarks, as part this Phase 2 docketed 
proceeding. Rather, the benchmark process will occur outside the docket. 
Staff will ensure that the Commission receives one or more such 
benchmarks as soon as practicable, along with advice from the 
procurement administrator, Commission Staff, IPA Agency staff, and/or 
the procurement monitor, with respect to making a determination that the 
Sourcing Agreement does or does not exceed such cost-based benchmarks. 
(Staff Response Comments at 6) 

 
As discussed above, ComEd objects to signing a sourcing 

agreement prior to a determination by the Commission, pursuant to 
Section 1-75(d)(5) of the IPA Act, that the agreement does not exceed the 
cost-based benchmarks. The Commission agrees that ComEd and Ameren 
should not be required to sign the sourcing agreement prior to a 
determination by the Commission, pursuant to Section 1-75(d)(5) of the 
IPA Act, that the agreement does not exceed the cost-based benchmarks. 
If the Commission determines that the approved sourcing agreement does 
not exceed the cost-based benchmarks, then ComEd and Ameren shall 
sign the agreement within 60 days after that determination, and are 
directed to do so.  However, this issue is now mooted by the 
Commission’s determination that the sourcing agreement does not exceed 
cost-based benchmarks, described above.  Accordingly, ComEd and 
Ameren are directed to sign the agreement within 60 days of this order. 

 
As noted above, the Initiating Order in the current docket 

identified some, but not all, of the “remaining contested issues” to be 
addressed in the Phase 2 proceeding. One such issue was “periodic 
benchmark tests.” In the original proceeding in Docket No. 12-0544, Staff 
recommended that such tests be performed during the term of the sourcing 
agreement. 

 
Upon reviewing the record in the instant docket, it appears there 

are no recommendations to require periodic benchmark tests during the 
term of the sourcing agreement. Although Staff disagrees with 
FutureGen’s contention that the General Assembly did not intend the 
benchmark to be applied during of the term of the agreement, “Staff 
neither supports nor opposes the concept of on-going periodic benchmark 
tests throughout the 20-year term of the FutureGen 2.0 sourcing 
agreement.” (Staff Response Comments at 10) There being no proposals 
before the Commission to require periodic benchmark tests during the 
term of the sourcing agreement, the Commission finds that no such tests 
will be required. 
 

In its Initial Comments, the IPA requests that the Commission 
keep the benchmark confidential and not made available to others beyond 
the Commission, Commission Staff, Procurement Monitor, Procurement 
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Administrator and the IPA. The IPA, in the interest of transparency, will 
provide to parties the summary conclusions of the Procurement 
Administrator once the validity of the analysis is agreed upon by the 
Procurement Administrator, the IPA Staff, the Commission Staff and the 
Procurement Monitor, but not the underlying analysis. 

 
Staff and the Coalition of Energy Suppliers raise concerns about 

the IPA’s request. However, they do not recommend that it be denied. 
Rather, “Staff remains neutral with respect to the IPA’s recommendation 
to keep the benchmark confidential (in the tradition of all benchmarks that 
have been used, to date, in the context of competitive procurement events 
pursuant to 220 ILCS 5/16-111.5).” (Staff Response Comments at 8-9) 
 

The Commission finds concluded that the benchmarks should 
remain confidential, to the extent requested by the IPA, until the 
Commission makes its determination as to while the Commission 
considered whether or not the approved sourcing agreement exceeds the 
cost-based benchmarks. Parties interested in obtaining access to the 
benchmark may make a filing seeking such access.  If the IPA believes an 
additional period of confidentiality should be provided, it can make a 
filing seeking such relief. 

 
II. Levelized Fixed Carrying Charge Rate 

The FutureGen Alliance offers the following proposed revisions to the text of 

Section IV.D  of the Proposed Order: 

D. Commission Analysis and Conclusions 

 As explained by Staff, the FutureGen Sourcing Agreement 
contains a provision that permits recovery of and on capital expenditures 
by FutureGen 2.0, along with the associated income taxes, through a Fixed 
Project Payment.  The main component of this monthly payment consists 
of total capital costs (expressed in dollars) times a Levelized Fixed 
Carrying Charge Rate (expressed as a percentage per year) divided by 12 
(months per year).  For every dollar of investment, the LFCCR would 
reflect the charge that would be used to recover loan principle and interest, 
an approved after-tax return on equity capital, and income taxes on that 
return, taking into account the effect of actual accelerated tax depreciation 
on taxable income. (Staff Initial Comments at 8)  
 

In the current proceeding, FutureGen claims that in its Order in 
Docket No. 12 0544, the Commission expressly approved the Sourcing 
Agreement, including the FutureGen approach to calculating the LFCCR.   
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 However, a review of the Order in Docket No. 12-0544 indicates 
that the Commission did not make any findings regarding the LFCCR.  
The parties’ positions were summarized in the Order, but no conclusions 
were reached.  As such, the issue was not decided or otherwise resolved. 
 
 Further, the Commission specifically stated that the issues to be 
considered in Phase 2 were “not…limited to” those listed on page 234 of 
the Order.  Rather, the Commission directed the parties to submit issue 
lists at the outset of Docket No. 13 0034, and Staff identified the LFCCR 
in its list of issues. 
 
 Accordingly, FutureGen’s argument that this issue is beyond the 
scope of the proceeding is not correct.  FutureGen’s reading of the Order 
would have the effect of limiting consideration to only those issues 
specifically listed on page 234 of the Order, which would be contrary to 
the Commission’s findings and directives referenced above. 
 
 In calculating the LFCCR, the Commission has previously 
approved and hereby affirms the use of a capital structure containing 55% 
debt and 45% common equity. 
 

Additionally, the Commission previously approved a return on 
common equity of 10%.  In Staff’s view, FutureGen’s LFCCR analysis 
produces a return on return on common equity in excess of 10%.   

 
As noted above, no party disputes that the Commission did 

expressly approve the requested return on common equity and capital 
structure in its Order in Docket No. 12-0544.  The Alliance states that it 
developed and requested those two parameters based on its own proposed 
calculation of the LFCCR, which the Alliance placed into the record in 
Docket No. 12-0544 and in this proceeding.  The Commission’s approval 
of return on common equity and capital structure is thus also based on the 
LFCCR as proposed by the Alliance.  To conclude otherwise would render 
the Commission’s approval of return on common equity and capital 
structure meaningless. 

 
 
 FutureGen and Staff each argue that their respective method for 
calculating the LFCCR is superior.  It appears to the Commission, 
however, that the disagreements between FutureGen and Staff are 
primarily over certain inputs to or assumptions underlying the calculation 
of the LFCCR -- particularly those relating to the calculation of the timing 
of cash flows to equity and debt holders -- rather than over the method for 
calculating the LFCCR. 
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 Staff observes that the computation of the LFCCR depends, in part, 
on whether the approved 10% return on equity is a nominal rate or an 
effective annual rate, and that the Order in Docket No. 12-0544 did not 
specify whether the 10% return was intended to be the effective annual 
return with quarterly, monthly or daily compounding of cash flows, or the 
nominal annual return.  Staff recommends that the Commission specify 
that the approved return on equity of 10% is the effective annual rate.  The 
Commission notes that Staff’s current proposal reflects the correction of 
an error in calculation of depreciation that was identified in FutureGen’s 
Response Comments. 
 
 FutureGen does not agree with Staff’s proposal.  While it is not 
entirely clear to the Commission, it appears that bBased on FutureGen’s 
advocacy for the use of annual cash flows in the LFCCR calculation, 
FutureGen is of the opinion that the Commission approved or should 
approve a nominal 10% return on equity.  Among other things, FutureGen 
argues that modeling annual cash flows, rather than more frequent cash 
flows, is preferable when the timing of cash flows to investors is 
uncertain.   
 
 With respect to the issue in dispute, the Commission is fully aware 
that the timing of cash flows impacts the value of those cash flows to 
investors and should be considered in determining an appropriate rate of 
return.  The Commission routinely faces and addresses this issue in utility 
rate proceedings.  In order to provide an opportunity to FutureGen equity 
investors to earn a 10% rate of return, it is necessary to recognize the 
likely timing of cash flows they will receive from FutureGen.   
 

 As the Commission understands it, most investor owned 
utilities dividend-paying entities distribute dividends to equity investors on 
a quarterly basis, rather than annually.  However, any resolution of the 
LFCCR calculation must take account of the fact that there are significant 
factual differences between the operations and financing of an established 
utility and those of a special purpose entity like the FutureGen Alliance.   
For example, while assumptions about quarterly distributions may be 
common and appropriate for investor owned utilities, they are not 
appropriate for a project-financed single-project entity like the FutureGen 
Alliance, the party to the Sourcing Agreement.  Unlike a public utility, the 
FutureGen Alliance will not have a lengthy credit and revenue history, and 
a balance sheet containing diversified assets.  Instead, the principal 
security for repayment of equity and debt will be the Sourcing Agreement 
itself.  Consequently, lenders will likely impose cash flow and distribution 
restrictions on the project that protect the long term interests of lenders 
and affect cash flows to equity investors, which could very well include 
limiting distributions to an annual basis. 
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Therefore, if the Commission were to authorize a nominal annual return 
on common equity of 10%, while FutureGen distributed dividends to 
equity investors on a quarterly basis, the equity investors would earn an 
effective annual return of 10.38% because of the value of those cash flows 
-- which is above the 10.0% return adopted in Docket No. 12-0544.  Thus, 
the Commission concludes that to provide an opportunity to FutureGen’s 
equity investors to earn an effective annual return of 10%, assuming 
quarterly dividends, FutureGen's nominal authorized annual return on 
equity is 9.65%. 
   
 Given these distinctions, theThe Commission also finds that 
quarterly annual cash flows to equity investors is the most reasonable 
assumption and provides FutureGen and its equity investors with a high 
degree of certainty regarding the potential return on investment, 
particularly where, as here, the rate of return on equity is established at an 
early point in the process.  Further, the record does not indicate that an 
annual model would provide a superior level of certainty in this regard.  
 
 The Commission next observes that the value for the LFCCR also 
depends upon the Commission’s approval of the cost of debt, which will 
not occur in this proceeding.  Section 5.2(b) of the proposed sourcing 
agreement currently provides in part that the cost of debt capital including 
the interest rate Seller will pay, which will be used in the calculation of the 
Levelized Fixed Carrying Charge Rate, “is subject to Commission 
approval.” 
 
 Both Staff and FutureGen seem to recognize that the actual cost of 
debt depends on the structure and terms of the debt instrument issued as 
well as the interest rate on the debt instrument.  Among other things, 
FutureGen believes the LFCCR methodology should reflect levelized 
principal payments rather than fixed total principal and interest payments 
as Staff recommends.  FutureGen argues that its assumptions regarding 
these factors should be adopted in this proceeding for purposes of 
calculating the LFCCR.  While Staff seems to believe its assumptions are 
superior to those advocated by FutureGen, its Reply Comments also 
suggest that the uncertainty associated with assumptions, such as the 
timing and level of principle payments, may be mitigated by waiting until 
the debt is actually issued to determine these terms. 
 
 Again, the Commission routinely determines the actual cost of debt 
in utility rate cases.  The Commission is aware that the actual cost of debt 
depends not only on the interest rate associated with the debt instrument 
but, also the structure and terms of the debt instrument.  Staff and 
FutureGen appear to agree that the Commission’s approval of the cost of 
debt used in calculating the LFCCR will occur subsequent to this 
proceeding.  However, for purposes of establishing the initial LFCCR, the 
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Commission approves the assumptions of FutureGen used in calculating 
the LFCCR, with only the actual cost of debt to be revised if necessary. 
 
 Except as noted below, the Commission concludes that it should 
not and will not make any assumptions at this time regarding the interest 
rate, structure, or terms of FutureGen's debt issuance, such as the timing of 
cash flows to debt holders and the structure of principal repayments.  
These factors can be presented to the Commission for approval once they 
are known based on FutureGen's actual debt issuance.  At that time, the 
Commission will approve FutureGen's cost of debt reflecting all relevant 
factors that impact the cost of debt.  The Commission does clarify at this 
time that in computing the LFCCR, the cost of debt to be approved in a 
subsequent forum will be approved by the Commission only once and will 
not be updated periodically.  
 
 As indicated above, Staff also proposes that language in Section 
5.2(b) providing that the cost of debt capital “will be subject to 
Commission approval” be revised to read “will be subject to a 
determination of prudence and reasonableness by the Commission.”  
Although FutureGen opposes the language change proposed by Staff, 
FutureGen acknowledges that the current language is intended to allow the 
Commission to apply whatever standard it determines is appropriate, 
including prudence and reasonableness. 
 
 The Commission finds that the prudence and reasonableness 
standard is appropriate for making the determination with respect to the 
cost of debt capital.  The Commission believes this finding can be 
implemented without requiring language modifications to Section 5.2(b), 
although modifications specifically reflecting such findings could 
certainly be made. 
 
 In conclusion, the Commission approves an LFCCR methodology 
proposed and used by the FutureGen Alliance consistent with the 
determinations made above. 
 

III. Calculation of Depreciation 

The FutureGen Alliance offers the following proposed revisions to the text of the 

third full paragraph on page 23 of the Proposed Order: 

Finally, FutureGen believes there is an error with respect to Staff’s 
calculation of depreciation in year 20 of the Sourcing Agreement.  If left 
uncorrected, FutureGen claims this error would inappropriately diminish 
FutureGen's LFCCR. FutureGen concludes that using Staff’s proposed 
methodology as modified to correct for the use of an annual methodology, 
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levelized principal payments, and the depreciation calculation error, the 
FutureGen Alliance should appropriately realize an LFCCR of 12.450%. 
FutureGen recommends that if Staff’s methodology is deemed 
appropriate, it should be corrected to produce an LFCCR of 12.450%. 
(FutureGen Response Comments at 11) 

 
IV. Environmental Attributes; No Modification of Sourcing Agreement 
Necessary 
 

The FutureGen Alliance offers the following proposed revisions to the text of the 

first full paragraph on page 41 of the Proposed Order: 

The Commission has reviewed the input from the Parties on this question. The 
Commission believes the findings above can be implemented without requiring language 
modifications to the Sourcing Agreement, although modifications specifically reflecting 
such findings could certainly be made to provide FutureGen and others with some 
additional clarity they claim to be seeking. 

 
VI. Levelized Fixed Carrying Charge Rate 

The FutureGen Alliance offers the following proposed revisions to the text of 

Section X  of the Proposed Order: 

 
X. FINDINGS AND ORDERING PARAGRAPHS 
 

 The Commission, having reviewed the entire record, is of the 
opinion and finds that:  

(1) Commonwealth Edison Company and Ameren Illinois 
Company d/b/a Ameren Illinois are Illinois corporations 
engaged in the retail sale and delivery of electricity to the 
public in Illinois, and each is a "public utility" as defined in 
Section 3-105 of the PUA and an "electric utility" as 
defined in Section 16-102 of the PUA; 

(2) the Commission has jurisdiction over the parties and 
subject matter in this proceeding; 

(3) the facts recited and conclusions reached in the prefatory 
portion of this Order are supported by the record and are 
hereby adopted as findings of fact; 
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(4) the return on equity and capital structure approved by the 
Commission in in its Order in Docket No. 12-0544 
incorporates the Levelized Fixed Carrying Charge Rate 
proposed by FutureGen in its Sourcing Agreement 
submitted on March 8, 2013 in this proceeding; 

(5) subject to the modifications adopted and determinations 
made in the prefatory portion of this Order, including such 
recommendations as are approved above, the Sourcing 
Agreement filed by FutureGen on March 8, 2013 in this 
proceeding should be approved consistent with Section 
16-111.5 of the PUA and Section 1-75(d) of the IPA Act; in 
making this finding, the Commission is not expressing its 
concurrence in every statement or opinion contained in the 
filed Sourcing Agreement and no presumptions are created 
with respect thereto. 

 IT IS THEREFORE ORDERED by the Illinois Commerce 
Commission that subject to the modifications adopted and determinations 
made in the prefatory portion of this Order, the Sourcing Agreement filed 
by the FutureGen Industrial Alliance, Inc. on March 8, 2013 in this 
proceeding is hereby approved. 

 IT IS FURTHER ORDERED that the Commission hereby 
reaffirms its findings and holdings in its final Order in Docket No. 12-
0544, including approval of FutureGen’s requested 10% return on equity 
and 55%/45% debt/equity capital structure.  

IT IS FURTHER ORDERED that the Pre-approved Total Capital 
Costs submitted in this proceeding by FutureGen on February 19, 2013 are 
hereby approved and that such costs shall be used for calculating the initial 
rate under the Sourcing Agreement. 

 IT IS FURTHER ORDERED that ComEd and Ameren shall, not 
later than 60 days after the date or this Order and provided that the 
Commission has determined that the Sourcing Agreement does not exceed 
applicable cost-based benchmarks, execute the Sourcing Agreement 
approved by the Commission in this proceeding. 

 IT IS FURTHER ORDERED that all motions and objections made 
in this proceeding which have not been expressly disposed of are hereby 
deemed disposed of in a manner consistent with the conclusions contained 
herein. 
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 IT IS FURTHER ORDERED that, subject to the provisions of 
Section 10-113 of the Public Utilities Act and 83 Ill. Adm. Code 200.880, 
this Order is final; it is not subject to the Administrative Review Law. 

 
VII. Conclusion 

 For the reasons set forth in its accompanying Brief on Exceptions, the FutureGen 

Industrial Alliance, Inc.  respectfully requests that the Commission adopt the 

modifications to the Proposed Order shown above and such other modifications as the 

Commission determines are consistent therewith. 

Respectfully Submitted, 

FUTUREGEN INDUSTRIAL ALLIANCE, INC. 
 
 
 
 
By: ______________________________________ 
         One of Its Attorneys 

 
 
Kyle C. Barry 
Husch Blackwell LLP 
2624 Tartan Way 
Springfield, IL 62711 
(314) 345-6265 
Kyle.barry@huschblackwell.com  
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