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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
       ) 
ILLINOIS COMMERCE COMMISSION )   
 On Its Own Motion    ) 
       ) 
Phase 2 of Approvals for the    )     Docket No. 13-0034 
Sourcing Agreement for the    ) 
FutureGen 2.0 Project    ) 
       ) 

 
 

BRIEF ON EXCEPTIONS OF THE 
FUTUREGEN INDUSTRIAL ALLIANCE, INC.  

 
 Pursuant to the Presiding Administrative Law Judge’s (“ALJ”) Proposed Order of 

May 8, 2013 (“Proposed Order”), the FutureGen Industrial Alliance, Inc. (“FutureGen 

Alliance”), by and through its undersigned counsel, respectfully submits its Brief on 

Exceptions in the captioned proceeding.  The FutureGen Alliance is pleased to support 

the Proposed Order in most respects.  Nearly all concerns of the parties over the Sourcing 

Agreement submitted by the FutureGen Alliance have been resolved through the 

Commission-ordered workshop process, without the need for Illinois Commerce 

Commission (“Commission”) intervention.  This has significantly limited the number of 

issues before the ALJ and the Commission in this proceeding.  Notwithstanding the 

success of the workshop process, this Brief on Exceptions is necessary to resolve a 

serious concern of the FutureGen Alliance over Commission Staff’s recent views on the 

calculation of the Levelized Fixed Carrying Charge Rate (“LFCR”), which views were 

largely adopted in the Proposed Order.  As discussed below, the Commission can dispose 

of this matter expeditiously based on the record in this proceeding and the record and the 

Final Order in Docket No. 12-0544. 
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I. Background 

In its Final Order approving the Illinois Power Agency’s (“IPA”) Procurement 

Plan, dated December 19, 2012 (Docket No. 12-0544, hereinafter “Final Order”), the 

Commission approved the sourcing agreement (“Sourcing Agreement”) submitted by the 

FutureGen Alliance with respect to the FutureGen 2.0 project (“Project”).  In particular, 

the Commission stated “the Commission approves the Sourcing Agreement submitted as 

Exhibit B to FutureGen’s [Brief on Exceptions].”  (Final Order at 236.)  On January 9, 

2013, on its own motion, the Commission entered an order that opened this docket.  

(Docket No. 13-0034 (Jan. 9, 2013), hereinafter “Initiating Order.”)  The Initiating Order 

established this proceeding to “determine the remaining contested issues regarding the 

proposed sourcing agreement.”  (Initiating Order at 2.)  The Initiating Order also repeated 

language from the Final Order, to the effect that “issues resolved in Phase 1 shall not be 

relitigated in Phase 2 of the process.”  (Initiating Order at 1 (quoting Final Order at 234).) 

 Pursuant to the ALJ’s order of February 1, 2013, parties to this docket 

participated in three workshops to address the outstanding issues in this docket.1  

Notwithstanding the Commission’s previous approval of the Sourcing Agreement, in the 

spirit of cooperation and seeking to resolve concerns of other parties, the FutureGen 

Alliance modified many of the terms of the Sourcing Agreement as a result of the 

workshops, to reflect the understandings reached among the parties.  These modifications 

																																																								
1 Two in-person workshops were conducted in Chicago, on February 20 and 27, 2013.  A 
follow-up workshop was conducted by teleconference on March 7, 2013.  Notice of each 
of the workshops was provided to all persons on the service list in this docket.  
Participants in the workshops included the FutureGen Alliance, Commission Staff, the 
IPA, Ameren Illinois Company (“Ameren”), the Coalition of Energy Suppliers, 
Commonwealth Edison Company (“ComEd”), Dynegy, and the Illinois Competitive 
Energy Association, which companies represent all intervenor-parties to this proceeding.   



	

3 

SLC‐6922202‐1	

are summarized in the filings by the FutureGen Alliance in this docket.  (See Initial 

Comments of FutureGen Industrial Alliance, Inc., Docket No. 13-0034, at 7-9 (filed Mar. 

20, 2012).)2 

Pursuant to Procedural Orders of the ALJ dated March 7 and April 3, 2013, 

participants in this proceeding filed Initial, Response, and Reply Comments.3  On May 8, 

2013, the ALJ issued the Proposed Order in this docket. 

II. Outstanding Issues and Exceptions  

 A. Levelized Fixed Carrying Charge Rate 

  1. Background and Summary 

 In this Phase 2 proceeding, Staff has challenged the FutureGen Alliance’s 

methodology for determining the Levelized Fixed Carrying Charge Rate applicable to the 

Sourcing Agreement.  The calculation of the LFCR results in a factor that is applied to 

the Pre-approved Total Capital Costs to set the annual fixed payment, and which allows 

investors and lenders in the Project a recovery of and on their investments.  The 

importance of the LFCR to the Project cannot be overstated because it establishes the 

annual revenue for investors, and it will thus serve as the basis for attracting third-party 

debt and equity financing to the Project.  From the perspective of lenders and equity 

																																																								
2 The Sourcing Agreement filed in this docket on March 8, 2013 is the final product of 
the three workshops. 
3 Subsequent to the submission of Final Comments, on April 30, 2013, Staff filed a 
motion to strike certain passages of the FutureGen Alliance’s Reply Comments.  Staff of 
the Illinois Commerce Commission, Motion to Strike, Docket No. 13-0034 (filed Apr. 
30, 2013).  The FutureGen Alliance responded on May 2, noting its disagreement with 
certain of Staff’s views as to the necessity of the motion to strike, but supporting Staff’s 
motion to strike in the interest of obtaining a timely resolution of the important issues in 
this proceeding.  FutureGen Industrial Alliance, Inc., Response, Docket No. 13-0034 
(filed May 2, 2013). 
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investors, the determination of the LFCR will establish whether the Project is considered 

a desirable investment: if the LFCR is sufficiently competitive, it will attract investment; 

if it is not, then the Project will not be financeable.  There should be no mistake that a 

ruling on the LFCR has the potential to decide whether or not the Project will go forward.  

It is indisputable that in the Final Order the Commission expressly considered and 

approved certain elements to be used to calculate the LFCR as proposed by the 

FutureGen Alliance, namely the 10% annual return on common equity, and the 55%/45% 

debt to equity capital structure.  (See Final Order at 233.)  The FutureGen Alliance 

developed a comprehensive structure for its revenue and financing requirements that 

included not only a specified return on equity and capital structure, but also an LFCR 

methodology that was also filed with the Commission. The FutureGen Alliance has spent 

considerable effort in developing its proposed LFCR methodology using what it believes 

are reasonable assumptions about financing market conditions for special purpose entities 

owning a single asset (like the FutureGen Alliance), industry standard approaches to 

LFCR design, and assumptions consistent with Commission precedent. 

However, now, in the Phase 2 proceeding, Staff challenges several of the basic 

assumptions used in the LFCR calculation, and from which the 10% return on equity and 

55%/45% debt to equity structure approved by the Commission derive and upon which 

each inextricably relies.  The Proposed Order adopted Staff’s proposals in part, and if 

upheld, it would have three principal adverse effects: first, the proposed methodology 

significantly reduces the LFCR, thus reducing the annual fixed payment by 
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approximately 8%,4 second, it would otherwise produce project economics that are not 

commensurate with market requirements; and third, it would undermine the long-term 

certainty required by investors as to return of and on their capital investments.  As further 

discussed below, for these reasons the Commission should reject Staff’s proposals as 

adopted in the Proposed Order, and allow the inputs and the LFCR methodology from 

Phase 1 to stand. 

  2. History of LFCR As Used in the Sourcing Agreement  

 The FutureGen Alliance developed the LFCR methodology using an industry 

standard model developed by the Electric Power Research Institute (“EPRI”),5 and the 

FutureGen Alliance’s understanding of what it will encounter, including likely financing 

terms, in the project finance markets for debt and equity for special purpose entities (like 

the FutureGen Alliance) owning a single asset.  The FutureGen Alliance LFCR 

methodology thus produces an annual fixed project payment sufficient, in the experience 

of the FutureGen Alliance, to attract the capital necessary for the construction and 

operation of the Project.   

 Among other things, the FutureGen Alliance’s proposed LFCR methodology uses 

an annualized return on common equity (which the Commission approved at 10%), and 

																																																								
4 This figure is derived by comparing the annual fixed project payment revenue based on 
the LFCR methodology in the Proposed Order (assuming quarterly cash distributions), to 
the annual fixed project payment based on the LFCR methodology in the approved 
Sourcing Agreement. 
5 In her affidavit on behalf of the FutureGen Alliance, Dr. Jean Agras explained that the 
LFCR is derived from EPRI’s 1993 Technical Assessment Guide.  (Aff. of Dr. Jean 
Agras, Comments Regarding Calculation of the Levelized Fixed Carrying Charge Rate, 
Docket No. 13-0034, at 4:16-18 (filed Apr. 10, 2013) (“Agras Aff.”).)  She further asserts 
that EPRI is “very well recognized in the industry and regularly publishes calculations 
utilized and referenced throughout the electric industry.”  (Id. at 5:4-5.) 
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annual estimates of cash flow, interest expense, repayment of principal, depreciation and 

taxes.  Rate bases calculated using annualized figures are not uncommon.  (See Agras 

Aff. at 7:16-8:14.)  Such annualized calculations eliminate some of the uncertainty, 

variability and burden associated with the various timings and calculation of critical cash 

flow events (see id.), such as taxes; operating and maintenance costs; revenue 

fluctuations and delays; and debt repayments.   

 The FutureGen Alliance has consistently based its request for a pre-approved 10% 

return on equity and a 55%/45% debt to equity ratio on this LFCR methodology.  The 

FutureGen Alliance’s LFCR calculation methodology was submitted in the Sourcing 

Agreement included as Appendix IV to the IPA’s draft procurement plan, on 

September 28, 2012.  It appears in the Sourcing Agreement as Attachment A to Exhibit 

5.2(d).  It has appeared in every iteration of the Sourcing Agreement in Phase 1 and 

Phase 2, and in the Project Cost Reports filed with the Commission in October of 2012 

and again in February 2013.6  It has been unchanged in all of these filings, except for 

																																																								
6 See Illinois Power Agency’s Petition for Approval of the Procurement Plan, App. IV 
(Sourcing Agreement), Part 2, § 5.2(d), Attach. A, Docket No. 12-0544 (filed Sept. 28, 
2012); Objections and Response of FutureGen Industrial Alliance, Inc., Ex. 3, FutureGen 
Project Cost and Ratepayer Impact Analysis Report, Docket No. 12-0544 (filed Oct. 3, 
2012); Response of FutureGen Industrial Alliance, Inc. to Objections, Ex. A (Sourcing 
Agreement), § 5.2(d), Attach. A, Docket No. 12-0544 (filed Oct. 15, 2012); Reply of 
FutureGen Industrial Alliance, Inc. to Responses to Objections, Ex. 1 (Sourcing 
Agreement), § 5.2(d), Attach. A, Docket No. 12-0544 (filed Oct. 22, 2012); Verified 
Brief on Exceptions of FutureGen Industrial Alliance, Inc., Ex. B (Sourcing Agreement), 
§ 5.2(d), Attach. A, Docket No. 12-0544 (filed Nov. 21, 2012); Submission and Request 
for Approval of Pre-Approved Total Capital Costs of the FutureGen Industrial Alliance, 
Inc., Docket No. 13-0034 (filed Feb. 19, 2013); Submission by FutureGen Industrial 
Alliance, Inc. of Revised Sourcing Agreement, Ex. B (Sourcing Agreement), Part A, 
§ 5.2(d), Attach. A, Docket No. 13-0034 (filed Mar. 8, 2013). 
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revisions ordered by the Commission to reflect the 20-year term approved by the Final 

Order in Phase 1, and revisions to reflect new State of Illinois corporate income tax rates. 

 More important than simply appearing in the Sourcing Agreement, the FutureGen 

Alliance’s proposed LFCR calculation methodology and input assumptions on the debt to 

equity split and the return on common equity, have informed every one of the FutureGen 

Alliance’s economic projections related to the Project in the Phase 1 and Phase 2 

proceedings.  In particular, the 10% annual return on common equity that the FutureGen 

Alliance sought in the Phase 1 proceeding was based on the LFCR methodology 

contained in all versions of the Sourcing Agreement, as was the request for a 55%/45% 

debt to equity ratio.  The LFCR methodology was also included in the FutureGen 

Alliance’s Project Cost and Ratepayer Impact Analysis Report (“Cost Report”), filed in 

both the Phase 1 and Phase 2 proceedings, which the FutureGen Alliance used to 

determine its overall cost of power, its compliance with the Rate Cap Limit,7 among other 

things. 

 The LFCR methodology is now raised as an issue by Staff—and only Staff—in 

the Phase 2 proceeding.  Staff has proposed to substitute its own set of assumptions and 

calculations for the LFCR, and urged the adoption of its own methodology in its entirety.  

(See Staff of the Illinois Commerce Commission Initial Verified Comments, Docket No. 

13-0034, at 8-18 (filed Mar. 20, 2013.)  In all, Staff’s proposed modifications, if 

																																																								
7 See Project Cost and Ratepayer Impact Analysis Report, Docket No. 12-0544, at 11-13 
(filed Oct. 3, 2012). 
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accepted, would have reduced the LFCR significantly, thereby reducing the annual fixed 

project payment revenues by approximately 9%.8 

 In response to Staff, the FutureGen Alliance strenuously argued that no change to 

the LFCR methodology is appropriate, because the Commission approved the Sourcing 

Agreement containing the FutureGen Alliance’s proposed LFCR methodology in its Final 

Order.  The FutureGen Alliance also submitted the affidavit of industry expert Dr. Jean 

Agras, which raised important concerns with certain of Staff’s assumptions, including 

Staff’s proposed mortgage-style repayment mechanism and its monthly payment 

schedule.  Dr. Agras recalculated the LFCR using Staff’s formula, but with the 

appropriate inputs consistent with her testimony (i.e., level principal payments and annual 

cash flows).  (See Agras Aff. at 7:16-8:14.)  Staff, however, rejects that approach.  (See 

Staff of the Illinois Commerce Commission Verified Reply Comments, Docket No. 13-

0034, at 8-11 (filed Apr. 24, 2013).) 

The Proposed Order rejected the FutureGen Alliance’s contention that the LFCR 

methodology had been approved by the Commission in Phase 1, because the Commission 

did not specifically discuss the LFCR, and because the Final Order left open the 

possibility that issues other than those that the Commission specifically identified as 

“contested” could be argued in Phase 2.  (See Proposed Order at 25-26.)  The ALJ then 

adopted Staff’s LFCR recommendations in part.  The ALJ proposed to use an effective 

return on equity of 10%, assuming quarterly dividends—resulting in a nominal return on 

equity of 9.65%.  The ALJ reasoned: 

																																																								
8 This figure is derived by comparing the annual fixed project payment revenue based on 
Staff's LFCR methodology (assuming monthly cash distributions), to the annual fixed 
project payment based on the LFCR methodology in the approved Sourcing Agreement. 
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[M]ost dividend-paying entities distribute dividends to equity investors on 
a quarterly basis, rather than annually . . . [T]he Commission concludes 
that to provide an opportunity to FutureGen’s equity investors to earn an 
effective annual return of 10%, assuming quarterly dividends, FutureGen’s 
nominal authorized annual return on equity is 9.65%.   
 

(Proposed Order at 26-27.)  The Proposed Order does not explain the basis for this 

conclusion adopting a quarterly dividend approach. Quite to the contrary, as discussed in 

subsection 5 below, it is typical lender practice in project-finance lending to require 

borrowers to meet four quarters of debt service coverage and other reserve ratios prior to 

allowing any distributions of cash. 

3. The Proposed Order Errs by Departing from and 
Undermining the LFCR in the Approved Sourcing Agreement 

 
First, the FutureGen Alliance urges, as it has done throughout this proceeding, 

that it is not appropriate to modify the LFCR methodology from the one contained in the 

Sourcing Agreement approved by the Commission in Phase 1.  As noted above, the Final 

Order expressly approved the 10% return of and on equity and the requested debt to 

equity ratio. (Final Order at 233.)  That much cannot be disputed.  The return on equity 

and the debt to equity ratio requested by the FutureGen Alliance are based on the LFCR 

methodology proposed by the FutureGen Alliance and filed in these proceedings from 

their initiation.9 The Commission clearly had knowledge of the facts and assumptions, 

including the proposed LFCR methodology, on which its approval of the return on equity 

and debt to equity ratio were based.  For the Proposed Order to now adopt elements of 

Staff’s proposal on the LFCR methodology would render the Commission’s previous 

determinations on return on equity and debt to equity ratio meaningless. 

																																																								
9 See supra note 6 & accompanying text. 
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While it is true that the Commission provided for the consideration of unspecified 

“remaining contested issues regarding the proposed sourcing agreement” in this Phase 2 

proceeding (Final Order at 234), the Commission could not have intended this 

qualification to swallow its entire ruling by reopening every aspect of the Sourcing 

Agreement for renegotiation, thus undermining elements expressly approved, to the 

detriment of the Project.10  The Proposed Order’s interpretation of the Commission’s 

language to permit such a significant downward departure renders the Commission’s 

approval of the Sourcing Agreement meaningless with respect to any provision not 

explicitly addressed in the Final Order.  Instead, the FutureGen Alliance submits that the 

unnamed “remaining contested issues” referenced in the Final Order were in the nature of 

those that were named: statutory questions and contract implementation issues not ruled 

upon in the Final Order.  In all events, the Commission likely did not envision Staff’s 

proposed reductions in the LFCR, which were not a contested issue before the 

Commission at the time it issued the Final Order.11 

Second, even if the Final Order did not expressly reference the detailed LFCR 

methodology or calculation contained in Exhibit 5.2(d), Attachment A, it is too much to 

assume—as the Proposed Order appears to do—that the Commission simply did not 

consider and approve the economics of the Project when it approved the Sourcing 

																																																								
10 Although the FutureGen Alliance has, in fact, made numerous changes to the Sourcing 
Agreement in Phase 2 in order to achieve consensus with interested parties to the greatest 
degree possible, it has never departed from the position that the Commission approved 
the Sourcing Agreement in full. 
11 While Staff asserted in Phase 1 that the LFCR should “be explicitly determined by the 
Commission, prior to approval of the sourcing agreement” and raised certain issues with 
it (see Final Order at 140), Staff had not yet presented its proposals to decrease the LFCR 
presented in the Sourcing Agreement. 
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Agreement.  Indeed, the Commission made its awareness of these figures unquestionable 

when it approved the FutureGen Alliance’s proposed capital structure and return on 

common equity.  The Commission stated: 

FutureGen states that the levelized fixed charge for the Reference Case 
was calculated based on the capital structure discussed above, a 10% rate 
of return on equity, cost of long-term debt of approximately 7% and 
sufficient to support a 1.5 debt coverage ratio, 30-year straight line book 
depreciation, 20-year tax depreciation using the Modified Accelerated 
Cost Recovery System, and current and federal and State of Illinois 
income tax rates.  
 
The Commission concludes that the capital structure proposed by 
FutureGen ensures that the fixed payment is clearly defined for potential 
project lenders and investors using agreed-upon assumptions about 
debt/equity ratios, the market cost for debt and an authorized return for 
equity.  
 

(Final Order at 233.) 

Further, as described above, the LFCR-derived Project economics were reflected 

in the Sourcing Agreement, the Cost Report and in the FutureGen Alliance’s proposed 

return on equity figure.  As the Commission surely appreciates, those figures are 

interdependent, and cannot be altered in a vacuum.  Proposals to change the LFCR 

methodology will have the effect of undermining all the economic figures and proposals 

used throughout the Phase 1 and Phase 2 proceedings—which were relied on (and in 

some cases expressly approved) by the Commission.  Thus, because the Commission was 

clearly aware of critical features of the LFCR methodology and assumptions when it 

approved the Sourcing Agreement (and approved several key aspects of the LFCR itself), 

and because the Project’s economics were before the Commission in several ways, the 

Final Order simply did not contemplate the major transformation of the Project 

economics suggested in the Proposed Order. 
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4. The Proposed Order Errs by Suggesting That the Assumptions 
Underlying the LFCR Remain Open Until Actual Financing 

 
 Contrary to the framework in the FutureGen Alliance’s LFCR methodology (and 

reflected in the Sourcing Agreement approved in Phase 112) whereby only the cost of debt 

would remain open until actual financing, the Proposed Order defers the determination of 

two additional LFCR variables.  The Proposed Order states: 

[T]he Commission concludes that it should not and will not make any 
assumptions at this time regarding the interest rate, structure, or terms of 
FutureGen’s debt issuance, such as the timing of cash flows to debt 
holders and the structure of principal repayments.  
 

(Proposed Order at 27.) 

 By suggesting that the LFCR inputs be left open until actual financing, the 

Proposed Order creates a gulf of uncertainty about the fixed project payment revenue, 

which uncertainty will inhibit financing of the Project.  Leaving LFCR variables open 

until financing is obtained runs contrary to the purpose of the LFCR, which is to solidify 

the revenue associated with the Project in advance, in order to allow for certainty and 

facilitate soliciting investment.  The Final Order is entirely consistent with this approach, 

and in fact provides: 

 The Commission concludes that the capital structure proposed by 
FutureGen ensures that the fixed payment is clearly defined for potential 
project lenders and investors using agreed-upon assumptions about 
debt/equity ratios, the market cost for debt and an authorized return for 
equity.  
 

																																																								
12 See FutureGen Nov. 21 Sourcing Agreement, § 5.2(b), Docket No. 12-0544 (filed 
Nov. 21, 2012). 
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(Final Order at 233.)  Accordingly, the Commission should reject the approach to 

determining the LFCR suggested in the Proposed Order and reaffirm the LFCR 

methodology in the approved Sourcing Agreement. 

5.   The Proposed Order’s Assumptions About Project Revenue 
and Distributions Do Not Account for the Fundamental 
Differences Between a Typical Utility Project and a Special 
Purpose Project-Financed Asset 

 
 The Proposed Order assumes dividend distributions on a quarterly basis, because 

“most dividend-paying entities distribute dividends to equity investors on a quarterly 

basis.”  (Proposed Order at 26.)  This finding fails to account for the differences between 

the operations of an established utility or ongoing enterprise and a special-purpose entity 

with a single asset like the FutureGen Alliance.  

 While quarterly distributions may indeed be common and appropriate for 

investor-owned public utilities, they are not appropriate for a project-financed single-

asset entity like the FutureGen Alliance, which will develop and own the Project.  Unlike 

a public utility such as Ameren Illinois or Commonwealth Edison, the Project will not 

have a lengthy credit and revenue history and a balance sheet containing diversified 

assets.  Instead, the principal security for repayment of equity and debt will be the 

Sourcing Agreement.  Consequently, lenders will invariably impose cash flow and 

distribution restrictions on the Project that protect the long-term interests of lenders and 

investors.  This will include requiring the Project to meet debt service coverage 

requirements (under which the Project must meet revenue thresholds over multiple 

quarters) before any cash can be distributed to equity investors.  It is highly unlikely that 

the debt investors will agree to unrestricted quarterly dividend distributions, and thus, the 
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assumption of quarterly dividend distributions is erroneous and should be rejected.  

Instead, it is not unusual in project-finance lending to require borrowers to meet four 

quarters of debt service coverage and maintain other reserve ratios for a similar period 

prior to allowing any distributions of cash.  This is due in part to the fact that unlike a 

public utility, a special purpose entity is not able to diversify revenue and other risks 

across many sources of income or assets. 

B. The Commission Should Review and Approve the Benchmark Not 
Later Than the Date of the Final Order in This Proceeding 

 
 The FutureGen Alliance has urged that the Benchmark be considered outside of 

the present docket, but within a timeframe that would accommodate addressing it in (or 

contemporaneously with) the Final Order in this proceeding.  (See Response Comments 

of the FutureGen Industrial Alliance, Inc., Docket No. 13-0034, at 4 (filed Apr. 10, 2013) 

(“FutureGen Response Comments”); Reply Comments of the FutureGen Industrial 

Alliance, Inc., Docket No. 13-0034, at 14-15 (filed Apr. 24, 2013).)  The Proposed Order 

provides as follows: 

[T]he Commission will not approve benchmarks, or make determinations 
about whether or not sourcing agreements exceed benchmarks, as part [of] 
this Phase 2 docketed proceeding. Rather, the benchmark process will 
occur outside the docket. Staff will ensure that the Commission receives 
one or more such benchmarks as soon as practicable, along with advice 
from the procurement administrator, Commission Staff, IPA Agency staff, 
and/or the procurement monitor, with respect to making a determination 
that the Sourcing Agreement does or does not exceed such cost-based 
benchmarks. 
 

*   *   * 
 

If the Commission determines that the approved sourcing agreement does 
not exceed the cost-based benchmarks, then ComEd and Ameren shall 
sign the agreement within 60 days after that determination . . . . 
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(Proposed Order at 17.) 

The FutureGen Alliance concurs in this process.  Further, as the FutureGen 

Alliance has previously explained (see FutureGen Response Comments at 4-6), the 

Benchmark is a key regulatory determination, and its timely consideration will reduce 

regulatory uncertainty and strengthen the FutureGen Alliance’s position as it enters the 

market to solicit the financing that is prerequisite to building the Project.  Ruling on the 

Benchmark will also provide regulatory certainty for Ameren and ComEd, allowing them 

to execute the Sourcing Agreement and begin developing tariffs under which the costs of 

the Project will be recovered.  For those reasons, the FutureGen Alliance reiterates its 

request that the Commission review and approve the Benchmark not later than the final 

order in this proceeding.  The FutureGen Alliance offers language reflecting the review 

and approval of the Benchmark, in its exceptions.  As indicated below, the FutureGen 

Alliance respectfully requests Commission action on this proceeding and on the 

Benchmark not later than July 10, 2013.  Delay of a final order beyond July 10, 2013 will 

further inhibit the ability of the FutureGen Alliance to progress on obtaining financing. 

C. No Modification to the Sourcing Agreement Is Necessary to Allow for 
Review of Certain Project Costs Using a Prudent and Reasonable 
Standard 

 
In its Initial Comments, Staff proposed certain revisions to Section 5.2(b) of the 

Sourcing Agreement to state that the cost of debt capital will be subject to a 

determination of prudence and reasonableness by the Commission.  (Staff Initial 

Comments at 5-6.)  Staff’s specific proposal was as follows: 

Pursuant to the Commission’s December 19, 2012 final order in Docket 
No. 12-0544, the Parties acknowledge that the rate of return for the Project 
will be based on a capital structure consisting of 55% debt and 45% 
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equity, a rate of return on common equity of 10%, a capital recovery 
period of 20 years, and the cost of debt capital including the interest rate 
Seller will pay, which cost of debt capital will be subject to a 
determination of prudence and reasonableness by the Commission. 
approval, and all of which All of the aforementioned factors will be used 
to calculate the Levelized Fixed Carrying Charge Rate of the Fixed Project 
Payment, which methodology will be as set forth in this agreement. 

 
(Id. at 6.) 

 The FutureGen Alliance responded that Staff’s proposal to replace the concept 

that the cost of debt capital will be “subject to Commission approval” with the concept 

that the cost of debt capital will be “subject to a determination of prudence and 

reasonableness by the Commission,” is superfluous and would inject confusion into the 

determination of the cost of debt.  (See FutureGen Response Comments at 7-8; 

FutureGen Reply Comments at 9.)   

 In the Proposed Order, the ALJ ruled as follows: 

 The Commission finds that the prudence and reasonableness 
standard is appropriate for making the determination with respect to the 
cost of debt capital. The Commission believes this finding can be 
implemented without requiring language modifications to Section 5.2(b), 
although modifications specifically reflecting such findings could 
certainly be made. 
 

(Proposed Order at 28.) 
 
The FutureGen Alliance agrees with the ALJ that the Commission can review the 

expenditures under the Sourcing Agreement—including by applying a prudency and 

reasonableness standard—without the need for modifications to the Sourcing Agreement.  

The choice of language in the Sourcing Agreement cannot enlarge or diminish the 

Commission’s undoubted authority to review the FutureGen Alliance’s costs.  

Accordingly, consistent with its position throughout this proceeding (FutureGen 

Response Comments at 7-8; FutureGen Reply Comments at 9), the FutureGen Alliance 



	

17 

SLC‐6922202‐1	

prefers not to make unnecessary modifications to the Sourcing Agreement.  The attached 

exceptions contain proposed language eliminating the Proposed Order’s suggestion that 

“modifications . . . could certainly be made.” 

D. No Modification to the Sourcing Agreement Is Necessary to Resolve 
the Parties Obligations Respecting Environmental Attributes 

 
 Ameren and ComEd urged that the Commission should clarify their obligations, 

and those of the FutureGen Alliance, relating to Environmental Attributes.  (See Ameren 

Illinois Company’s Initial Comments to the Proposed FutureGen Sourcing Agreement, 

Docket No. 13-0034, at 4-5 (filed Mar. 20, 2013) (“Ameren Initial Comments”); Initial 

Verified Comments of Commonwealth Edison Company, Docket No. 13-0034, at 3-8 

(filed Mar. 20, 2013) (“ComEd Initial Comments”).) 

 A specific issue raised was whether, if the utilities were required to receive and 

retire certain Environmental Attributes, the language of the Sourcing Agreement would 

need to be modified.  ComEd contended that revisions to the Sourcing Agreement would 

be needed (ComEd Initial Comments at 4-5, 7), and Staff agreed.  (Staff of the Illinois 

Commerce Commission Verified Response Comments, Docket No. 13-0034, at 3 (filed 

Apr. 10, 2013).)  Ameren, however, did not believe revisions would be necessary.  

(Ameren Initial Comments at 4-5.) 

 In the Proposed Order, the ALJ ruled that the FutureGen Alliance is required to 

deliver to the utilities the emission credits produced by the Project that are associated 

with sequestering carbon.  The Proposed Order states: 

[T]he Commission finds that the utility parties to the FutureGen sourcing 
agreement are required to receive and retire carbon emission credits 
associated with the electricity they receive under the sourcing agreement 
with FutureGen; and that FutureGen is required to deliver to the utility 
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parties, consistent with the Commission’s determination, either the 
emission credits or the carbon emission credits associated with electricity 
delivered to the utility party under the Sourcing Agreement. FutureGen’s 
obligation to sell Environmental Attributes shall not apply to carbon 
emission credits associated with sequestration of carbon from the facility, 
which credits shall be delivered to the utility Buyer. 
 

(Id. at 40.)  As for proposals to modify the Sourcing Agreement, the Proposed Order 

reasons: 

The Commission believes the findings above can be implemented without 
requiring language modifications to the Sourcing Agreement, although 
modifications specifically reflecting such findings could certainly be made 
to provide FutureGen and others with some additional clarity they claim to 
be seeking. 
 

(Id. at 41.) 
 
 The FutureGen Alliance takes no issue with the ruling in the Proposed Order as to 

the delivery of certain Environmental Attributes to the utilities.  Further, the FutureGen 

Alliance agrees with the Proposed Order that this relationship can be implemented 

without modifying the Sourcing Agreement.   

 Because the utilities’ obligations to receive and retire carbon emission credits can 

be implemented under the current language of the Sourcing Agreement, the FutureGen 

Alliance prefers not to make unnecessary changes to the Sourcing Agreement.  The 

attached exceptions contain proposed language eliminating the Proposed Order’s 

suggestion that “modifications specifically reflecting [the delivery obligation] could 

certainly be made to provide FutureGen and others with some additional clarity they 

claim to be seeking.”  (Proposed Order at 41.) 
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 E. Error in LFCR Depreciation Calculation 

 One LFCR-related topic is addressed last because it is minor and not expected to 

be controversial.  As the ALJ described, the FutureGen Alliance detected an error in 

Staff’s calculation of depreciation in its proposed LFCR.  The ALJ explained,  

FutureGen believes there is an error with respect to Staff’s calculation of 
depreciation in year 20 of the Sourcing Agreement. If left uncorrected, 
FutureGen claims this error would inappropriately diminish FutureGen’s 
LFCCR. 

(Id. at 23 (emphasis added).)  

The FutureGen Alliance subsequently recognized that the italicized text is not a 

good description of the effect of Staff’s calculation error.  The FutureGen Alliance stated, 

“A better characterization is that [Staff’s error] ‘over-emphasizes the sensitivity of the 

results to the 21st year’s depreciation being assumed in the 20th year.’”  (FutureGen 

Reply Comments at 5-6 n.9 (quoting Agras Aff. at 6:3-5).)   

 The substance of the calculation error is not at issue because Staff and the ALJ 

have recognized it, and Staff has adjusted for it in its subsequent calculations.  (See 

Proposed Order at 26.)  However, in the interest of candor and eliminating confusion 

from the record, the FutureGen Alliance suggests cutting the italicized text, in its 

exceptions.  

III. Conclusion and Request for Relief  

 The FutureGen Alliance reiterates its appreciation for the parties’ earnest and 

cooperative participation in this proceeding, and for the ALJ’s forbearance as the parties 

resolved issues among themselves.  Together, these factors have dramatically reduced the 

number of outstanding issues that existed when this proceeding began.   
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For the reasons set forth herein, the FutureGen Alliance requests that the LFCR 

calculation submitted in the Sourcing Agreement approved by the Commission in Phase 1 

be allowed to stand.  The FutureGen Alliance further requests that the Benchmark and the 

Cost Report be referred to the Commission with a request for consideration thereof 

concurrently with the present proceeding, and respectfully requests that the Commission 

act on both this proceeding and on the Benchmark by July 10, 2013.  The FutureGen 

Alliance requests that the other individual issues addressed herein be resolved as the 

FutureGen Alliance has proposed, and submits its specific Exceptions to the Proposed 

Order herewith. 

 

Respectfully Submitted, 

FUTUREGEN INDUSTRIAL ALLIANCE, INC. 
 
 
 
 
By: ______________________________________ 
         One of Its Attorneys 

 

Kyle C. Barry 
Husch Blackwell LLP 
2624 Tartan Way 
Springfield, IL 62711 
Kyle.barry@huschblackwell.com  
(314) 345-6265 
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