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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
ILLINOIS POWER AGENCY 
 
Phase 2 of the initial approvals for 
FutureGen Industrial Alliance, Inc. 

 : 
: 
: 
: 
 

 

Docket No. 13-0034 

 

 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 

BRIEF ON EXCEPTIONS 
 

The Staff of the Illinois Commerce Commission ("Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits its Brief on Exceptions (“BOE”) in the above-

captioned matter. 

 

I. INTRODUCTION 

On March 20, 2013, in accordance with the procedural schedule adopted by the 

ALJ (ALJ Ruling dated March 7, 2013), Initial Comments were submitted by the 

following: Staff, the Illinois Power Agency (“IPA”), the FutureGen Industrial Alliance, Inc. 

(“FutureGen Alliance”), Commonwealth Edison Company (“ComEd”), Ameren Illinois 

Company (“AIC”), and the Coalition of Energy Suppliers (“CES”).  On April 10, 20131 

Response Comments were filed by: Staff, FutureGen Alliance, ComEd, the IPA and 

                                            
1
 On April 2, 2013 the FutureGen Alliance filed an unopposed motion seeking to moving the due dates for 

Response Comments and Reply Comments from April 3
rd
 and April 17

th
 , respectively to April 10

th
 and April 

24th respectively.  On April 3, 2013 the ALJ issued a procedural ruling granting the FutureGen Alliance’s 
motion. 
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CES.  AIC did not file any Response Comments.  On April 24, 2013 Reply Comments 

were filed by Staff, FutureGen Alliance, ComEd, the IPA, CES and AIC. 

On May 8, 2013, the ALJ issued a Proposed Order (“ALJPO” or “PO”).  The ALJ 

set May 15, 2013 and May 22, 2013 for the filing of exceptions and reply exceptions, 

respectively.  The PO reviews the issues presented in this proceeding in a clear and 

concise manner, is well written, and reflects the positions taken by Staff and the parties.  

Staff’s BOE, which consists only of clarifications to the ALJPO, follows. 

II. CLARIFICATIONS 

A. At page 21 of the ALJPO, the order should be revised to more clearly 
describe the error in Staff’s Initial Comments in the computation of a 
Levelized Fixed Carrying Charge Rate (“LFCCR”) example. 

 At page 21, the ALJPO states: 

 Upon review of FutureGen’s Response Comments and the work papers 
that supported the table shown on page 16 of Staff’s Initial Comments, Staff 
concedes in its Reply Comments that an error of the nature described by Dr. 
Agras was made, although it was in the case where the 21st year's depreciation 
is realized in the 21st year of the project life (as opposed to the case where the 
21st year's depreciation is realized in the 20th year of the project life).  Staff 
states that not only does correcting the error reduce the difference between the 
two cases to a mere 0.002% as noted by Dr. Agras, it also changes the sign of 
the difference.  (Staff Reply Comments at 7) 

 
 In Staff’s view, the above paragraph should be clarified in the following respects.  

First, the paragraph should make it clear that the error was in the accounting for tax 

depreciation.  Second, the error concerned a computational example rather than the 

LFCCR methodology itself.  Third, the paragraph should be amended to identify Dr. 

Agras as a FutureGen affiant, whose affidavit accompanied FutureGen’s Response 

Comments. 

 Staff recommends the following change to the ALJPO, at page 21: 
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* * * 

 Upon review of FutureGen’s Response Comments and the work papers 
that supported the table shown on page 16 of Staff’s Initial Comments, Staff 
concedes in its Reply Comments that an error was made in Staff’s accounting for 
tax depreciation when the example was created.  The error, according to Staff, 
was of the nature described by FutureGen affiant, Dr. Jean Agras, whose 
affidavit accompanied FutureGen’s Response Comments, was made,except that 
the error although it was in the case where the 21st year's depreciation is 
realized in the 21st year of the project life (as opposed to the case where the 
21st year's depreciation is realized in the 20th year of the project life).  Staff 
states that not only does correcting the error reduce the difference between the 
two cases to a mere 0.002% as noted by Dr. Agras, it also changes the sign of 
the difference.  (Staff Reply Comments at 7) 
 

* * * 

B. The order should be revised to clarify the Commission’s conclusion 
with respect to the use of a monthly or a quarterly model of cash flows 
in the Levelized Fixed Carrying Charge Rate methodology. 

 On pages 26 to 27, the ALJPO states: 

 As the Commission understands it, most dividend-paying entities distribute 
dividends to equity investors on a quarterly basis, rather than annually.  
Therefore, if the Commission were to authorize a nominal annual return on 
common equity of 10%, while FutureGen distributed dividends to equity investors 
on a quarterly basis, the equity investors would earn an effective annual return of 
10.38% because of the value of those cash flows -- which is above the 10.0% 
return adopted in Docket No. 12-0544.  Thus, the Commission concludes that to 
provide an opportunity to FutureGen’s equity investors to earn an effective 
annual return of 10%, assuming quarterly dividends, FutureGen's nominal 
authorized annual return on equity is 9.65%. 
 
 The Commission also finds that quarterly cash flows to equity investors is 
the most reasonable assumption and provides FutureGen and its equity investors 
with a high degree of certainty regarding the potential return on investment, 
particularly where, as here, the rate of return on equity is established at an early 
point in the process.  Further, the record does not indicate that an annual model 
would provide a superior level of certainty in this regard.  

 
 Except as noted below, the Commission concludes that it should not and 
will not make any assumptions at this time regarding the interest rate, structure, 
or terms of FutureGen's debt issuance, such as the timing of cash flows to debt 
holders and the structure of principal repayments.  These factors can be 
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presented to the Commission for approval once they are known based on 
FutureGen's actual debt issuance.  At that time, the Commission will approve 
FutureGen's cost of debt reflecting all relevant factors that impact the cost of 
debt.  The Commission does clarify at this time that in computing the LFCCR, the 
cost of debt to be approved in a subsequent forum will be approved by the 
Commission only once and will not be updated periodically.  

 
 It is clear from the ALJPO that, “to provide an opportunity to FutureGen’s equity 

investors to earn an effective annual return of 10%, assuming quarterly dividends, 

FutureGen's nominal authorized annual return on equity is 9.65%.”  However, in Staff’s 

view, it is not clear whether:  (1) the LFCCR methodology also is to be amended to 

represent quarterly cash flows (rather than monthly or annual cash flows); or (2) the 

LFCCR methodology is to remain a monthly cash flow model (as proposed by Staff).  

Part of the confusion for Staff arises from the last paragraph reproduced above, where 

the ALJPO indicates that the Commission “should not and will not make any 

assumptions at this time regarding the interest rate, structure, or terms of FutureGen's 

debt issuance, such as the timing of cash flows to debt holders and the structure of 

principal repayments.” (emphasis added).  On the other hand, even if principal and 

interest payments are made on a daily or monthly basis (rather than quarterly or over 

some other intervals), they can still be modeled as occurring within a quarterly model for 

purposes of computing the LFCCR.  If that is indeed what the Commission wishes, then 

Staff recommends the following modification on page 27 of the ALJPO: 

* * * 

 Except as noted below, the Commission concludes that it should not and 
will not make any assumptions at this time regarding the interest rate, structure, 
or terms of FutureGen's debt issuance, such as the timing of cash flows to debt 
holders and the structure of principal repayments.  These factors can be 
presented to the Commission for approval once they are known based on 
FutureGen's actual debt issuance.  At that time, the Commission will approve 
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FutureGen's cost of debt reflecting all relevant factors that impact the cost of 
debt.  Debt payments will be integrated into a quarterly cash flow model that the 
Commission is adopting as the LFCCR methodology.  The Commission does 
clarify at this time that in computing the LFCCR, the cost of debt to be approved 
in a subsequent forum will be approved by the Commission only once and will 
not be updated periodically. 

* * * 

 With respect to the ALJPO reliance on an assumption that “most dividend-paying 

entities distribute dividends to equity investors on a quarterly basis,” Staff would argue 

that the timing of dividends should not be a factor in the Commission’s decision to use 

a nominal return based on quarterly cash flows.  Even if the funds are distributed to 

equity investors quarterly not does not change the fact that funds that are available 

earlier in the quarter are more valuable than funds that are available later in the quarter.  

The funds do not have to lie dormant in a non-interest bearing account waiting to be 

distributed to investors.  They can be used as working capital or otherwise invested, 

thus contributing to the profitability of the enterprise.  By way of analogy, consider an 

individual using a mutual fund’s earning to save up to purchase a new car.  Just 

because that individual does not remove the earnings from the fund every month to 

purchase consumer goods, does not mean that the fund’s early earnings are not going 

to be reinvested to subsequently grow the fund faster.  Notwithstanding this flaw in the 

ALJPO’s reasoning, in the context of the LFCCR, the practical difference between 

assuming quarterly versus monthly compounding of returns is not significant enough to 

warrant an objection.  Furthermore, a quarterly model is simpler to implement.  Hence, 

Staff has no objection to the Commission adopting a quarterly LFCCR methodology or 

to approving a nominal authorized annual return on equity is 9.65%.  
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       /s/________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
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Illinois Commerce Commission 
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