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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

North Shore Gas Company    ) 

       ) Docket No. 12-0511  

Proposed General Rate Increase for  ) 

Gas Distribution Rates    ) 

       ) 

       ) 

Peoples Gas Light and Coke Company  ) 

       ) Docket No. 12-0512 (cons.) 

Proposed General Rate Increase for  ) 

Gas Distribution Rates    ) 

 

 

CORRECTED BRIEF ON EXCEPTIONS AND EXCEPTIONS 

OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, pursuant to Part 200.830 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, and in accordance 

with the schedule established in this docket, hereby file their Brief on Exceptions and Exceptions 

to the Proposed Order (“PO”) issued by the Administrative Law Judges (ALJs) in the above-

captioned docket on April 26, 2013, which will establish rates for Peoples Gas Light & Coke 

Company (“PGL”) and North Shore Gas Company (“NS”)(collectively “the Companies”). 

I. INTRODUCTION 

While the Proposed Order makes the correct findings on some critical issues important to 

ratepayers – namely the rejection of the Companies’ request for the incorporation of a year-end 

2013 rate base in the calculation of test year revenue requirements, the appropriate methodology 

for calculating the State income tax rate and adjustments related to affiliate expenses -- the 
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Proposed Order disappoints in its failure to analyze and weigh the record evidence on several 

key issues.   

First, once again, the Proposed Order kicks the proverbial can down the road and fails to 

assert Commission oversight authority over the conduct of the Accelerated Main replacement 

Project (“AMRP”).  Despite detailed testimony from the Commission Staff detailing failings in 

both the conduct of and cost overruns in the AMRP, the Proposed Order fails to adopt Staff/AG 

and CUB/City of Chicago recommendations for an investigation into PGL’s conduct of the 

program, focused on such issues as cost overruns, substantial delays and other impediments to 

the safe, reliable and cost-effective delivery of necessary service.  Staff Ex. 20.0 at 23.   

Second, the Proposed Order rejects an AG proposal to disallow the inclusion in rate base 

of certain Construction Work in Progress amounts that simply are not supported in the record.  

The record shows that the Company simply has not met its burden of demonstrating that the vast 

majority of this plant will be used and useful in providing service in 2013, the test year in this 

case.   

In addition, the Proposed Order likewise adopted as a purported compromise, an 

“alternative” cash working capital (“CWC”) proposal related to Pass Through Taxes that in fact, 

provides an unjustified infusion of cash working capital that mirrors the Companies’ original 

proposal, which was specifically rejected by all parties to this proceeding.  In fact, NS-PGL 

witness Hengtgen admitted during cross examination that the dollar impact to ratepayers is the 

same as that originally proposed by the Companies in their Direct case.  Tr. at 564-565.  This is 

no compromise, as assumed in the Proposed Order; rather it is a capitulation to the full CWC 

impact of the Companies’ original position, as explained herein. 
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The Proposed Order also fails to hold the Companies to their burden of proof under 

Section 9-201 of the Act on a requested inclusion of an alleged 2012 Net Operating Loss 

(“NOL”).  On this issue, the People, CUB/City and the Commission Staff all agreed that the 

Companies’ proposal, first provided in their surrebuttal testimony, to recognize a substantial 

NOL for 2012 that significantly increases the Companies’ rate base in the Companies’ revenue 

requirements, should be rejected.  The adjustment to the 2012 rate base to reflect these losses are, 

quite literally,unexplained by the Companies’ witnesses.   See AG Reply Brief at 26-29; 

CUB/City Initial Brief at 27-30; Staff Reply Brief at 35.  Nevertheless, the Proposed Order 

adopts the unexplained NOL, which has significant impact in particular on the total rate base 

number included in Peoples Gas’s revenues requirement.  The Proposed Order also reaches the 

wrong conclusion on the Companies’ requested recovery of cross bore and Chicago Department 

of Transportation expenses tied to the AMRP.  The People urge the Commission to reconsider 

this conclusion in light of the arguments presented below. 

The Proposed Order also fails to incorporate a necessary adjustment to the Companies’ 

claimed incentive compensation expense, and a productivity adjustment that ensures that the 

Companies’ future test year forecast reflects typical efficiencies that the Companies themselves 

say are likely to be achieved. 

Finally, the People urge the Commission to adopt the AG-proposed Residential Heating 

Rate Design, as discussed further below, and revise conclusions related to the Companies’ Rider 

VBA and Alternative SFV tariff proposals to reflect the fact that all of the Companies’ costs are 

not fixed, contrary to the conclusion in the Proposed Order, and to ensure that low-usage natural 

gas customers are not subsidizing the Companies’ highest users.    
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In particular, the People request oral argument on the issues discussed below.  Each has a 

potentially significant dollar impact on PGL and NS customers, and raises important issues of 

fairness and equity. 

II. EXCEPTIONS TO RATE BASE ISSUES 

A. Exception No. 1: Accelerated Main Replacement Program Project 

(“AMRP”) 

 

The People do not dispute the necessity of delivering safe and reliable utility service and 

the critical importance of timely and cost-effective completion of the AMRP.  However, the 

People raised serious concerns as to PGL’s conduct of its AMRP and supported Commission 

Staff, who presented strong and well-supported testimony recommending a thorough, and 

necessary, investigation into PGL’s conduct of the AMRP to investigate issues such as cost 

overruns, substantial delays and other impediments to the safe, reliable and cost-effective 

delivery of necessary service.  Staff Ex. 20.0 at 23.  The Proposed Order, however, short-shrifts 

Staff’s important testimony, and, thereby, misses the opportunity to right what the Commission 

Staff suggests is a sinking ship.  The AG urges the Commission to adopt the position of Staff  

and modify the Proposed Order accordingly. 

Citing to the Commission’s prior finding in Docket No. 09-0167; the Proposed Order 

notes that the Commission “remains concerned about and committed to ensuring the completion 

of” AMRP.  PO at 61.  However, in reality, the Proposed Order does not deliver on these stated 

concerns.  The Commission, in its 09-0166/09-0167 Order, explicitly noted the importance of 

timely completion of AMRP:  

Due to the many benefits that the accelerated plan provides to ratepayers, the 

Commission is of the opinion that time is of the essence and hereby requires 

completion of the acceleration plan project by 2030. 
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ICC Docket No.  09-0166/09-0167,  Order of January 21, 2012 at 196.  The record in this 

docket, however, shows that PGL is routinely falling behind schedule on AMRP and will 

only fall more behind schedule as the years tick away.  The Proposed Order, without 

explanation, seeks to allow more years to tick away before holding PGL accountable for 

its dangerously lackluster performance on AMRP.  The only response in the Proposed 

Order to the serious concerns raised by Staff, the AG, and CUB-City is that 

If Peoples' is unable to improve its planning and progress tracking, the 

Commission will have no choice but to  revisit Staff’s recommendation for an 

investigation of this Program either when the Utilities file their next rate case or 

perhaps, sooner. 

 

PO at 61.  This mild admonishment barely constitutes a slap on the wrist to PGL.  The 

People urge the Commission to take the corrective action presented in Staff’s testimony 

to right the ship and ensure the continued safe, reliable, and cost-effective delivery of 

utility service to ratepayers and ensure that PGL is prudently conducting the AMRP. 

The Proposed Order also dramatically understates PGL’s inability to commit to 

the timely or cost-effective completion of this important project.  As noted in the AG’s 

Initial Brief, PGL’s commitment issues related to AMRP were squarely at issue in the 09-

0167 rate case.  AG IB at 24.  Now, here we go again, facing the same problem in this 

docket.  The Proposed Order, however, disregards the critical testimony of Staff witness 

Buxton, who characterized the Company’s plan as “a discussion of how Peoples intended 

to create a plan” rather than a detailed outline of a plan to allocate resources and begin 

construction.  ICC Staff Ex. 20.0 at 19.  The People urge the Commission to stop kicking 

the can down the road and address these important issues through an investigation.   
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Next, as highlighted in the AG’s Initial Brief, PGL admits that it is spending more 

while doing less.  AG IB at 21.  The Proposed Order contains little, if any, formative 

discussion about the cost overruns and construction difficulties raised by the AG, Staff, 

and CUB-City.  Rather, the Proposed Order seemingly slaps PGL on the wrist and 

ignores some of the most salient and important sections of the testimony presented by 

Commission Staff, including construction delays and scheduling problems, over-

spending, increased budgets, and various difficulties obtaining materials and permits.  

Staff Ex. 20.0 at 23-25; Staff Ex. 20.1.  As noted in the People’s Initial Brief, the 

Company asks the Commission and ratepayers to trust them and not sweat the details of a 

project that spans decades and will cost ratepayers hundreds and hundreds of millions of 

dollars. AG IB at 24.  This Proposed Order is doing just that: trusting PGL that it will 

straighten out the myriad challenges facing this project without being held accountable.  

The Proposed Order brushes off the seriousness of the difficulties facing PGL and its 

AMRP, particularly when it employs weak findings such as “The limited progress made on the 

Program has come at a cost much higher than Peoples' projected.”  PO at 61. Again, PGL itself 

admitted that the Company was spending more and delivering less.  These are not minor cost 

overruns – the budget increased upwards of $18 million in one year.  The Company’s response to 

these cost overruns and its only method of stopping the hemorrhaging expenses was to stop 

performing necessary work and delay the AMRP into further years.  See AG IB at 20.  The 

continually escalating costs and slowed pace of this “accelerated” project should be a grave 

concern to the Commission and the People urge the Commission to heed the recommendations of 

its Staff. 

Next, the People except to the finding that: 
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The Commission, however, shares the concerns expressed by CUB-City that an 

investigation could impede the progress of this Program even more.   

PO at 61.  From the outset, the Proposed Order misrepresents CUB-City’s position on the 

proposed Commission oversight.  In fact, CUB-City argued in favor of Commission oversight 

and noted that the Utilities had not demonstrated that an investigation would impede progress, 

stating that:  

If a higher level of Commission oversight were likely to impede AMRP 

completion, CUB-City could not support the Staff recommendation.  However, 

CUB-City argues PGL’s evidence of an alleged adverse effect of a Commission 

investigation has not been persuasive. 

 

CUB-City IB at 23. (Emphasis added.)  Setting aside this glaring misrepresentation, the People 

fundamentally disagree with the short-sighted view.  In the short-term, an investigation has the 

potential to temporarily slow down AMRP.  However, if the investigation uncovers 

inefficiencies that can be corrected at an early stage, the long term implications are highly 

beneficial.  As Mr. Buxton testified, “There is no reliable evidence before the Commission to 

allow it to determine how long Peoples will take to complete its AMRP or what the completed 

AMRP will cost.”  ICC Staff Ex. 20.0 at 25.  Given the strong concerns that Staff has for the 

prudent implementation of the Company’s AMRP and the concerns raised by the People in its 

Initial Brief, the People urge the Commission to investigate the Company’s AMRP to determine 

whether the project has been or will be prudently undertaken and whether it is reasonable in cost.   

Exception No. 1 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 61 should be modified as follows: 

Consistent with the final order in Docket No. 09-0167, this Commission 

remains concerned about and committed to ensuring the completion of the 

Accelerated Main Replacement Program.  People’s has failed to make satisfactory 

progress on its AMRP all the while spending millions of dollars more than it had 
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projected.    The record indicates that this 20 year program is making some 

progress but not as much as Peoples' projected. The record also suggests clearly 

indicates that there are reasons to question Peoples’ ability to complete the project 

in a timely and cost effective manner.  The limited progress made on the Program 

has come at a cost much higher than Peoples' projected.  The Commission, 

however, shares the concerns expressed by CUB-City that an investigation could 

impede the progress of this Program even more. Peoples has an obligation to 

provide a safe and reliable natural gas service to its customers. Part of its 

obligation is to keep this vital Program moving forward without delays or 

excuses.  Because the Company has failed to meet this obligation, the 

Commission is exercising its authority under section 8-102 of the Act to conduct a 

necessary audit to ensure that Peoples is conducting its AMRP in the most 

reasonable, prudent, and efficient manner possible.    Peoples need to work with 

the other entities to ensure that a detailed plan, including discussions, meetings 

and all aspects of this project are laid out in detail. The Company also needs to do 

a better job of tracking the progress of this major project. This Commission 

expects that the information, both its Program Plan and its tracking of progress, 

will be presented in a clear and concise manner.  The Commission believes this is 

the least it can expect at a time when the Company is asking for continued support 

for this Program.  If Peoples' is unable to improve its planning and progress 

tracking, the Commission will have no choice but to  revisit Staff’s 

recommendation for an investigation of this Program either when the Utilities file 

their next rate case or perhaps, sooner. 

 

B. Exception No. 2: Construction Work in Progress – AMRP 

The first of several shortcomings with the Proposed Order’s conclusions on AMRP – 

CWIP is that it misstates the People’s proposed adjustment.  The People do not propose, as noted 

in the Proposed Order, “an adjustment to the AMRP plant in CWIP in the amount of 

$4,639,000.”  PO at 65.  In fact, the People propose a reduction to plant in service included in the 

test year rate base of $51,476,000 because the Company has not met its burden of demonstrating 

that the vast majority of this plant will be used and useful in providing service in 2013, the test 

year in this case.  Therefore, the $4,639,000 figure represents the CWIP remaining in rate base 

after the AG’s proposed adjustment, not the amount of the adjustment. 

Without further analysis, the Proposed Order concludes that:  
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As long as there is a preponderance of evidence that the projects that are being 

funded by CWIP will be placed in service within 12 months from June of 2013, 

inclusion in rate base of CWIP-funded projects is proper. 

 

PO at 65.  In fact, there is no evidence in the record, let alone a preponderance of it, that the 

AMRP projects included in rate base by PGL will be in service within 12 months from June of 

2013.  As demonstrated in the People’s Initial Brief, PGL projected substantially all of its 

spending on AMRP in 2013 to be in service by the end of the year.  AG IB at 27.  There was 

never any explicit request to include 2013 AMRP CWIP in rate base on the grounds that it would 

all be in service by June of 2014.  On brief, the Companies claimed that “In any event, these 

CWIP investments will be providing service and be used and useful in 2013,” NS/PGL IB at 38.  

However, the Company’s position represents a gross distortion of the record.  The testimony 

cited by the Companies acknowledged that “For the new construction projects to be awarded in 

2013, the detailed schedule has not yet been developed.”  NS/PGL Ex. 49.0 Corr. at 31.   

Obviously, if a detailed schedule has not yet been developed, there can be no evidence that the 

disputed AMRP will be in service by June 2014. 

The contradictory nature of this conclusion is evidenced by statements elsewhere in the 

Proposed Order.  On page 61, the Proposed Order notes, with regard to the AMRP, that “The 

record also suggests there are reasons to question Peoples’ ability to complete the project in a 

timely and cost effective manner” and that “The Company also needs to do a better job of 

tracking the progress of this major project.”  PO at 61.  Finally, the Proposed Order itself cites to 

no evidence that all of the 2013 AMRP spending will be placed into service by June 2014.  

Given these contradictions, the lack of a detailed schedule of the 2013 projects, it is clear that 

record evidence – and even the earlier sections of the Proposed Order – do not support the 

Proposed Order’s conclusions.   
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In addition, as the Proposed Order notes, the Commission may have the authority to 

include in the rate base an amount for CWIP which is scheduled to be placed in service within 12 

months of the date of the rate determination.  PO at 65.  It bears repeating that the Utilities are 

seeking the inclusion of $56 million of AMRP-related CWIP in rate base – an unprecedented 

amount.  The Utilities have presented no reasons why the Commission should include an amount 

of such magnitude in rate base, and the Proposed Order cites no reasons why it would be 

appropriate to include this amount of CWIP in the test year rate base.  In other words, while the 

Commission may have the legal authority to include CWIP in rate base, there is no evidence that 

they should include this level of CWIP in rate base, even assuming that it had been established 

that the CWIP will actually be in service by June 2014. 

Exception No. 2 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 65 should be modified as follows: 

The AG is proposing an adjustment to the AMRP plant in CWIP in the 

amount of $51,476,000 because it will not be used and useful in providing service 

in 2013, the test year in this case, leaving $4,639,000 in rate base.  because some 

of it will not be used and useful in the test year. Section 9-214 of the Act provides 

in pertinent part states, that  

Notwithstanding the provisions of paragraphs (b) and (d) of this Section, 

the Commission may include in the rate base of a public utility an 

amount for CWIP for a public utility’s investment which is scheduled to 

be placed in service within 12 months of the date of the rate 

determination. . . . (220 ILCS 5/9-214(e)). 

 

While the Commission has the authority to include the Company’s 

requested amount of CWIP in rate base, As long as there is not a preponderance 

of evidence that the projects that are being funded by CWIP will be placed in 

service within 12 months from June of 2013.  Therefore, inclusion in rate base of 

these CWIP-funded projects is not proper. and Tthe Commission therefore 

disagrees agrees with the AG’s argument that AMRP-related CWIP should not be 

included in rate base.  The Commission finds that the record does not support the 

Company’s argument indicates that CWIP will be based in service in 2013 or 

within 12 months of the date of the rate determination.  Therefore, the 



11 

 

Commission declines to adopts the adjustments to CWIP as recommended by the 

AG. 

 

C. Exception No. 3:  Cash Working Capital-Pass-Through Taxes 

As noted in the AG Initial Brief, pass-through taxes are not a liability of the Companies 

that must be paid before taxable revenues have been collected from customers.  The Illinois laws 

and regulations that provide for the collection and payment of pass-through taxes by the 

Companies indicate that such taxes are payable based upon the amounts of collected revenues
1
.  

AG Ex. 1.0 at 53-54.   

The Commission Staff, the AG and CUB/City all agreed that the Commission should not 

apply the calculated revenue lag
2
 for pass-through taxes in the Companies’ Cash Working 

Capital (“CWC”) calculation.  Faced with this opposition, the Companies offered a proposal in 

their surrebuttal testimony that the Company called an “alternative approach” that would use 

zero lag days for pass-through taxes, as proposed by the AG, CUB-City and Staff, but also 

shorten the payment lead value in the NS-PGL lead/lag by an offsetting amount.  NS-PGL Ex. 

43.0 at 23, ll. 520-524.  Staff accepted this proposal on cross examination.  Tr. at 151-152.  

Staff’s Brief, however, offered no explanation for this about-face on the issue.  Staff IB at 30-31.   

The Proposed Order likewise adopted it as a kind of compromise, without any discussion 

of the issues raised by the AG in their Reply Brief that highlighted the defects of this alternative 

proposal.  The Commission should reject this proposal because it provides an unjustified infusion 

of cash working capital that mirrors the Companies’ original proposal that was specifically 

                                                 
1
 For example, the Illinois Gas Use Tax provided for at 35 ILCS 173/5-15 states that, “The tax collected by any 

delivering supplier shall constitute a debt owed by that person to this State.”  Similarly, the Municipal Utility Tax 

provided for at 65 ILCS 5/8-11-2 is a tax on “Gross Receipts” which is defined as, “…the consideration received for 

distributing, supplying, furnishing or selling gas for use or consumption and not for resale.”  The Chicago Gas Use  

Tax at Chapter 3-41-050(6) of the Municipal Code of Chicago provides for Collection of Tax noting that, “The 

public utility shall not be liable to the city for any tax not actually collected from a retail purchaser.”   
2
 Lag times are associated with the collection of revenues owed to the Companies (that is, the collection of cash 

from customers’ lags behind the Companies’ cash outlays for the provision of service).  Staff Ex. 2.0 at 13. 
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rejected by all parties to this proceeding.  In fact, NS-PGL witness Hengtgen admitted during 

cross examination that the dollar impact to ratepayers is the same as that originally proposed by 

the Companies in their Direct case.  Tr. at 564-565.  This is no compromise, as assumed in the 

Proposed Order; rather it is a capitulation to the full CWC impact of the Companies’ original 

position, as explained herein. 

The Utilities’ "alternative approach," which instead shortens the pass through tax 

payment leads in the lead/lag study is the equivalent of an accounting bait and switch.  On the 

surface, it appears to be compliant with past ICC orders by assigning a zero revenue lag to pass 

through taxes.  However, the Proposed Order fails to recognize that the proposal alters the 

payment leads in the lead/lag study to effectively provide the utilities the same unjustified dollar 

result they sought in their Direct testimony when they sought the recording of a revenue lag.   

First, this proposed “alternative” is unreasonable and unsupported.  Mr. Hengtgen’s 

surrebuttal exhibits reveal that he simply subtracted the original 49.59 day revenue lag from the 

lead days (subtracting 49.59 days from each) to get the same result advocated by the Companies 

in their Direct testimony.  See NS-PGL 43.8 N/P.  Mr. Hengtgen has created an artificially 

shortened pass-through tax payment lead calculation to essentially claw back the same CWC 

result as assigning a revenue lag to these cash flows with his originally sponsored, longer 

payment lead day values.  The Commission should not fall for this subterfuge, while abandoning 

the Commission’s prior findings on whether the payment of pass-through taxes after collection 

by the utility and in accordance with the written payments terms (in this case, negotiated with the 

City of Chicago) require an infusion of CWC.  Tr. at 563-564; AG Cross Ex. 18.  If PGL has 

now decided to capitulate with respect to its indefensible position regarding revenue lag 

assignment to pass through taxes, it should not be allowed to manipulate its own calculated 
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payment lags to achieve the same CWC result by virtue of netting inappropriate revenue lags 

against its own calculated expense leads.  Moreover, no such alternative was proposed or 

adopted in Peoples 2011 rate case or in recent ComEd or Ameren rate orders, which like NS and 

PGL, pay pass-through taxes according to statutorily and regulatory defined timelines.   

As noted in the AG Initial Brief, the CWC adjustment proposed by Mr. Brosch should be 

made again in this docket because the Companies collect additional charges for pass-through 

taxes through a rider tariff and are not responsible for remittance of such taxes until after they 

collect taxable revenues from ratepayers.  See AG IB at 30-37.  To reflect the fact that Pass-

Through Taxes are not a liability that requires CWC, Mr. Brosch modified his Schedule B-5 to 

effect proper treatment of pass-through taxes by assigning a zero revenue lag day value to the 

cash inflows that are associated with the Companies’ collection of pass-through taxes at line 2 of 

Schedule B-5 in both AG Exhibit 4.3 and AG Exhibit 4.4.  Mr. Brosch’s well-supported 

adjustment should be adopted by the Commission, rather than the Company’s eleventh-hour 

“alternative” that simply amounts to a claw-back of its original revenue lag assignment through 

manipulative shortening of the related tax payment leads.      Staff’s acceptance of this 

“alternative methodology” amounts to a (presumably) unintended capitulation on the point that is 

unexplained.  The Final Order in this Docket should reject this shell game accounting 

“alternative.” 

To reflect the fact that Pass-Through Taxes are not a liability that requires CWC, Mr. 

Brosch modified his Schedule B-5 to effect proper treatment of pass-through taxes by assigning a 

zero revenue lag day value to the cash inflows that are associated with the Companies’ collection 

of pass-through taxes at line 2 of Schedule B-5 in both AG Exhibit 4.3 and AG Exhibit 4.4.  Mr. 

Brosch’s well-supported adjustment should be adopted by the Commission, rather than the 
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Company’s eleventh-hour “alternative” that simply amounts to a claw-back of its original 

revenue lag assignment through manipulation of the related tax payment leads.   

Exception No. 3 Proposed Language 

For the reasons stated above, the Commission should modify the Proposed Order as 

follows:  First, the Summary of the AG position should be modified to add the following 

discussion from the AG Reply Brief at the bottom of page 74: 

The Companies also argue that if the Commission 

continues to believe that lag days for pass through taxes and EAC 

should be set to zero, in the alternative, it should adopt the 

Utilities’ proposal to net the revenue lag days for pass through 

taxes against the expense lead days for such taxes and charges. 

NS/PGL IB at 43, 49.  Staff agrees with this alternative. NS-PGL 

Cross Ex. 1.  Staff’s Brief offers no explanation for this about-face 

on the issue.  Staff IB at 30-31.   The Commission, however, 

should reject this proposal.   

First, this proposed “alternative” is unreasonable and 

completely inconsistent with the record evidence in this matter.  

The effect of the proposed alternative would be to essentially claw 

back the same CWC result as assigning a revenue, but in a 

different manner, while abandoning the Commission’s prior 

findings on whether the payment of pass-through taxes after 

collection by the utility and in accordance with the written 

payments terms (in this case, negotiated with the City of Chicago) 

require an infusion of CWC.  Tr. at 563-564. Mr. Hengtgen 

admitted during cross examination that the dollar impact to 

ratepayers is the same.  Tr. at 564-565; AG Cross Ex. 18.  If PGL 

has now decided to capitulate with respect to its indefensible 

position regarding revenue lag assignment to pass through taxes, it 

should not be allowed to manipulate its own calculated payment 

lags to achieve the same CWC result by virtue of netting 

inappropriate revenue lags against its own calculated expense 

leads.  Moreover, no such alternative was proposed or adopted in 

Peoples 2011 rate case or in recent ComEd or Ameren rate orders, 

which like NS and PGL, pay pass-through taxes according to 

statutorily and regulatory defined timelines.   

As noted in the AG Initial Brief, the CWC adjustment 

proposed by Mr. Brosch should be made again in this docket 

because the Companies collect additional charges for pass-through 

taxes through a rider tariff and are not responsible for remittance of 

such taxes until after they collect taxable revenues from ratepayers.  
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See AG IB at 30-37.  To reflect the fact that Pass-Through Taxes 

are not a liability that requires CWC, Mr. Brosch modified his 

Schedule B-5 to effect proper treatment of pass-through taxes by 

assigning a zero revenue lag day value to the cash  inflows that are 

associated with the Companies’ collection of pass-through taxes at 

line 2 of Schedule B-5 in both AG Exhibit 4.3 and AG Exhibit 4.4.  

Mr. Brosch’s well-supported adjustment should be adopted by the 

Commission, rather than the Company’s eleventh-hour 

“alternative” that simply amounts to a claw-back of its original 

revenue lag assignment through manipulation of the related tax 

payment leads.      

 

In addition, the “Commission Analysis and Conclusion” should be stricken and modified 

as follows: 

 

Commission Analysis and Conclusion 

 

The Commission concludes that the revenue lag for pass-

through taxes and EACs, except for the ICC Gas Revenue Tax, 

should be zero in the Utilities’ lead-lag study.  However, we find 

that the alternative approach proposed by the Utilities to reduce the 

expense leads as shown on NS-PGL Cross Exhibit 1 is appropriate.  

This approach strikes the right balance as it reflects customer 

financing of these amounts and as such customers are benefitting 

through lower rate base.  Staff and the Interveners also do not 

object to this approach. 

Pass-through taxes are not a liability of the Companies that 

must be paid before taxable revenues have been collected from 

customers.  The Illinois laws and regulations that provide for the 

collection and payment of pass-through taxes by the Companies 

indicate that such taxes are payable based upon the amounts of 

collected revenues.  AG Ex. 1.0 at 53-54.  Rejection of 

incorporation of a revenue lag, as the Companies proposed, is 

consistent with our Final Orders in previous Commonwealth 

Edison Company, Ameren and PGL/NS rate cases.  The 

Commission Staff, the AG and CUB/City all agreed that the 

Commission should not calculate and apply a revenue lag for pass-

through taxes in the Companies’ Cash Working Capital (“CWC”) 

calculation.   

Faced with this opposition, the Companies offered a 

proposal in their surrebuttal testimony that the Company called an 
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“alternative approach” that would apply zero lag days for pass-

through taxes collections, as proposed by the AG, CUB-City and 

Staff, but also shortens the payment lead value in the NS-PGL 

lead/lag .  NS-PGL Ex. 43.0 at 23, ll. 520-524.  Staff accepted this 

proposal on cross examination.  Tr. at 151-152.  Staff’s Brief, 

however, offered no explanation for this about-face on the issue.  

Staff IB at 30-31. 

First, this proposed “alternative” is unreasonable and 

completely inconsistent with the record evidence in this matter.  

The effect of the proposed alternative would be to essentially claw 

back the same CWC result as assigning a revenue lag to pass-

through tax collections, but in a different manner, while 

abandoning the Commission’s prior findings on whether the 

payment of pass-through taxes after collection by the utility and in 

accordance with the written payments terms (in this case, 

negotiated with the City of Chicago) require an infusion of CWC.  

Tr. at 563-564. Mr. Hengtgen admitted during cross examination 

that the dollar impact to ratepayers is the same.  Tr. at 564-565; 

AG Cross Ex. 18.  Moreover, no such alternative was proposed or 

adopted in Peoples 2011 rate case or in recent ComEd or Ameren 

rate orders, which like NS and PGL, pay pass-through taxes 

according to statutorily and regulatory defined timelines.   

As noted in the AG Initial Brief, the CWC adjustment 

proposed by Mr. Brosch should be made again in this docket 

because the Companies collect additional charges for pass-through 

taxes through a rider tariff and are not responsible for remittance of 

such taxes until after they collect taxable revenues from ratepayers.  

See AG IB at 30-37.  To reflect the fact that Pass-Through Taxes 

are not a liability that requires CWC, the Commission adopts Mr. 

Brosch’s well-supported adjustment, rather than the Company’s 

eleventh-hour “alternative” that simply amounts to a claw-back of 

its original revenue lag assignment through manipulation of the 

related tax payment leads.  That adjustment is shown in Mr. 

Brosch’s  Schedule B-5 in both AG Exhibit 4.3 and AG Exhibit 

4.4.        

 

D. Exception No. 4:  Net Operating Losses  

Both the Summary of Position and Commission Conclusion sections of the Proposed 

Order on whether the Companies should be permitted to recognize in the calculation of the 

Companies’ rate bases an unexplained 2012 Net Operating Loss (“NOL”), presented for the first 

time in their Surrebuttal testimony, are contradictory and, as a result, incorrect and inconsistent.  
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Contrary to the summary of Staff’s position included in the Proposed Order, Staff agreed 

in its Reply Brief with the AG and CUB/City that the 2012 NOL that the Companies requested in 

Surrebuttal testimony be included in the cacluation of their respective rate bases should be 

rejected.  In fact, on this issue, the People, CUB/City and the Commission Staff all agreed that 

the Companies’ proposal, first provided in their surrebuttal testimony, to recognize a substantial 

NOL for 2012 that significantly increases the Companies’ rate base in the Companies’ revenue 

requirements should be rejected.  See AG Reply Brief at 26-29; CUB/City Brief at 27-30; Staff 

Reply Brief at 35.   

The adjustment to the 2012 rate base to reflect these losses are, quite literally,unexplained 

by the Companies’ witnesses.   Here is the extent of the testimony provided to support the 

adjustment:  “In addition, based up on the status of year-end closing, the consolidated group is 

also in an NOL position.” NS-PGL Ex. 46.0 at 36.  No further detail is provided. 

Nevertheless, the Proposed Order adopts the proposed inclusion of the 2012 NOLs – a 

conclusion that fails to hold the Companies to any kind of burden of proof as prescribed under 

Section 9-201 of the Act.  Proposed Order at 99-100.  The dollar impact of this conclusion is 

significant.  According to NS-PGL Ex. 43.5P, inclusion of the 2012 NOL increases the PGL test 

year rate base by $38.597 million.  For North Shore, inclusion of the 2012 NOL increases the NS 

average test year rate base by $2.123 million. NS-PGL Ex. 43.5N. 

The Proposed Order’s conclusion is faulty and should be rejected by the Commission for 

several reasons.  First, the rationale is internally inconsistent.  On the one hand, the ALJs 

correctly point out that, “In its reply brief, Staff agreed with the AG that the 2012 NOL should be 

removed from the revenue requirements. While Staff and the Companies agree on the effect, Staff 

does not agree that the 2012 NOL should be included.”  PO at 100.  But in the very next 
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sentences, the Proposed Order states, “This methodology to reflect the impact of the revenue 

increase on the NOL and final revenue requirements is not contested between Staff and the 

Companies.”  PO at 100.  As the previous sentences highlight, however, Staff does object to any 

recognition to the unexplained 2012 NOL amounts.   

The PO further finds that:  “It would have been improper at either the direct stage or 

rebuttal stage to include the NOL as CUB-City argues.  Therefore, the Commission finds that the 

2012 and 2013 NOLs are appropriate and should both be reflected in rate base.”  PO at 99-100.  

This is a textbook example of a non-sequitur.  The question must be asked:  How does the fact 

that it would have been improper at either the direct stage or rebuttal stage to include the NOL in 

rate base alone justify the inclusion of the NOL rate base at the time of surrebuttal?  The 

Proposed Order fails to address the complete lack of any evidence supporting the quantification 

of the 2012 NOL or the lack of any explanation of exactly what changed at the time of 

surrebuttal that suddenly brought the NOL into existence, as specifically highlighted in the AG 

Initial and Reply briefs. 

In addition, the rationale supplied for the conclusion in the Proposed Order is muddled.  

The Proposed Order accepts the Companies’ claim that “two new facts occurred in January 

2013” (1) the American Taxpayer Relief Act of 2012 was enacted in January 2013; and (2) end 

of year 2012 books closed.”   PO at 100.  But these “two new facts” explain nothing. 

What is at issue here is the 2012 NOL that mysteriously appeared for the first time in the 

Companies’ surrebuttal.  Obviously, there is no way that the enactment of the American 

Taxpayer Relief Act of 2012 in January 2013 could have created an NOL in 2012 (as was 

explained in the AG Initial Brief), and the Proposed Order offers no explanation of the relevance 

of the 2013 American Taxpayer Relief Act to the 2012 NOL claimed by the Company.  The 
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Proposed Order utterly fails to address how this event created an NOL where none had existed 

previously, and why the Companies should not be held to their requisite burden of proof.   

As noted in the AG Reply Brief, even if a 2012 NOL did come as a surprise to the 

Companies in the Surrebuttal phase of the case (which is unlikely), PGL and NS utterly failed to 

explain or describe how this event created an NOL where none had existed previously, other than 

to offer the circular explanation that “The closing of the books for 2012 resulted in the 

consolidated group being in a NOL position for 2012.”  NS/PGL IB at 57.  What changed?  The 

Commission is never told.  To the extent that the Companies reference “the consolidated group” 

– presumably the affiliate companies – some sort of evidentiary presentation was required to 

explain the alleged NOL.  NS/PGL IB at 56.  Whatever the circumstance that created the alleged 

NOL, the Companies are asking the Commission to accept on faith that it caused an NOL.  This 

hardly satisfies the Utilities’ burden of proof under Section 9-201 of the Act, and hardly 

constitutes the kind of substantial evidence that appellate courts look for when reviewing a 

Commission decision.    

The PO concludes that “The Commission must weigh all facts in evidence and it finds 

that it is proper to include both 2012 and 2013 NOLs in rate base.”  However, the PO cites no 

facts in evidence that support the inclusion of the 2012 NOL in rate base.  In fact, it would be 

impossible to cite any facts because no such facts in evidence exist.  The Commission should 

reject the Proposed Order’s acceptance of the unexplained 2012 NOL (the 2013 NOL is not at 

issue) remove these proposed rate base adjustments from the final revenue requirements 

established in this case.  

Exception No. 4 Proposed Language: 
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For the reasons stated above, the Commission should modify the Commission Analysis 

and Conclusion that appears at pages 99-100 of the Proposed Order as follows: 

Commission Analysis and Conclusion 

 

The Commission finds that the Utilities appropriately set 

forth its assumptions when it filed their direct case.  The Utilities 

clearly indicated that based on forecasts at the time, while Peoples 

Gas or North Shore may individually be generating losses, the 

consolidated group was able to absorb such losses.  The 

Commission also finds that through discovery and at its next 

opportunity to file testimony, the Utilities again updated the status 

of the NOLs, indicating again that it was forecasting that the 

consolidated group would be able to absorb the individual NOLs of 

Peoples Gas and North Shore.  It would have been improper at 

either the direct stage or rebuttal stage to include the NOL as CUB-

City argues.  Therefore, the Commission finds that the 2012 and 

2013 NOLs are appropriate and should both be reflected in rate 

base.   

 The Commission further observes that two new 

facts occurred in January 2013: the Utilities closed their books 

making actual 2012 data available and (2) the American Taxpayer 

Relief Act of 2012 was enacted.  Staff utilized some actual 2012 

data when it updated its adjustment to North Shore’s forecasted 

plant additions, further decreasing North Shore’s rate base.  All 

parties agree that the effects of the American Taxpayer Relief Act 

of 2012 was enacted, which extended bonus depreciation to 2013, 

be reflected in rate base.  This also has the effect of reducing the 

Utilities’ rate base.  However, AG, and CUB-City argue against 

2012 NOL, which is also new information only available in 

January 2013, which has a positive effect on rate base.    In its 

reply brief, Staff agreed with the AG that the 2012 NOL should be 

removed from the revenue requirements. While Staff and the 

Companies agree on the effect, Staff does not agree that the 2012 

NOL should be included. This methodology to reflect the impact 

of the revenue increase on the NOL and final revenue requirements 

is not contested between Staff and the Companies. The 

Commission must weigh all facts in evidence and it finds that it is 

proper to include both 2012 and 2013 NOLs in rate base. 

Therefore, the derivative NOL adjustments will be reflected 

in the final operating statement and rate base schedules for the 

Companies based on the amount of revenue increase that is 

ultimately approved in this proceeding.   
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As support for their request to recognize the proposed 2012 

NOLs, the Companies claim, “when surrebuttal testimony was 

filed, two major events occurred: (1) the American Taxpayer 

Relief Act of 2012 was enacted in January 2013; and (2) end of 

year 2012 books closed.”  NS/PGL Brief at 56.  The explanation 

offered by the Company for the 2012 NOL, however, explains 

nothing.  What is at issue here is the unexplained 2012 NOL that 

appeared for the first time in the Companies’ surrebuttal.  

Obviously, there is no way that the enactment of the American 

Taxpayer Relief Act of 2013 in January 2013 could have created 

an NOL in 2012 (as was explained in the AG Initial Brief).  Even 

if the proposed 2012 NOL came as a surprise to NS and PGL, the 

Companies utterly failed to explain or describe how this event 

created an NOL where none had existed previously, other than to 

offer the circular explanation that “The closing of the books for 

2012 resulted in the consolidated group being in a NOL position 

for 2012.”  NS/PGL IB at 57.  What changed?  The Commission is 

never told.   

To the extent that the Companies reference “the 

consolidated group” – presumably the affiliate companies – some 

sort of evidentiary presentation was required to explain the alleged 

NOL.  NS/PGL IB at 56.  Whatever the circumstance that created 

the alleged NOL, the Companies are asking the Commission to 

accept on faith that it caused an NOL.  This hardly satisfies the 

Utilities’ burden of proof under Section 9-201 of the Act, and 

hardly constitutes the kind of substantial evidence that appellate 

courts look for when reviewing a Commission decision.    

The Companies go on to claim that “failure to reflect a known 

2012 or 2013 NOL in this proceeding may cause a violation of the 

normalization rules.”  NS/PGL IB at 57.  Assuming for the sake of 

argument that what the Company claims is true (and we don’t 

know that it is, because in fact there is no precedent for such a 

finding of a violation of the normalization rules), this statement is 

again, unexplained, and in fact irrelevant to the issue at hand.  The 

point is that there is not a known or substantiated 2012 NOL.  

There is only a number that appeared for the first time in the 

Companies’ surrebuttal testimony with no explanation, with no 

documentation, and with no supporting workpapers.   The 

Companies have provided no substantive evidence of a 2012 NOL.  

Staff, in its Reply Brief, agrees with the  AG and CUB/City that 

the 2012 amounts should be removed from the revenue 

requirement calculations.  For all of these reasons, the Commission 

rejects the Companies’ proposed inclusion of alleged 2012 NOLs 

in the calculation of the final revenue requirements in these 

consolidated cases.  
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In addition, the Proposed Order failed to highlight the very important fact that the 

Commission Staff, in their Reply Brief, agreed with the AG that the 2012 NOL amount that the 

Companies proposed should be included in the calculation of the Companies’ revenue 

requirements should be rejected.  Accordingly, the following language should be added to the 

summary of Staff’s position at the bottom of page 92 of the Proposed Order: 

In their Reply Brief, the Staff changed its Initial Brief 

position and stated it concurred with the position articulated by the 

AG, and recommended that the Commission reject the 2012 NOLs 

being proposed by the Companies for inclusion in the PGL/NS 

revenue requirement figures.   

E. Exception No. 5:  Repairs Deduction Related to AMRP Projects 

The Proposed Order does not directly address the issues raised by the AG related to the 

AMRP – Repairs Deduction.  In addition, the Proposed Order’s scant analysis offers little in the 

way of support for its conclusion – particularly the finding that there is “substantial uncertainty” 

as to the deductibility of these repairs.  PO at 117.  As the AG demonstrated in the Initial Brief, 

PGL reversed its decision mid-way through this docket and decided not to take the repairs 

deduction for AMRP-related projects.  PGL attempts to rationalize this decision by asserting that 

this is a fiscally conservative decision.  However, aside from these bald assertions, the Company 

offers no additional rationale or evidence to support this decision.  AG IB at 54.  The bottom line 

is that PGL’s unsupported attempts at fiscal conservatism shift the burden of cost onto ratepayers 

– to the tune of an over $32 million increase in average test year rate base.  AG IB at 54.  The 

Proposed Order, unfortunately, accepts the Company’s position part and parcel and should be 

modified.   

As demonstrated in the AG’s Briefs, PGL has not justified its reversal of course on this 

issue.  In its attempts to justify this decision, PGL adds nothing new or novel to the record.  
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Therefore, little weight should be given to PGL’s argument that this abrupt about-face arose out 

of a change in circumstances.  AG IB at 54.  The Company points to the absence of a bright-line 

rule from the Internal Revenue Service (IRS) as one such change in circumstances to justify the 

flip-flop.  The People reiterate that the absence of a specific guidance or directive from the IRS 

specifically applicable to the gas industry does not amount to a change in circumstances that 

would support the Company’s change in position.  AG IB at 55.  The Company also claims that 

new interpretations of existing IRS guidance imposed new restrictions on what qualifies as a tax 

repair.  However, AG witness Effron interpreted this same guidance and determined that the new 

guidance merely delayed implementation of certain limitations of existing IRS guidance, it did 

not impose new restrictive guidelines as to what would qualify as a tax repair.  AG IB at 54; AG 

Ex. 5.0 at 5 (emphasis added).  Further supporting the AG’s position is the implausibility, given 

the magnitude and scope of AMRP, of the Company’s assertion that it conducted some eleventh-

hour review of the expenditures and the project.  AG IB at 54-55; AG Ex. 5.2 at 6.   

The record evidence in this docket does not support the findings of the Proposed Order.  

Although PGL claims to root its decision in some level of fiscal conservatism, the Company did 

not offer any additional, relevant evidence to somehow establish that the assumptions behind its 

decision to not take the repairs deductions were any more valid than the assumptions behind its 

original decision to take the repairs deductions.  AG IB at 54.  Similarly, PGL cites to nothing in 

the record that would demonstrate some fundamental change in the AMRP repairs or the 

associated AMRP expenditures that would necessitate this change in policy.  Id.  Finally, Mr. 

Effron noted that the Company’s position is neither the most common or preferred position in the 

utility industry.  AG IB at 55; AG Ex. 5.0 at 8.  Given the above, the Company’s reversal of 
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course is unsubstantiated.  Therefore, the Proposed Order should recognize the frailty of the 

Company’s position and adopt the AG’s proposed adjustment.   

Exception No. 5 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 117 should be modified as follows: 

The evidence demonstrates that even though the Utilities have elected the 

repairs deduction, there is still substantial uncertainty related to the repairs 

deduction.  Peoples Gas has not claimed the repairs deduction for AMRP-related 

projects on its 2011 tax return and does not currently expect to claim this 

deduction on its 2012 tax return to be filed in September 2013.  The IRS has not 

even issued guidance for gas utilities and there appears substantial doubt on how 

even the guidance issued to electric utilities is applied.  Therefore, we cannot 

conclude that Peoples Gas’ cautious behavior with the IRS, without more, is an 

act of imprudence.   

The record evidence does not support PGL’s claimed conservative 

approach to the repairs deduction as applied to the AMRP-related expenses.  The 

AG presented a reasonable adjustment that would reduce rate base by 

approximately $32 million.  Given the absence of strong justification by the 

Company to support the newly conservative approach on this issue, the 

Commission adopts the AG’s proposed adjustment. 

 

III.  OPERATING EXPENSES EXCEPTIONS  

A. Exception No. 6:  Incentive Compensation Expenses 

At page 130 of the Proposed Order, the ALJs reject the arguments of the AG and 

CUB/City and concludes that the Companies’ requested affiliate-wide Integrys Business Services 

non-executive incentive compensation plan costs should be fully included in the Companies’ 

final revenue requirements.  PO at 130.  The Proposed Order insists that the Companies satisfied 

their burden of demonstrating a nexus between the incentive compensation cost included in the 

test year forecast and specific, identifiable benefits to Peoples Gas and North Shore ratepayers.  

PO at 130.   
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In fact, the opposite is true.  In their Initial Brief, the Companies concede that they have 

failed to show any specifically forecasted cost reductions in the test year that can be linked to 

allegedly cost-effective incentive compensation arrangements payable in 2013 for the 50% of the 

Non-executive Annual Incentive Compensation Plan expense for which AG witness Brosch and 

CUB-City Smith propose Commission disallowance. Instead, the Companies rely on 

hypothetical cost savings to suggest that, but for the Incentive Compensation plan at issue, the 

test year revenue requirement would be millions of dollars higher.  NS/PGL IB at 79-81.   

These arguments should have been rejected in the Proposed Order.  First, as noted in the 

AG Initial Brief, the Commission has permitted the recovery of incentive compensation costs in 

rates only when it is demonstrated that such compensation operates to provide identifiable 

benefits to the utility’s customers.  This policy reflects the Commission’s reasoned approach to 

the incentive compensation issue, which was upheld by the Illinois Appellate Court in 

Commonwealth Edison Co. v. Illinois Commerce Comm’n., 398 Ill.App.3d 510, 924 N.E.2d 1065 

(2d Dist 2009), reh. den. April 6, 2010.  

In the instant case, the facts here are simple. First, the Companies cannot demonstrate any 

observable direct link between forecasted PGL and NSG test year adjusted O&M expenses (i.e., 

the utility customer benefit) and the amounts that drive payouts under the cost containment 

metric within the Companies’ Annual Non-executive Incentive plan as currently constructed 

because the targeted O&M expenses used to administer the plan consists of a combined “Utility 

and IBS FERC-based non-fuel O&M” amount from the consolidated budgets of all Integrys 

utility subsidiaries, along with IBS expenses.  This large pool of O&M expenses that drives 

incentive payouts is influenced by O&M performance of multiple Integrys businesses beyond the 

regulated utilities.  Accordingly, not only is the O&M parameter of the plan not tied to expenses 
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included in 2013 rate case forecasted O&M, the payouts under this plan are ultimately driven by 

a much larger universe of utility operations than just these two Illinois utilities.  See AG Initial 

Brief at 59-62. As such, the Companies have failed to demonstrate any kind of identifiable 

PGL/NS customer benefit associated with the O&M expense element of the plan that can be 

pointed to by NS and PGL for ultimate crediting to PGL and NSG ratepayers. 

Second, the Proposed Order seems to highlight historical cost savings achievements that 

it avers are attributable to the Plan at issue.  But contrary to this assertion, it is simply not good 

enough to argue that savings can be shown to have been achieved in 2011 that “may have” 

indirectly and hypothetically produced lower O&M budgeted in 2013, or that the Utilities met 

the Integrys budget goals, as NS/PGL witness Cleary suggested.  Incentive payments to 

employees in 2013 for which rate recovery is desired must be tied to incremental cost savings in 

2013, none of which are reflected in the Companies’ test year rate case forecasts.  AG Ex. 4.0 at 

31.   

Staff witness Ostrander’s support for the Companies’ failure to challenge these costs is 

likewise not persuasive.  See Staff IB at 48.  For its part, Staff merely references Mr. Ostrander’s 

contention that “the Companies’ rebuttal and surrebuttal testimonies document ratepayer benefits 

related to the NEICP’s O&M cost control metric.” Staff IB at 48.  Mr. Ostrander, however, like 

the Companies, does not identify with specificity, what the actual benefits are.  

Next, the Proposed Order’s rejection of the AG/CUB-City proposed adjustment is 

particularly troubling in light of its additional rejection of the AG-proposed Productivity 

adjustment.  The Proposed Order accepts the Utilities request to collect incentive compensation 

costs in every future year new rates will be in effect, so it is reasonable to demand that 

incremental new cost savings be demonstrated in each future year, including the test year.  



27 

 

At a minimum, the Companies should not be allowed to reflect in their annual revenue 

requirements an expense item associated with an Incentive Compensation plan that purports to 

reduce overall operational expenses annually and but then fail to provide the resulting annual 

productivity savings that the Companies’ claim will occur.  Under the scenario set up in the 

Proposed Order, ratepayers would be paying the additional expense associated with an Incentive 

Compensation Plan (despite the Companies failure to identify correlated, specific operational 

benefits for PGL and NS) while Integrys shareholders retain the benefit of the alleged 

incremental annual operational savings that will occur, due to the failure to adopt any kind of 

productivity adjustment in the forecasted test year.  While the People argued in their briefs that 

each of these proposed adjustments is supported by the evidentiary record, at least one must be 

adopted in the final order to reflect any kind of consistency in logic.  If incentive compensation 

rewards to management for efficient cost reduction efforts are chargeable to ratepayers, the 

productivity gains expected to result from those rewards must also be credited to ratepayers 

every year the incentives are deemed recoverable in rates. 

Finally, any reference to the Commission’s Order in the 2007 PGL/NS rate (Docket No. 

07-0241/0242) misses the mark because the utility incentive compensation plans approved in the 

2007 PGL/NS rate case order did not involve affiliate-wide incentive compensation like the 

Integrys affiliate-wide incentive compensation plan at issue in this case.  See ICC Docket No. 

07-0241, 07-242, Order of February 5, 2008 at 57-67.   

For these reasons, and the rationale supplied in the AG and Reply briefs, the Commission 

should remove 100% of the Non-executive Annual Incentive Compensation Plan expense from 

the test year revenue requirement.  Schedule C-5, appearing in AG Exhibits 4.1 and 4.2 for PGL 

and NSG, respectively, details this adjustment.   
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Exception No. 6 Proposed Language 

In accordance with the arguments presented above, the Commission should modify the 

Commission Analysis and Conclusion appearing at page 130 of the Proposed Order as follows: 

Commission Analysis and Conclusion 

The Commission finds that the expenses related to the 

Utilities’ O&M cost control metric which consist of 50% of the 

Utilities’ Non-Executive Plan’s costs are reasonable, prudent, and 

reasonably expected to benefit ratepayers.  Unlike in the Utilities’ 

last rate cases, the Utilities provided sufficient evidence in this 

proceeding to establish that the O&M cost control metric can 

reasonably be expected to provide benefits to ratepayers. The 

Commission has a long-standing policy of allowing incentive 

compensation costs when those costs benefit ratepayers. One of the 

goals that the Commission encourages public utilities to 

incentivize through such plans is the control and reduction of 

operating costs since, as the Commission concluded in the ComEd 

2005 and Peoples Gas 2007 decisions, this should have the effect, 

all else being equal, of lowering the costs to be recovered in future 

rate cases. The Utilities’ O&M cost control metric has now been in 

place since 2011 and it’s performance history clearly demonstrates 

that the metric has been effective in reducing or controlling costs 

which the Commission continues to believe is beneficial to 

ratepayers. Additionally, the recovery of these expenses is 

consistent with prior Commission treatment of costs associated 

with such metrics.  Accordingly, the proposal by the AG and CUB-

City to disallow this portion of the Utilities’ Non-Executive Plan is 

rejected. 

In their Initial Brief, the Companies concede that they have 

failed to show any specifically forecasted cost reductions in the test 

year that can be linked to allegedly cost-effective incentive 

compensation arrangements payable in 2013 for the 50% of the 

Non-executive Annual Incentive Compensation Plan expense for 

which AG witness Brosch and CUB-City Smith propose 

Commission disallowance. Instead, the Companies rely on 

hypothetical cost savings to suggest that, but for the Incentive 

Compensation plan at issue, the test year revenue requirement 

would be millions of dollars higher.  NS/PGL IB at 79-81.   

These arguments, however, are not persuasive. First, as 

noted in the AG Initial Brief, the Commission has permitted the 

recovery of incentive compensation costs in rates only when it is 

demonstrated that such compensation operates to provide 

identifiable benefits to the utility’s customers.  This policy reflects 



29 

 

the Commission’s reasoned approach to the incentive 

compensation issue, which was upheld by the Illinois Appellate 

Court in Commonwealth Edison Co. v. Illinois Commerce 

Comm’n., 398 Ill.App.3d 510, 924 N.E.2d 1065 (2d Dist 2009), 

reh. den. April 6, 2010.  

In the instant case, the Companies cannot demonstrate any 

observable direct link between forecasted PGL and NSG test year 

adjusted O&M expenses (i.e., the utility customer benefit) and the 

amounts that drive payouts under the Companies’ Annual 

Incentive plan as currently constructed because the targeted O&M 

expenses used to administer the plan consists of a combined 

“Utility and IBS FERC-based non-fuel O&M” amount from the 

consolidated budgets of all Integrys utility subsidiaries, along with 

IBS expenses.  This large pool of O&M expenses that drives 

incentive payouts is influenced by O&M performance of multiple 

Integrys businesses beyond the regulated utilities.  Accordingly, 

not only is the O&M parameter of the plan not tied to expenses 

included in 2013 rate case forecasted O&M, the payouts under this 

plan are ultimately driven by a much larger universe of utility 

operations than just these two Illinois utilities.  See AG Initial Brief 

at 59-62. As such, the Companies have failed to demonstrate any 

kind of identifiable PGL/NS customer benefit associated with the 

O&M expense element of the plan that can be pointed to by NS 

and PGL for ultimate crediting to PGL and NSG ratepayers. 

Contrary to the claims made by in the Companies’ Brief, it 

is simply not good enough to argue that savings can be shown to 

have been achieved in 2011 that “may have” indirectly and 

hypothetically produced lower O&M budgeted in 2013, or that the 

Utilities met the Integrys budget goals, as NS/PGL witness Cleary 

suggests.  Incentive payments to employees in 2013 for which rate 

recovery is desired must be tied to incremental cost savings in 

2013, none of which are reflected in the Companies’ rate case 

forecasts.  AG Ex. 4.0 at 31. 

The Companies also rely on the fact that Staff witness 

Ostrander did not challenge the Companies full recovery of these 

expenses, and labeled the AG/CUB/City proposed adjustments 

unnecessary.  NS/PGL IB at 79; See Staff IB at 48.  For its part, 

Staff merely references Mr. Ostrander’s contention that “the 

Companies’ rebuttal and surrebuttal testimonies document 

ratepayer benefits related to the NEICP’s O&M cost control 

metric.” Staff IB at 48.  Mr. Ostrander, however, like the 

Companies, does not identify with specificity, what the actual 

benefits are or where cost savings are embedded in test year 

expenses sufficient to justify ratepayer recovery of cost-control 

incentive compensation expenses.  
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For these reasons, and the rationale supplied in the AG 

Initial Brief, the Commission herby removes 50% of the Non-

executive Annual Incentive Compensation Plan expense from the 

test year revenue requirement.  Schedule C-5, appearing in AG 

Exhibits 4.1 and 4.2 for PGL and NSG, respectively, details this 

adjustment.   

 

B. Exception No. 7:   Vacancy Adjustment 

As demonstrated in the AG’s Initial and Reply Briefs in this docket, the Companies have 

not justified underlying assumptions in their labor forecasts.  The AG proposed a reasonable 

adjustment to account for inherent realities involving natural turnover and the amount of time it 

takes to restaff vacant positions.  The Proposed Order, however, with little justification, deems 

the Companies’ 2013 employee headcount projections “reasonable and supported by the 

evidence in the record.”  PO at 140.  Although the AG continues to question the unprecedented 

increases in staffing presented by PGL for the test year, the AG does not dispute that staffing 

levels will likely increase during the test year.  However, the Proposed Order rests its conclusion 

on a largely undisputed assumption that staff levels will increase, and, thereby, misses the point 

of the adjustments presented by the AG and CUB.  It is a known and measurable reality that 

turnover within the workforce and unavoidable delays in the process of filling positions creates a 

normal and ongoing level of vacancies in actual staffing levels.  AG IB at 67; AG Ex. 1.0 at 18.  

The People’s proposed adjustment is a conservative and necessary offset to the massive and 

largely unsupported increase in staffing and labor-related expense that is proposed for PGL in the 

test year.  If a normal level of employee vacancies is not injected into the Companies’ vastly 

increased staffing and labor and benefit expense forecasts, ratepayers will clearly be burdened 

with overstated expense estimates.  AG IB at 67.  The Proposed Order fails to acknowledge this 

reality and should be modified. 



31 

 

The record evidence does not support the Proposed Order’s conclusion that “The record 

demonstrates that the Utilities are making efforts to fill their budgeted and forecasted positions to 

meet their test year projections.”  PO at 140.  Generally speaking, most companies not in a 

period of staff reductions make an effort to hire and fill positions as expeditiously as possible.  

However, as explained in the People’s Initial and Reply Briefs, this does not automatically mean 

that full levels of employment can, or may, be maintained.  AG IB at 68.  Even with higher 

planned staffing some level of vacancies are inevitable due to normal turnover.  The Companies, 

however, do not dispute this truism – rather they merely state that “they can prepare to fill a 

position when an employee’s departure is known in advance.”  NS/PGL RB at 83.  The People 

point out that “preparing” to fill a position and actually filling a position are two separate 

realities.  The Companies implicitly acknowledge that there will be some gaps in time for 

replacement hiring, and that they do their best to reduce that gap.  This still, however, leaves a 

gap in time – a gap in time that is unacknowledged by the Proposed Order.  The People’s 

adjustment presents a reasonable and realistic projection to acknowledge those gaps in time and 

the Proposed Order should be modified.   

The People also disagree with the Proposed Order’s statements that “Many of the 

positions that Peoples Gas has forecasted have been filled, including most of the positions added 

in response to AMRP.”  PO at 140.  Many of the new positions are allowed, even after the 

AG/CUB adjustment.  The People do not dispute that staffing has increased or that an effort has 

been made to hire and fill positions.  Full employment, however, has not been achieved 

historically; and it is nearly impossible to sustain prospectively.  Despite these facts, outlined in 

greater detail in the People’s Briefs, the Commission seems to accept the unsustainable 

assumptions that NS/PGL built into their budgets.  As to the Proposed Order’s statements related 
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to the Companies’ training programs and schools (PO at 140-41), the People reiterate that PGL 

has failed to prove that “no vacancies” in 2013 is a reasonable and sustainable forecasting 

assumption.  Turnover is a natural phenomenon that will not be cured with one set of graduates.  

The Proposed Order does not reflect that reality. 

The Proposed Order’s findings that employee levels will be equivalent to the Companies’ 

forecasted employee levels are quite simply based on unreasonable assumptions for forecasting 

purposes.  PO at 140-41.  The record reflects that vacancies are a normally occurring challenge 

that should not be ignored in the preparing forecasts.  Ratepayers should not be made to overpay 

for salaries or benefits for occasionally vacant positions.  Therefore, the AG urges the 

Commission to adopt its reasonable adjustment to reflect the realities of turnover and 

replacement hiring.  

Exception No. 7 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 140-141 should be modified as follows: 

The Commission believes the Utilities’ projections of employee headcount 

for 2013 do not reflect a sustainable ability to maintain full employment.  

Although the Companies have made recent efforts to fill open positions, the 

historical reality is that maintaining a level of no vacancies is not sustainable.  

Employee turnover and the lag required to recruit, hire, and train replacement 

employees is a normally occurring challenge that should not be ignored in 

preparing labor forecasts.  The Utilities’ projections fail to account for this 

challenge, but the reasonable adjustment of the AG reflects this reality.  

Ratepayers should not be forced into a position of paying for open positions and 

overpaying for the salaries and benefits of vacant positions.  Therefore, the 

Commission adopts AG and CUB’s reasonable adjustment.   are reasonable and 

supported by the evidence in the record. The Utilities have justified their forecast, 

noting that the primary drivers of their increased headcount are their improved 

compliance with federal and state pipeline safety regulations and AMRP.  The 

record demonstrates that the Utilities are making efforts to fill their budgeted and 

forecasted positions to meet their test year projections.  Many of the positions that 

Peoples Gas has forecasted have been filled, including most of the positions 

added in response to AMRP. Moreover, as of November 24, 2012, North Shore 
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was two positions below its budgeted headcount and it was in the process of 

hiring for both of these positions. The Commission also notes that the Utilities 

have explained that Peoples Gas’ headcount for 2012 did not meet its budgeted 

level due to the unanticipated length of time it took to establish the school it 

partnered with the City Colleges of Chicago and the UWUA Power for America 

Training Trust Fund at the Dawson Technical Institute in Chicago to open to train 

future Peoples Gas workers. Peoples Gas has been hiring the graduates of this 

school since it was opened recently as full time employees allowing it to add 

utility workers to its workforce at a faster pace. It appears Peoples Gas’ headcount 

will equal its budgeted level with the addition of the graduates that it plans to hire 

from this school. Accordingly, the Commission finds that the Utilities’ employee 

levels will be equivalent to their forecasted employee levels and the Commission 

declines to adopt the AG’s and CUB-City’s proposed adjustment to the Utilities' 

payroll expenses for a vacancy factor. 

 

C.  Exception No. 8:  Legacy Sewer Lateral Cross Bore Program  

The conclusions of the Proposed Order as to the Cross Bore Program are unsupported by 

the record evidence and its analysis does not adequately explain the Commission’s position.  The 

AG acknowledges, as the Proposed Order suggests on page 146, that the Cross Bore program has 

the potential to be beneficial and similarly does not question the importance of providing safe 

and reliable service.  However, the People reiterate that the Companies have not demonstrated a 

level of commitment to this program and have failed to demonstrate that the expenditures related 

to the Cross Bore program must be allocated to this program.  AG IB at 72.  As explained in the 

AG Initial Brief, the Companies provided little explanation of the assumptions and support for 

this project’s expenses.  Id.  The Proposed Order adopts, without question, the Companies’ 

claims as to the work performed thus far on this project.  PO at 146.  The record evidence, on the 

other hand, tells a different story and does not support the Company’s claims of “investigations” 

or that the project would begin in the first quarter of 2013.  AG IB at 72, citing NS-PGL Ex. 44.0 

at 5.  The Companies have not demonstrated a commitment to incur the costs that will be borne 

by ratepayers.  As of February 2013, only one out of eight positions alleged by the Companies to 

be necessary to completing this project had been filled.  AG Ex. 4.0 at 50; AG Cross Ex. 12.  As 
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of the date of the evidentiary hearing in this docket, the Companies had not issued requests for 

bids.  Tr. at 375-6.  The Proposed Order makes a blanket acceptance of the Companies’ 

assertions whereas the record demonstrates otherwise. 

The People disagree with the Proposed Order’s findings that the Companies justified the 

expenses.  As noted above, the Companies did not seek prior bids or devise work plans.  

Therefore, the Companies created forecasts without the benefit of a bid or work plan in hand, 

demonstrating the speculative nature of the Companies’ proposed addition to O&M expenses.  

AG IB at 72; AG Cross Ex. 11.  In addition, the Company has not made a showing that resources 

from other activities could not be assigned to cross bores if necessary.  The Proposed Order does 

not address this potential reallocation of resources and should be adjusted. 

The Proposed Order concludes, without justification, that the Companies provided 

sufficient program planning.  PO at 146.  As explained in the Initial Brief, the Companies have 

not demonstrated a commitment to the project and have provided even less detail as to the work 

plans.  The People urge the Commission to require the Companies to provide more specific work 

plans that will provide greater detail as to the hiring of employees, contractual commitments to 

perform work, and detailed expenses for the project.  Until this level of detail can be provided, 

the Commission should reject the highly speculative $5.7 million (PGL) and $2.6 million (NS) 

additions to expenses.  Moreover, Staff presents a similar position, which is supported by CUB-

City, arguing that the Companies have not proven that the expenditures are prudent and 

reasonable.  As demonstrated in greater detail in the People’s Initial and Reply Briefs, the 

ratepayers of Illinois should not be on the hook for the expenses associated with such a 

speculative project with an unclear starting or ending date.  AG IB at 72-73.  Therefore, the 

Commission should adopt the People’s adjustment on Cross Bores. 
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Exception No. 8 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 146 should be modified as follows: 

The Commission believes the Cross Bore Program will be beneficial to the 

Utilities’ ratepayers and the record shows that the Utilities’ have taken 

appropriate measures when installing their pipes underground to prevent cross 

bores. The Commission agrees with the Utilities that given the size and 

complexity of the sewer system in the City of Chicago and the Utilities’ pipe 

system, it is inevitable that some cross bores would exist.  However, the Utilities 

have not justified the dedicated expenditures related to this project and have failed 

to demonstrate a satisfactory commitment to starting or completing this project in 

the test year.  In the event that the Utilities started the project in the test year, the 

Utilities have not shown that the expenditures or resources for this project could 

not be transferred from other activities.  The Utilities must provide more specific 

work plans that will provide greater detail into hiring of employees, contractual 

commitments to perform work, and detailed expenses for this project.  

Accordingly, the Commission adopts the proposal of Staff and the AG. The 

Utilities have explained that the program has been planned based on the Utilities’ 

experience from inspecting AMRP projects. They have been investigating cross 

bores as part of the AMRP projects and they have already had contractors out in 

the field as part of inspecting AMRP projects and the Utilities plan to make 

permanent assignments to the Cross Bore Program when it begins in 2013. 

Accordingly, the Commission finds that the Utilities have provided sufficient 

program planning and the costs should not be disallowed as proposed by Staff and 

the AG. 

 

D. Exception No. 9:  New Chicago Department of Transportation Regulations   

The Proposed Order’s findings as to the CDOT Regulations are unsupported, and at 

times, directly contradicted, by the record evidence.  The People take exception to the Proposed 

Order’s finding that “the Utilities’ proposed O&M expenses related to compliance with new 

CDOT regulations are reasonable, supported by the evidence, and should be adopted” and that 

the Companies “provided sufficient documentation” justifying the expenses.  PO at 150.  In fact, 

the record evidence highlights that the new compliance requirements, which have been in place 

since the middle of 2012, have not been resolved and the costs of compliance are still being 
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negotiated.  Correspondence in the record between the City and PGL clearly illustrated PGL’s 

lack of understanding as to the new regulations.  The Company admitted that “Peoples Gas is 

struggling with understanding certain changes and also needs time to make procedural changes 

to implement certain revisions.”  AG IB at 75; AG Ex. 4.6 corrected.  Moreover, unlike the 

Proposed Order’s finding that the Company provided “sufficient documentation,” the Company, 

in reality, provided scant testimony on this topic.  The AG’s Briefs, as well as those of CUB-

City, demonstrated these shortcomings in great detail.  AG IB at 74-76.  Therefore, ratepayers 

should not be on the hook for these expenses and the Commission should adopt the positions of 

the AG and CUB-City and modify the Proposed Order.   

Then, almost inexplicably, the Proposed Order bases its finding of reasonableness on the 

Utilities projections for expenses and specifically notes that the Utilities based 2013 costs on 

historical data.  PO at 150.  This is not only a misstatement of the facts, it would lead to an 

erroneous and illogical result.  In fact, the record demonstrates that the Companies did not use 

historical costs to project expenses for 2013 because the CDOT regulations are newly enacted 

and compliance details are being negotiated.  AG IB at 76; AG Ex. 4.6.  Had the Utilities in fact 

based the future expenses on their historical expenditures, this would support the lower amount 

of expenses proposed by AG and CUB.   

A series of curious contradictions within the Proposed Order continue when it cites, as a 

reason for not adopting the People’s position, that the fourth quarter 2012 costs do not accurately 

reflect the impact of the new CDOT regulations.  If the Utilities had based their projections on 

historical data, the 2012 costs would have been the only expenditures made.  Therefore, the PO’s 

conclusion would be erroneous.  Putting that aside, however, the AG’s Briefs demonstrated that 

any projected increase in aggregate costs after 2012 are wholly speculative.  The CDOT 
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regulations have been in effect since mid-2012 and PGL has been in compliance since then, so 

costs in fourth quarter 2012 are highly relevant and the best available intention of ongoing costs 

to comply.  Therefore, the PO’s conclusions are based on faulty assumptions.  No matter which 

way the analysis is conducted, the PO’s conclusion falls.  Therefore, the People urge the 

Commission to adopt the position on CDOT Regulations as demonstrated in the People’s Briefs. 

Exception No. 9 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 150 should be modified as follows: 

The Commission finds that the Utilities’ proposed O&M expenses related 

to compliance with new CDOT regulations are not reasonable, not supported by 

the evidence, and should be disallowed.  adopted. The evidence does not supports 

the arguments by the AG and CUB-City that these expenses are speculative. The 

Utilities projected the costs for 2013 based on historical data and future 

construction projects. The Utilities have provided sufficient documentation 

detailing their projected expenses. Additionally, the testimony of Utilities witness 

Hoops and the Utilities’ responses to Staff, the AG, and CUB-City data requests 

provide additional support for the inclusion of these expenses. It is also clear from 

the record that the majority of the expenses will be incurred in the beginning of 

the first quarter of 2013 and that it is therefore appropriate to adjust the 2013 

operating expenses to reflect these anticipated costs. The Commission declines to 

adopts the adjustments recommended by the AG and CUB-City, as Peoples Gas’ 

costs in the fourth quarter of 2012 do not accurately reflect the impact of the new 

CDOT regulations.   

 

E. Exception No. 10:  Productivity Adjustment 

The Proposed Order misses the point of the AG’s argument and similarly misses the point 

of Mr. Brosch’s testimony.  Contrary to the Proposed Order’s conclusions, adopting the AG’s 

proposed productivity adjustment does not require an affirmative showing of “inefficiencies or 

missed opportunity.”  PO at 154.  Rather, the issues driving the AG’s proposed adjustment are 

whether or not to forecast only inflation, higher wage rates, higher staffing levels and increased 

capital spending when setting rates; all the while assuming that utility management is unable to 
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find incremental ways to improve efficiencies each year.  The AG acknowledges that the 

Companies are engaged in efforts to improve efficiency and productivity.  As the record shows, 

NS/PGL are investing in new technologies that will likely reduce costs and commit to continuing 

rewards programs for employees, thereby incentivizing employees to reduce costs.  The AG 

demonstrated in detail the Briefs in this docket, adopting the AG’s productivity adjustment 

assumes that the Companies are deriving some benefit from implementing these efforts.  The 

Proposed Order, however, incorrectly implies that the Utilities’ management is expected to 

implement these programs with little, if any, improvement to productivity for ratepayers.  The 

AG’s proposed adjustment rectifies this improper assumption and implements a real-world 

adjustment that accounts for these improvements in efficiencies.   

The People also disagree with the Proposed Order’s findings that the cited cases are not 

analogous.  The cases are, in fact, analogous.  Despite the multi-year differences, productivity is 

a reasonably applied offset to general inflation in labor and non-labor costs.   

Finally, the productivity adjustment proposed by the AG is essential if the Commission 

allows recovery of non-executive incentive compensation expenses as currently stated in the 

Proposed Order.  PO at 130.  The only possible logic for not disallowing incentive compensation 

is a premise that such compensation is a cost-effective way to reduce expenses and achieve 

improved efficiency.  The productivity adjustment proposed by the AG is the only adjustment set 

forth in the record that would provide ratepayers with any “payback” on the incentive 

compensation program costs the Proposed Order would impose upon ratepayers, by recognizing 

both the costs and benefits of incenting employees to find incremental operational efficiencies 

and cost savings in every year such incentives are paid. 
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Given the above, and the demonstration in the People’s Initial and Reply Briefs, the 

People urge the Commission to adopt the AG proposed productivity adjustment. 

Exception No. 10 Proposed Language 

In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 154 should be modified as follows: 

The Commission agrees with Staff and the Utilities and concludes that AG 

witness Brosch failed to provide convincing legal or factual support for his 

proposed adjustment. Mr. Brosch's proposal does not point out any specific 

inefficiencies or missed opportunity for improvements in inefficiency.  Moreover, 

the AG's references to cases in other jurisdictions involving this type of an 

adjustment are unpersuasive, for many reasons, including the fact that the cases 

cited are not analogous to the facts in this proceeding. Unlike this proceeding, 

those cases relate to utilities that are allowed multi-year rate increases. Thus, the 

Commission declines to adopt Mr. Brosch's proposal. 

The Commission agrees with the AG proposal to implement a modest 

productivity adjustment of .5% per year to reflect the realistic likelihood that the 

Utilities will achieve increased productivity as a result of continued improvements 

in management and various incentives to achieve efficiencies.  The Commission 

adopts the AG proposal. 

 

IV. RATE DESIGN EXCEPTIONS 

A. Exception No. 11:  Service Classification No. 1, Small Residential             

Heating Rate Design 

 

The Proposed Order properly rejected the Companies’ request to collect 80% of their 

costs through the fixed portion of residential heating customers’ monthly bills.  However, despite 

clear evidence from the Companies’ own Embedded Cost of Service Studies (“ECOSS”) that the 

Companies’ costs are not all fixed, the Proposed Order continues the inexplicable march toward 

greater recovery of costs through the fixed monthly customer charges.  The People characterize 

this continued march as inexplicable because, quite simply, the substantial evidence in the record 

shows that demand-related costs account for 38% of Peoples’ and 32% of North Shore’s total 

cost of serving residential heating customers ($147.9 million out of $387.8 million for PGL, 
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$20.7 million out of $65.7 million for NS).  NS-PGL Ex. 33.14, p. 1 (PGL); NS-PGL Ex. 33.7 p. 

1 (NS).  Likewise, the radical increases in the customer charge portion of PGL and NS 

residential customer bills since 2007 – and the notion that this march toward greater cost 

recovery in the customer charge must continue indefinitely – are not supported by the 

Companies’ cost studies or rate design principles of cost causation, equity and fairness.  See AG 

Initial Brief at 102; AG Cross Ex. 25.  Unfortunately, these facts are neither referenced nor 

analyzed in the Proposed Order. 

Indeed, even the Commission’s 2012 Rate Order reflects some uncertainty on the issue of 

whether all costs are fixed, as the Companies’ repeatedly trumpet.  For example, as noted in the 

AG Initial Brief, the Commission first observed that, “The trend in the Companies’ last three rate 

cases has been to request substantial increases in the customer charge, which may impact low use 

customers in excess of their cost of service or their contribution to demand-related costs.”  AG 

IB at 109, citing 2012 Rate Order at 188.  The Commission then specifically directed the 

Companies to present an ECOSS to distinguish between low use and high use customers. 2012 

Rate Order at 188-189.  The fact that the Commission specifically directed the Company to 

examine low users’ “contribution to demand-related costs” points to the recognition that the 

Commission saw customer demand for natural gas impacting the Companies’ costs. 

The Commission further observed in its 2012 Order that: 

The Companies’ own data show that they incur substantial 

costs related to the peak demand that each residential customer 

places on the system. These demand-related costs are apparent in 

the sizing of distribution mains, storage facilities, and other types 

of distribution facilities and related operations and maintenance 

costs.  In addition, the Companies’ data show that some residential 

customers require substantially more expensive meters and 

regulators than the typical residential customer. In other words, the 

Companies incur millions of dollars in costs each year that are 

directly related to the demands residential customers place on the 
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systems. These costs should be allocated to customers in 

proportion to the amount of natural gas they demand, and it 

appears that is the methodology employed by the Company in its 

ECOSSs. However, heating customers place dramatically larger 

demands on the system than do non-heating customers. Further, 

larger heating customers place greater demands on the system 

than smaller heating customers. Compare, for example, the 

demand for natural gas from a small apartment to the demand 

from a large single-family home that may be heating thousands of 

square feet.  

 

2012 Rate Order at 178. (emphasis added).   This Commission observation makes clear 

that the Commission’s concern about potential cross-subsidies between high and low-users was 

not limited to the differentiation between Heating and Non-heating customers.   The Commission 

specifically recognized the potential inequities that accompany higher customer charges and non-

homogeneous usage characteristics within the residential Heating class.  In this regard, the 

Companies’ assumption that the 2012 Rate Order supports its theory that all costs are fixed, and 

the Proposed Order’s conclusion that the percentage of costs recovered through the customer 

charge must increase, is certainly disputable.  It also suggests that simply bifurcating the Heating 

and Non-heating classes is not enough to address the cross-subsidy issue among low-and high-

users of natural gas. 

Once again, however, these observations are not discussed in the Proposed Order.  

Instead, the Proposed again adopts the Companies’ mantra that all costs are fixed, 

notwithstanding the clear evidence from the Companies’ own ECOSS studies that show 

significant demand-related costs.  The evidence showed that demand for natural gas has a 

substantial effect on cost incurrence, and point to the need for the Commission to revisit its 

acceptance of the utilities’ claim that all of its costs are “fixed” and that the Companies’ 

customer charges – particularly for heating customers – must continually be increased relative to 

the variable usage charges.  Mr. Rubin’s testimony and exhibits documented the extreme levels 
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of cross-subsidies now flowing to the highest users of natural gas in the residential Heating class 

from the low-using Non-Heating customer class.  See AG Initial Brief at 111-112.  Except in the 

rare case when a customer class is relatively homogeneous, it is improper to recover demand-

related costs on a per-customer basis by increasing the flat customer charge.  AG Ex. 3.0 at 18.  

The problem of cross-subsidization of high users by low users likewise occurs within the 

heating class. Mr. Rubin’s Direct testimony documented the clear differences in usage of natural 

gas among Heating customers relative to the wide variety of sizes in the residential housing stock 

in both PGL and NS service territories.  See AG Ex. 3.0 at 18-19, 22-23.  As noted by Mr. Rubin, 

PGL has proposed a per-therm distribution charge of 13.343¢ per therm for all consumption by 

residential heating customers.  PGL’s COSS, however, shows that PGL’s demand-related costs 

are higher than this amount.  Specifically, the ECOSS shows that demand-related costs 

(excluding storage costs, which are recovered through Rider SSC) total $118,353,507, as 

calculated and shown on AG Ex. 3.08, lines 9-11.  When this figure is divided by PGL’s 

projected sales to heating customers, the demand-related cost per therm is 17.078¢ per therm, as 

shown on line 13 of the exhibit.  That is, PGL’s demand-related cost is approximately 29% 

higher than its proposed rate per therm. 

NS’s proposed residential heating rates, like PGL’s, likewise fail to recognize or 

appropriately recover demand-related costs.  NS has proposed a per-therm distribution charge of 

7.742¢ per therm for all consumption by residential heating customers.  NS’s ECOSS, however, 

shows that NS’s demand-related costs are higher than this amount.  Specifically, the ECOSS 

shows that demand-related costs (excluding storage costs, which are recovered through Rider 

SSC) total $19,610,086, as Mr. Rubin calculates on AG Ex. 3.10, lines 9-11.  When this figure is 

divided by NS’s projected sales to heating customers, the demand-related cost per therm is 



43 

 

10.486¢ per therm, as shown on line 13 of the exhibit.  That is, NS’s demand-related cost is 

approximately 35% higher than its proposed rate per therm.  AG Ex. 3.0 at 23. 

In light of these facts, Mr. Rubin recommends customer charge levels that recover less 

demand-related costs than the 80% level proposed by the Companies or the levels proposed by 

Staff witness Johnson.  Under Mr. Rubin’s proposal, PGL would recover 55% of residential 

heating customer costs through the customer charge and 60% of NS heating costs.  See AG 

Ex. 6.03 (PGL) and 6.04 (NS), page 3
3
. 

It should be noted that the Proposed Order is confused on this particular point.   It 

misinterprets the fact that Mr. Rubin’s proposed rates recover 75% of customer-related 

distribution costs (as opposed to the other two categories of costs:  demand and capacity related 

costs) through the customer charge, with the remaining 25% of those customer costs recovered 

through the first consumption block charge (AG Ex. 3.0 at 20-21), to conclude that his rate 

design proposal recovers 75% of all PGL and NS costs through the customer charge.  That, as 

noted above is not the case.  Again, to be clear, under Mr. Rubin’s proposal, PGL would recover 

55% of residential heating customer costs through the customer charge and 60% of NS heating 

costs.  See AG Ex. 6.03 (PGL) and 6.04 (NS), page 3.  Therefore, Mr. Rubin’s rate design 

proposal recovers less costs through the fixed customer charge portion of the bill than either 

Staff’s or the Companies’ proposals.  Accordingly, the criticism at the top of page 238 in the 

Proposed Order that “generally speaking, the AG witness’ proposals are inconsistent with the 

Commission’s policy of increasing fixed cost recovery through fixed charges on a gradual basis” 

                                                 
3
 These percentages are calculated by taking the customer charge revenues in the last column divided by total 

revenues. It doesn't matter (for this calculation) whether you use the companies' revenue requirement column or the 

AG revenue requirement column - the percentages are the same. 
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is neither relevant (because Mr. Rubin’s proposal is more gradual than Mr. Johnson’s proposal) 

nor correct (because all costs are not fixed).   

As noted in the AG Initial Brief, the concept of public utility regulation requires that the 

Commission have power to deal freely with each situation that comes before it, regardless of 

how it may have dealt with a similar or even the same situation in a previous proceeding.  

Mississippi Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513 (1953).  A record 

containing new evidence or argument that implicates past decisions compels reconsideration on 

the new record and may require a different result. See Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, 405 Ill.App.3d 389,408 (2
nd

 Dist. 2010), citing 220 ILCS 5/10-103 (“any 

finding, decision or order made by the Commission shall be based exclusively on the record for 

decision in the case”).   

The record in this case supports Commission rejection of the assumption that the all of 

the Companies’ costs are fixed.  As noted above, it is an uncontested fact that the rates PGL 

currently charges to residential non-heating customers exceed the cost to serve those customers 

by more than $10 million per year.  With regard to North Shore, the rates it currently charges to 

residential non-heating customers exceed the cost to serve those customers by more than 35%.  

See AG IB at 103.  The point is, the Companies’ costs do in fact vary with the volume of natural 

gas delivered to customers, contrary to NS-PGL witness Grace’s assertion that customer natural 

gas usage does not impact the Companies’ costs and the Proposed Order’s acceptance of that 

myth.  And more specifically, these facts support a halt to the Commission’s past preference to 

continually increase the percentage of PGL/NS costs recovered through the customer charge. 

For all of the reasons cited above, the People urge the Commission to adopt the well-

supported rate design proposed by AG witness Scott Rubin. 
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Exception No. 11 Proposed Language 

For the reasons stated above, the People urge the Commission to modify the Commission 

Analysis and Conclusion at pages 237 and 238 of the Proposed Order as follows: 

Commission Analysis and Conclusions 

The Utilities propose to continue recovering storage-related 

fixed costs through Rider SSC. The Utilities also propose for S.C.1 

HTG, recovery of non-storage related fixed costs through the 

customer charge with recovery of all remaining non-storage related 

fixed costs through a single flat distribution charge. Underlying the 

Utilities’ proposal is the argument that all non-storage related costs 

at issue here are fixed costs.  

Staff does not object to the proposed recovery of storage-

related fixed costs through Rider SSC. Additionally, Staff does not 

object to the proposal to move from a declining block distribution 

charge to a single flat distribution charge. Staff, however, proposes 

to increase the recovery of non-storage related fixed costs from 

67% to 68% through the monthly fixed distribution charges for 

North Shore and from 54% to 61% for Peoples Gas. 

The AG also does not object to the proposed recovery of 

storage-related fixed costs through Rider SSC.  For S.C.1 HTG 

customers, the AG proposes that the Utilities recover 75% 

customer related distribution costs through the customer charge 

and that the remaining 25% of those costs be recovered through the 

first block distribution charge. The AG takes issue with the 

Utilities’ assertion that all non-storage related costs at issue here 

are fixed costs.  

As discussed previously in this Order, as a general 

proposition, the Commission continues to believe that more fixed 

costs should be recovered through fixed charges when appropriate. 

The Commission has approved the recovery of 80% of fixed costs 

through fixed charges in other natural gas proceedings, however, 

the Commission believes that in this instance, the record evidence 

does not support such a conclusion. It is clear that the bifurcation 

of the S.C. No. 1 class will produce a decrease for the non-heating 

class even with the increase in fixed cost recovery proposed by 

Staff and the Utilities. However, this is not the case for the heating 

class. In the interest of promoting the principles of gradualism, rate 

continuity, and rate understandability, the Commission believes it 

is necessary to observe the effects of the bifurcation on the heating 

class before further increasing the percentage of recovery of non-

storage fixed costs recovered through the customers charge. In 

addition, the Companies’ own cost of service studies reveal that, 

contrary to the Companies’ assertion, not all of their costs are 
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fixed.  The Companies’ own ECOSS clearly establishes that 

demand-related costs account for 38% of Peoples’ and 32% of 

North Shore’s total cost of serving residential heating customers 

($147.9 million out of $387.8 million for PGL, $20.7 million out 

of $65.7 million for NS).  NS-PGL Ex. 33.14, p. 1 (PGL); NS-PGL 

Ex. 33.7 p. 1 (NS).  But the Companies have proposed rates that do 

not recover these residential demand costs from the customers who 

cause them to be incurred (those customers who use more gas).  

Instead, the Companies would require low-use residential heating 

customers to provide substantial subsidies to high-use residential 

heating customers – charging higher-use heating customers only 

about 2/3 the demand cost that they impose on the system.   See 

AG Ex. 6.03, p. 1 (PGL demand cost is 16.79 cents per therm; 

PGL proposes a rate of only 10.57 cents per therm) and AG Ex. 

6.04, p. 1 (NS demand cost is 9.75 cents per therm; NS proposes a 

rate of only 6.87 cents per therm), attached as Appendix A. 

In the instant case, we know that decreasing volumetric 

charges when customer charges are increased is not a symmetrical, 

revenue neutral price change.  The march toward ever increasing 

cost recovery in the residential customer charge has significant 

deleterious impacts on low-usage customers and creates 

inequitable cross-subsidies between low- and high-usage 

customers.  The evidence in this docket shows that significant 

increases in customer charges lead to significant cross-subsidies of 

high users of natural gas by the Companies’ lowest users, as noted 

above and in the AG Initial Brief.  We also know that the 

Residential Heating class is anything but homogenous.  See AG IB 

at 114-115; AG Ex. 3.0 at 18-19, 22-23.  Simply put, the facts that 

drove the Commission to significantly increase the customer 

charges of Ameren and Nicor ratepayers either no longer apply or 

are specifically contradicted by the evidence in this docket.   

Having considered all of the evidence in the record, the 

Commission finds that Staff’s  Mr. Rubin’s proposed rate design 

for S.C.1 HTG is reasonable and should be adopted.  Unlike either 

the Companies’- or Staff-proposed rate designs, Mr. Rubin’s 

delineation of monthly customer and variable charges is the only 

one that specifically reconciles the substantial demand-related 

costs to the variable distribution charges collected each month.    

Mr. Johnson’s proposal increases the fixed cost recovery 

for North Shore to 68%, from its current 67% fixed cost recovery, 

and increases the fixed cost recovery for Peoples Gas to 61%, from 

its current 54% fixed cost recovery.  While an improvement as 

compared to the Companies’ extreme proposals, Mr. Johnson 

makes the same mistake of assuming that the Commission must 

continue the march toward greater cost recovery through the 

customer charge in his proposals.  His proposals also contradict his 
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own stated concern about intra-class subsidies.  For example, he 

also argued that “[t]he Commission should observe what effects 

the S.C. 1 split has on all of its residential customers before 

moving forward on significantly greater fixed cost recovery 

through the customer charge.” Staff IB at 106, citing Staff Ex. 8.0 

at 25-26, 41.   

The record evidence shows that only AG witness Rubin’s 

proposed rate design uses the Companies’ actual demand-related 

costs and sets residential Heating rates in a way that accurately 

recovers those costs through the volumetric charges.  As noted in 

the AG Initial Brief, the Companies’ proposed residential heating 

rates fail to recognize or appropriately recover demand-related 

costs.  In light of the significant demand-related costs in the 

Companies’ ECOSS, Mr. Rubin’s recommended customer charge 

levels that recover less demand-related costs than the 80% level 

proposed by the Companies and the 68% (NS) and 61% (PGL) 

proposed by Mr. Johnson. Under Mr. Rubin’s proposal, PGL 

would recover 55% of residential heating customer costs through 

the customer charge and 60% of NS heating costs. See AG Ex. 

6.03 (PGL) and 6.04 (NS), page 3
4
.  Unlike the Companies, he also 

recommended that the Companies retain two consumption blocks 

in its residential heating rate. The first block would recover 

demand-related costs plus a portion of the customer-related costs 

that were allocated to the distribution system, primarily through an 

allocation of distribution mains.  See AG Ex. 3.0 at 20. 

Under Mr. Rubin’s proposal, PGL would still recover 55% 

of residential heating customer costs through the customer charge 

and 60% of NS heating costs, without unjustly punishing the 

Companies’ lower users of heating delivery service.  As noted in 

the AG Initial Brief, these proposed rates are more equitable than 

either the Companies’ or Staff’s proposals, and acknowledge the 

Commission’s stated interest in ameliorating subsidies within the 

Heating class. See 2012 Rate Order at 178.   

  

 

The Commission also notes that, generally speaking, the 

AG witness’ proposals are inconsistent with the Commission’s 

policy of increasing fixed cost recovery through fixed charges on a 

gradual basis.  Additionally, the basis for the AG’s proposed 

distribution charges is not entirely clear to the Commission. 

                                                 
4
 These percentages are calculated by taking the customer charge revenues in the last column of AG Ex. 6.03 and 

AG Ex. 6.04 divided by total revenues.  It doesn't matter (for this calculation) whether you use the companies' 

revenue requirement column or the AG revenue requirement column - the percentages are the same. 
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B. Exception No. 12:  Service Classification Nos. 1 and 2, Alternative 

Conditional Straight Fixed Variable Rate Design 

 

While the People support the Proposed Order’s rejection of the Companies’ proposed 

Alternative Conditional Straight Fixed Variable Rate Design, the ALJs reject it for the wrong 

reasons, and tie its rejection to the adoption of Rider VBA.  As discussed in the Rider VBA 

Exception below, neither the record evidence nor the People’s interpretation of Illinois case law 

and the Public Utilities Act support the continued adoption of Rider VBA – notwithstanding the 

Second District Appellate Court’s affirmation of the Commission’s approval of Rider VBA in its 

March 29, 2013 decision.  Madigan v. Illinois Commerce Comm’n, 2013 IL App (2d) 120243 ¶¶ 

10, 28 (“Madigan II”).    

In both Initial and Reply briefs in this docket, the People outlined the legal reasons why 

the PGL/NS-proposed conditional tariff was unlawful.  See AG Initial Brief at 120-124; AG 

Reply Brief at 63-65.  None of these points are addressed in the Proposed Order.  As noted in the 

AG Initial Brief, the Utilities request that the Commission approve two residential service tariffs, 

one that would take effect as normally occurs within two days of the end of the 11-month 

suspension period in this case under Section 9-201(b) of the Act, and a second tariff that would 

possibly take effect at some unknown date in time, depending on events outside of the Utilities 

and the Commission’s control, is unlawful on its face.  Section 9-201(a) of the Act requires that 

when a utility proposes a new tariff, the published tariff must state “plainly the change or 

changes to be made in the schedule or schedules then in force, and the time when the change or 

changes will go into effect.”  220 ILCS 5/9-201(a); AG Initial Brief at 120-124.  As noted in the 

AG Initial Brief, because neither the Utilities nor the ratepayers who must pay the 100% SFV 

rates have any idea when the conditional rate change would occur, it is impossible for the NS-
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PGL tariff to comply with Section 9-201(a)’s mandate that an effective date be provided.  The 

Companies’ proposed 90-day and 30-day “notice” language, added in Ms. Grace’s surrebuttal 

testimony, does not remedy this legal flaw.  NS-PGL Ex. 48.0 at 10-11. The fact remains, neither 

the Companies’ customers nor the Commission have any idea when such a tariff change would 

take effect.   

In addition, the Utilities’ conditional SFV tariff by its terms is contrary to the test year 

rule (83 Ill.Admin. Code Part 285) because it would establish a new rate at an unknown date in 

the future based on a revenue requirement approved in this case.  See AG Initial Brief at 122-

123.  The conditional SFV tariff is indeed premised on the notion that the revenue requirement 

set by the Commission in this case will be the appropriate revenue requirement at some 

unidentified point in the future.  It would trigger a rate change for the residential classes at some 

unnamed point in the future without any assessment by the Commission as to whether that rate 

change is based on the Utilities’ costs of service as revealed in test year data.   

Moreover, the tariff is unlawful because it is designed to circumvent any ruling from the 

Second District Appellate Court in the pending Rider VBA appeal that the tariff is unlawful or any 

Commission ruling that terminates Rider VBA. As noted in the AG Initial Brief, the Companies’ 

100% SFV rate design proposal has the effect of subverting the authority of Illinois courts by 

implementing a conditional rate designed to achieve the same goal as a tariff that may be declared 

unlawful by an Appellate Court. See AG IB at 120-124.  The notion of the Commission approving a 

conditional rate as a way of circumventing some future court ruling is hardly good public policy.  

The Commission is obliged to respect decisions of the Court and any remand instructions that may 

follow.   

Like the Utilities’ other rate design proposal, their conditional 100% SFV proposal seeks to 

ensure recovery of costs regardless of customer usage of the delivery service network.  The Utilities’ 
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view that a revenue requirement must be guaranteed is a radical concept that should not be set into 

motion at some unnamed point in time through the consideration and adoption by the Commission of 

the Utilities conditional SFV tariff.  This theory of setting rates is contrary to the Illinois Supreme 

Court’s declaration that utility rates should mirror that which would exist in the competitive 

marketplace.  See AG IB at 124.  For this reason, too, the tariff should be rejected.  

As noted in the AG Initial Brief5, the Company always retains the option to file a request 

under Section 9-201 if it feels its current rates are not recovering its costs. Requesting Commission 

approval of a tariff that seeks to ensure a revenue requirement established in this case into the future 

notwithstanding an appellate reversal of a certain tariff (Rider VBA) runs contrary to the statutory 

vehicle established by the General Assembly for utilities to seek rate increases.   

For all of these reasons, the Commission should reject the conditional SFV tariff – not 

because the Second District recently affirmed the Commission’s 2012 decision to make Rider VBA 

permanent. 

Exception No. 12 Proposed Language 

For all of the reasons stated above, the People request that the Commission modify the 

Commission Analysis and Conclusion at page 248 of the Proposed Order as follows: 

Commission Analysis and Conclusions 

The Utilities propose a conditional SFV tariff for S.C. No. 

1 Small Residential HTG, NH, and S.C. No. 2 General Service 

classes which would be implemented in the event that Rider VBA 

is no longer in effect because (1) a Court finds or holds that the 

Commission lacks or lacked authority to approve Rider VBA, or 

(2) Rider VBA is otherwise not permitted to remain in effect by 

action of the Commission. The Commission finds that the Utilities’ 

proposal is now moot in light of the Illinois Appellate Court’s 

recent decision issued on March 29, 2013 affirming the 

Commission’s adoption of Rider VBA on a permanent basis in the 

Utilities’ 2011 rate cases.  Hence, the Court’s recent decision 

addresses the Utilities’ concern about the possible reversal of Rider 

                                                 
5
 AG IB at 122-125. 
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VBA.  Additionally, as stated elsewhere in this Order, the 

Commission continues to believe that Rider VBA is a sound rate 

design policy that should remain in place permanently as approved 

by the Commission in the 2011 rate cases and recently affirmed by 

the Illinois Appellate Court.  Notwithstanding the recent Second 

District Appellate Court decision that affirmed the Commission’s 

2012 approval of Rider VBA, the Commission recognizes that the 

Attorney General may seek leave to appeal that decision before the 

Illinois Supreme Court.   

As noted in the AG Initial Brief, the Utilities request that 

the Commission approve two residential service tariffs, one that 

would take effect as normally occurs within two days of the end of 

the 11-month suspension period in this case under Section 9-

201(b) of the Act, and a second tariff that would possibly take 

effect at some unknown date in time, depending on events outside 

of the Utilities and the Commission’s control, is unlawful on its 

face.  Section 9-201(a) of the Act requires that when a utility 

proposes a new tariff, the published tariff must state “plainly the 

change or changes to be made in the schedule or schedules then in 

force, and the time when the change or changes will go into 

effect.”  220 ILCS 5/9-201(a); AG Initial Brief at 120-124.  As 

noted in the AG Initial Brief, because neither the Utilities nor the 

ratepayers who must pay the 100% SFV rates have any idea when 

the conditional rate change would occur, it is impossible for the 

NS-PGL tariff to comply with Section 9-201(a)’s mandate that an 

effective date be provided.  The Companies’ proposed 90-day and 

30-day “notice” language, added in Ms. Grace’s surrebuttal 

testimony, does not remedy this legal flaw.  NS-PGL Ex. 48.0 at 

10-11. The fact remains, neither the Companies’ customers nor the 

Commission have any idea when such a tariff change would take 

effect.   

In addition, the Utilities’ conditional SFV tariff by its terms 

is contrary to the test year rule (83 Ill.Admin. Code Part 285) 

because it would establish a new rate at an unknown date in the 

future based on a revenue requirement approved in this case.  See 

AG Initial Brief at 122-123.  The conditional SFV tariff is indeed 

premised on the notion that the revenue requirement set by the 

Commission in this case will be the appropriate revenue 

requirement at some unidentified point in the future.  It would 

trigger a rate change for the residential classes at some unnamed 

point in the future without any assessment by the Commission as 

to whether that rate change is based on the Utilities’ costs of 

service as revealed in test year data.  For this reason, too, the tariff 

is unlawful, and is hereby rejected. 
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C. Exception No. 13:  Fixed Cost Recovery and Rider VBA   

Once again, the Proposed Order continues the permanent inclusion of Rider VBA on 

residential and small commercial customer bills.  As support for that finding, it highlights the 

Second District Appellate Court’s March 29, 2013 decision in Madigan v. Illinois Commerce 

Comm’n, 2013 IL App (2d) 120243 ¶¶ 10, 28, which affirmed the Commission’s 2012 

conclusion that Rider VBA should be a permanent rider on PGL and NS residential and small 

commercial customer bills.   PO at 264.  

While the Second District Appellate Court recently affirmed the approval of Rider VBA 

in the Commission’s 2012 PGL/NS rate case order, the People believe that the evidence does not 

support the continuation of Rider VBA.  In the PGL/NS 2012 rate order, the Commission 

provided three reasons for approving Rider VBA.  The Commission concluded that the rider was 

“a symmetrical and transparent formula for collecting the approved distribution revenue 

requirement.”  2012 Rate Order at 163. Second, the Commission concluded that it reduced 

reliance on forecasting, which the Commission said was predictive and “inevitably incorrect.” Id.  

Third, it found that ’it would influence the Utilities to pursue fewer rate cases because Rider 

VBA would make it less likely that they under-recover their costs and authorized profit level.  Id.  

Ultimately, the Commission concluded that the benefits of “distribution rate stability for 

customers and the [Utilities]” justified approving Rider VBA “on a permanent basis.”  Id. at 164.    

In fact, however, none of these presumed rationales is supported by the facts in this record. 

First, the record in this case, which clearly demonstrates that not all of the Companies’ 

costs are fixed, nullifies the alleged need for the rider.  See Rate Design Exceptions above.  

Moreover, there is no evidence that Rider VBA reduces the frequency of rate cases filed by these 

Companies.  In fact, since receiving the benefit of Rider VBA in their 2007 rate case, the 



53 

 

Companies have filed rate cases in 2009, 2011, and 2012.  The rider has in no way reduced the 

frequency of rate case filings.  In addition, the Companies’ provided uncontroverted testimony 

from NS/PGL witness Mr. Kuse about the reliability of their customer usage forecasts, which 

incorporate efficiency assumptions, weather data and usage trends.  There simply is no evidence 

that the Companies are unable to recover their costs without a decoupling rider or that their usage 

forecasts are somehow defective.  See, e.g., gen’ly, PGL Ex. 4.0 (Direct testimony of Mr. Kuse). 

Finally, the notion that Rider VBA is transparent, upon reflection, is a misnomer.  In fact, 

the rider triggers monthly adjustments – either credits or surcharges – that customers are unlikely 

to understand.  Indeed, they cannot be tied to an individual customer’s monthly usage.  

Accordingly, there is nothing transparent about the tariff.   

As noted in the AG Reply Brief, the Companies’ support for the continuation of Rider 

VBA is very limited in scope.  NS and PGL simply argue that its continuation is an essential part 

of its rate design proposals which, again, rely completely on the thoroughly disputed and refuted 

notion that all of the Companies’ costs are fixed.  The Companies opine that the proposals for 

customer charges offered by both Staff and Mr. Rubin for the Heating residential class “would 

effectively re-couple a large percentage of fixed cost recovery with the amount of gas that 

customers use, conflicting with prior Commission policy decisions…supporting both increased 

fixed cost recovery and decoupling.” NS/PGL IB at 162.   

As noted above, however, the Companies’ own cost studies in this docket actually 

support the recoupling of usage and price that NS and PGL find so offensive.  See AG IB at 107-

113.  As Mr. Rubin testified on several occasions, and as the cost studies in this case prove, the 

very high customer charges that result from SFV rates are wholly unrelated to the cost of service 

and are grossly unfair to low-use customers. AG Ex. 3.0 at 30.  
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The fundamental flaw in the Commission’s adoption of Rider VBA is that it treats 

demand-related costs as “fixed” even though they are incurred based on the amount of gas 

customers use.  It is grossly unfair to spread demand-related costs among all customers 

irrespective of the amount of gas used by those customers. Simply stated, recovering demand-

related costs on a per customer, rather than a per therm, basis (through the customer charge) 

causes low-use heating customers (such as those living in small apartments) to subsidize the rates 

of high-use heating customers (such as those living in large single-family homes).  Like SFV 

rates – or any rates that recover significant demand-related costs on a per-customer basis – Rider 

VBA results in significant intra-class cross-subsidies, when a customer class includes large users, 

small users, seasonal peaking customers, and non-peaking customers.  Id. at 32-33. 

Finally, the People will not repeat the arguments already contained in their Initial Brief as 

to why Rider VBA is unlawful.  See AG Initial Brief at 130-138.  Notwithstanding the Second 

District’s appellate ruling, the People will likely file a Petition for Leave to Appeal (“PLA”) this 

ruling before the Illinois Supreme Court.  (The People’s Motion for an Extension of Time to file 

the PLA is now pending before the Supreme Court.)  In short, Rider VBA should be removed 

from the Companies’ tariffs and help restore the essential purpose of rate regulation, which is to 

mimic competitive markets -- not guarantee the recovery of a set revenue requirement.  The 

place to address the riskiness of cost recovery is in the Companies’ rate of return, not in a 

mechanism designed to ensure revenue recoveries.  Moreover, should the Companies find that 

the revenue requirement and rate design approved in this case does not cover its costs in the 

future, it is free to file a rate case under Section 9-201, which the Company has admitted it will 

be doing anyway in 2014.   
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For all of these reasons, the People urge the Commission to reconsider the adoption of 

Rider VBA as a permanent rider in light of these facts.   

Exceptions No. 13 Proposed Language: 

For the reasons stated above, the People urge the Commission to modify the Commission 

Analysis and Conclusion at page 264 of the Proposed Order as follows: 

Commission Analysis and Conclusions  
 

The Commission has considered the legality and propriety 

of Rider VBA in two previous proceedings.  The Commission has 

explained its reasoning in great detail for supporting Rider VBA as 

a four-year pilot program in the Utilities’ 2007 rate case and as a 

permanent rider in the Utilities’ 2011 rate case. As stated 

previously in this Order, the Commission continues to believe that 

Rider VBA is a sound rate design policy that should remain in 

place permanently as approved by the Commission in the Utilities’ 

2011 rate case and as affirmed by the Illinois Appellate Court in its 

recent decision issued on March 29, 2013. The Commission notes 

that the Court held that the Commission’s adoption of Rider VBA 

on a permanent basis in the Utilities’ 2011 rate case did not violate 

either the rule against retroactive ratemaking or the rule against 

single-issue ratemaking and that the findings of the Commission 

were supported by substantial evidence. Accordingly, the 

Commission rejects the AG’s and CUB-City’s proposal to 

terminate Rider VBA.  

 

Additionally, the Commission notes that it makes no 

changes to Rider VBA and its applicability. The percentage of 

fixed costs recovered under the rider will remain at 100%. The 

Commission does not believe there is any basis for changing this 

percentage at this time.  

 

While the Second District Appellate Court recently 

affirmed the approval of Rider VBA in the Commission’s 2012 

PGL/NS rate case order, we nevertheless decline to continue it as a 

permanent rider.  In our 2012 rate order, we concluded that Rider 

VBA was “a symmetrical and transparent formula for collecting 

the approved distribution revenue requirement.”  2012 Rate Order 

at 163. Second, we found it reduced reliance on usage forecasts, 

which the Commission said were predictive and “inevitably 

incorrect.” Id.  Third, we found that Rider VBA would influence 

the Utilities to pursue fewer rate cases because Rider VBA would 
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make it less likely that they under-recover their costs and 

authorized profit level.  Id.  Ultimately, we concluded that the 

benefits of “distribution rate stability for customers and the 

[Utilities]” justified approving Rider VBA “on a permanent basis.”  

Id. at 164.     

However, the record in this case, which clearly 

demonstrates that not all of the Companies’ costs are fixed, 

nullifies the alleged need for the rider.  Moreover, there is no 

evidence that Rider VBA reduces the frequency of rate cases filed 

by these Companies.  In fact, since receiving the benefit of Rider 

VBA in its 2007 rate case, the Companies have filed rate cases in 

2009, 2011, and 2012. Finally, the Companies’ provided 

uncontroverted testimony from NS/PGL witness Mr. Kuse about 

the reliability of their customer usage forecasts.  There simply is no 

evidence that the Companies are unable to recover their costs 

without a decoupling rider or that their usage forecasts are 

somehow defective. 

Finally, the notion that Rider VBA is transparent, upon 

reflection, is a misnomer.  In fact, the rider triggers monthly 

adjustments – either credits or surcharges – that customers are 

unlikely to understand.  Indeed, these rate adjustments cannot be 

tied to an individual customer’s monthly usage.  Accordingly, 

there is nothing transparent about such a tariff.   

For all of these reasons, Rider VBA is hereby terminated.   

 

V. CORRECTIONS TO APPENDICES  

A.  Sales and Revenues 

 

On page 121, the Proposed Order correctly finds that:  “The Commission adopts the 

uncontested adjustment proposed by the AG to eliminate the Utilities’ forecasted sales decreases 

and to base their forecasted sales for the 2013 test year at their actual 2011 weather normalized 

sales.  Further, the Commission adopts the blocking provided by the Utilities for test year sales 

for the different meter classes as shown in NS-PGL Exs. 40.3 – 40.5.”  PO at 121. 

Unfortunately, however, the appendices accompanying the Proposed Order fail to reflect 

these sales adjustments in calculating the Companies’ revenue deficiencies.  Accordingly, the 

calculations of the revenue deficiencies must be corrected to incorporate the necessary sales 
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adjustments.  The billing determinants used in the determination of the new rates must also 

reflect these sales adjustments.  See Exhibit NS-PGL Ex. 48.0, page 16, and the other exhibits 

referenced therein, for the necessary adjustments. 

B.  Mechanical Errors 

There are certain mechanical errors in the rate base calculations in the appendices. 

On North Shore Appendix A, page 6, in the average rate base adjustment, the ADIT 

adjustment should be an increase to rate base, not a decrease.   

On North Shore Appendix A, page 11, the adjustment to reduce the NOL as a result of 

the rate increase should be $2,123,000, which is the balance included in the average rate base.  

(The effect of this correction would be an immaterial reduction to rate base.) 

On Peoples Gas Appendix A, page 12, the adjustment to reduce the NOL as a result of 

the rate increase should be $20,661,000, as the effect of averaging the balance has already been 

reflected in the average rate base adjustment.  The double count of the averaging effect has the 

effect of understating the rate base by $13,872,000.  It also appears that the $20,661,000 

adjustment for the effect of the rate increase on the NOL might itself be an error, as that is the 

effect for the whole year, but the effect on the average rate base would be only half of that 

amount.   

 

VI. CONCLUSION 

For all of the reasons stated above, the People of the State of Illinois urge the 

Commission to adopt a Final Order consistent with the recommendations in this Brief. 

 

Respectfully submitted, 

 

The People of the State of Illinois 
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