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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTH SHORE GAS COMPANY    ) 
        ) 
Proposed General Increase In Rates For   ) 
Gas Service       ) 12-0511 
        ) 
        ) (Cons.) 
THE PEOPLE GAS LIGHT AND COKE COMPANY  ) 

) 12-0512  
Proposed General Rate Increase In Rates For   ) 
Gas Service.       ) 
 

BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 
AND THE CITY OF CHICAGO 

 
 NOW COME the Citizens Utility Board (“CUB”), through its attorneys, and the City of 

Chicago by Stephen Patton, Corporation Counsel, (“CUB-City”), pursuant to section 200.800 of 

the Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”), 

(“Rules”), 83 Ill. Admin. Code § 200.800, and the schedule established by the Administrative 

Law Judges (“ALJs”) to file their Brief on Exceptions to the ALJs’ Proposed Order regarding the  

proposed general increase in natural gas rates of North Shore Gas Company (“North Shore” or 

“NS”) and the Peoples Gas Light and Coke Company (“Peoples” or “PGL”), (collectively “NS-

PGL,” or “the Utilities”).  The sections of this brief are organized in accordance with the 

structure of the Proposed Order. 

 
I. INTRODUCTION 

 The Proposed Order provides correct and legally sustainable determinations of several 

key issues in this proceeding, including notably the measurement of rate base for the future test 
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year and the accounting treatment of a changing state income tax.  The Proposed Order, 

however, fails to consider important record evidence in its conclusions on other issues CUB-City 

detail in this brief.  In addition, on too many issues, the Proposed Order does not present 

sufficiently detailed analysis to withstand judicial scrutiny. 

 The Proposed Order gives PGL a third pass on requests for meaningful Commission 

oversight of its accelerated main replacement program -- despite significant supporting evidence 

from the Commission’s own Staff, CUB, the City, and the AG.  The record shows that there is 

considerable danger that PGL’s program will not be implemented in a timely and cost efficient 

manner without some measure of Commission intervention.  .   

The Proposed Order ignores or disregards evidence that the Companies will over-recover 

allowable costs of incentive compensation.  The evidence shows that predicted cost savings will 

not be achieved, that even if there are the achieved savings will be not passed through to rate 

payers, and that the contradictions inherent in the Proposed Order’s conclusion will lead to an 

over-recovery of legitimate costs.   

While on one hand the Proposed Order disallows costs of the plastic pipefitting 

remediation project (because the expense resulted from imprudent utility behavior), it 

simultaneously allows the costs of the legacy sewer lateral cross bore program, despite very 

similar circumstances and causes.  This inconsistent treatment of similarly imprudent costs 

represents a legally unsustainable contradiction in the Proposed Order’s conclusions.   

The Proposed Order further allows over $13 million in costs allegedly related to 

compliance with new City regulations on construction activity in City streets, The Utilities’ 

actual experience with those regulations resulted in a mere fraction of the proposed costs.  

Moreover, the Proposed Order credits the utility’s cost projections despite the fact that Peoples 
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Gas itself admits it does not understand how the regulations will be implemented.  Thus, it has 

no basis for asserting that its compliance costs will change going forward. 

CUB-City urge the Commission to reverse the Proposed Order on the issues identified 

herein, and adopt the exceptions language provided, in order to comply with its obligation to 

allow only prudent and reasonable costs, and to produce a legally sustainable order. 

VI. RATE BASE 
B. Contested Issues 

1. Year End Rate Base or Average Rate Base 
 
 The Proposed Order correctly concludes that an average test year rate base should be 

used to set rates in this case.  The Proposed Order identifies several bases for rejecting the 

Utilities’ proposal to use a year-end rate base, specifically noting the following compelling 

considerations.   

(a) The Requirements of the Commission’s Test Year Rules -- In particular, 
the test year matching principle incorporated in those rules requires 
matching revenues and costs from a common period. PO at 38.  The 
Commission is required to follow its test year rules.  Business & 
Professional People for the Public Interest v. ICC, 136 Ill. 2d 192, (1989), 
219.   An average rate base is the better measure of test year investment, 
and it appropriately matches other elements of the Utilities’ test year 
revenue requirement.  PO at 38.  
  
(b) The Commission’s Consistent Historical Practice -- The Utilities were 
unable to identify any Commission decision that departed from the 
Commission’s consistent determination that an average year rate base 
should be used with future test years.  That determination is consistent 
with and supported by the considerable flexibility given to utilities in the 
selection of proposed test periods.  Id.; 83 Ill. Adm. Code 287.20 
 
(c) The Record Evidence -- The record evidence in these cases (though not 
recounted in detail in the Proposed Order’s analysis) precludes use of a 
year-end rate base to determine just and reasonable rates.  The manifest 
weight of the evidence, including the Utilities’ admissions of critical facts, 



6 

 

establishes that the average year rate base “more accurately reflects the 
cost of service for the test year.”  PO at 38; see CUB-City Init. Br. at 12-
13. 
 

 CUB-City submit that there are additional grounds for the recommended decision that 

should be recognized, to strengthen the analysis.  The order should expressly incorporate some of 

the additional evidentiary findings that validate its decision.  In particular, the Commission 

should note that this record does not contain the post-test year costs that the Utilities have 

proposed rates to recover.  A decision approving rates ostensibly calibrated to recover costs from 

the post-test year period during which rates are in effect – costs the Utilities did not quantify 

-- would be against the manifest weight of the record evidence and otherwise unlawful under the 

PUA.  See 220 ILCS 5/16-108(c) (cost based rates); 220 ILCS 10-103 (decisions based on record 

evidence); 83 Ill. Adm. Code Part 287 (matched test year costs and revenues); CUB-City Init. Br. 

at 11-18;  CUB-City Reply Br. at 7-16.  

 That there is even a dispute about how the Utilities’ rate bases will be measured is 

entirely the result of deliberate choices by the Utilities.  The Utilities’ proposal to deviate from 

the Commission’s established practice was made with full knowledge of the available 

alternatives, the possible consequences, and the near certainty that those choices would be 

problematic.  See CUB-City Init. Br. at 16-17; also Northern Illinois Gas Company, Dkt. 04-

0779, Order, Sep 20, 2005 at 8 (rejecting the same arguments the Utilities offer).  Rather than 

aligning their test year with (and forecasting costs for) the future period they ask that their rates 

reflect, the Utilities chose instead to provide costs for a different period – the most recent 

calendar year, simply because they were readily at hand.  See CUB-City Init. Br. at 16-17.  The 

Utilities made no attempt to provide the post-test year costs they speculate will be higher, and do 

not quantify any other revenue requirement elements for that period.  The Commission’s order 
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could avoid additional unnecessary repetitions of this dispute by emphasizing (a) the 

Commission’s reasonable expectation that utilities will use the flexibility afforded by the test 

year rules to define a representative test year and (b) the Commission’s inability to depart from 

its rules to shield a utility from the ratemaking effects of its choices.  

 

CUB-City Exception No. 1 

 The Proposed Order (at 38) should be modified as shown below to provide a fuller 

explanation of the Commission’s determination.   

Commission Analysis and Conclusion  
 
 The Utilities argue that the Commission should adopt a 
year end rate base and Staff, AG and CUB-City argue that an 
average rate base should be used. The Commission has reviewed 
the evidence and its past decisions. The Commission finds that an 
average rate base methodology is more appropriate than a year end 
based calculation on the facts of the particular cases before us.  
The selection of an average rate base calculation takes into account 
that investments are made throughout the test year, rather than the 
Utilities'  method of a year-end rate base which inappropriately 
assumes, for rate setting purposes, that all investments are made at 
the beginning of the test year. The Utilities admit that an average 
rate base more accurately measures the actual investment needed 
for cost based rates, but chose a future test year ending December 
31, 2013.  An average rate base derives rates that properly match 
test year revenues and expenses which will occur throughout 2013 
with the level of rate base investment also occurring throughout the 
year.  A year-end rate base would derive revenues and expenses for 
2013 which represent a level of investment that would not exist 
until before the end of 2013.  There have been no Commission 
decisions that have matched a year end based calculation with a 
future test year proposal. The Utilities argue that a year-end rate 
base is necessary to provide for adequate recovery of plant 
investments made in a period following the throughout a future test 
year.  This position is based on the likely effective date of the 



8 

 

tariffs rather than on the measurement of a test year's rate base. 
Staff's adjustments to compute rate base on an average 
methodology provide the proper rate base for the test year and is 
hereby adopted by the Commission.   

   While 285.2005(e) does not purport to bar unconventional 
rate base proposals in future test year cases, it requires more 
rigorous support for such proposals than is required for future test 
year costs based on an average rate base.  The rule requires 13 
month-end balances of all rate base items, starting the month 
before the test year and continuing only through the end of the test 
year.  83 Ill. Adm. Code § 285.2005(e).  Rate base costs for the 
post-test year period rates will be in effect are not in this record, 
would not be provided by the required thirteen months of data, and 
are not a lawful consideration for rates based on the selected test 
year.  Business & Professional People for the Public Interest v. 
ICC, 136 Ill. 2d 192, (1989), 219.  Neither rate base costs nor 
comprehensive revenue requirement elements for the period rates 
will be in effect are presented in this record.   
 The average rate base proposed by Staff more accurately 
reflects the cost of service for the test year because it better 
matches the level of rate base during the test year with the 
revenues and expenses during the test year. The Commission finds 
that the average rate base proposed by Staff is more appropriate 
than the year-end rate base proposed by the Company, given the 
future test year selected by the Company.  As the Commission has 
held in ruling on similar proposals:   

[T]he Commission gives utilities sufficient flexibility to 
make their rate cases forward looking.  In light of  the 
forward looking test year selected by the Co mpany, the  
facts in this case do not support using a year-end rate base 
with a future test year.  The average rate base proposed by 
Staff more accurately reflects the cost of service for the test 
year because it better matches the level of rate base during 
the test year with the revenues and expenses during the test  
year.   Northern Illinois Gas Company, Dkt. 04-0779, 
Order, Sep 20, 2005 at 8.   

The Commission cannot choose to ignore its own test year rules to 
compensate for a utility’s choices in test year selection. 
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  2. Plant 
b. Accelerated Main Replacement Program Projects (PGL) 

 
 The Proposed Order expresses -- for the second time -- the Commission’s continuing 

concerns about PGL’s ability to manage timely and efficient completion of its 20-year 

Accelerated Main Replacement Program (AMRP).   

Consistent with the final order in  Docket No.  09-0167, this 
Commission remains concerned  about  and committed to ensuring  
the completion of the Accelerated Main Replacement Program.  
The record indicates that this 20 year  program is making some 
progress but not as much as Peoples' projected.  The record also 
suggests there are reasons to question Peoples’ ability to complete 
the project in a timely and cost effective manner.  The limited 
progress made on the Program has come at a cost much higher than 
Peoples' projected.  
 

PO at 61. 
 

The danger to public safety and service reliability from PGL’s aged and deteriorating 

pipes (and PGL’s halting remediation of the problem) is undisputed.  See CUB-City Init. Br. at 

18-23.  The Proposed Order nonetheless rejects Staff’s proposal, supported by CUB-City, for 

additional Commission oversight of the pipeline replacement program 

The Commission has previously recognized that the replacement of aged and vulnerable 

mains in Chicago is “a matter of the public interest more so than just a Company proposal.”  

North Shore Gas et al., Dkts. 09-0166/09-0167 (cons.), Order, January 21, 2010 (“2009 

NS/PGL”) at 194.  In PGL’s 2009 rate case -- where the Commission approved PGL’s 

acceleration of main replacements in Chicago -- the Commission noted and supported the 

Commission Staff’s call for focused oversight of PGL’s main replacement program.   

We understand the great importance and the critical need to have a 
successful acceleration plan for PGL and the ratepayers.  The 
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Commission agrees with Mr. Stoller’s recommendations elicited in 
his testimony that some Commission oversight is needed for the 
successful completion of the acceleration program.  He maintains 
that the Commission cannot, “reasonably and responsibly rely on 
Peoples Gas to resolve the problem on its own going  forward 
without in some way keeping a close eye on the situation.”  The 
Commission finds that the nature of the plan requires additional 
oversight to insure the successful completion of the plan in a 
prudent and reasonable manner.   

 
2009 NS/PGL at 196 (internal citation omitted).   
 
 Subsequently, in PGL’s most recent (2011) prior rate case, the Commission adopted 

adjustments to the utility’s proposed rate base amount to recognize that PGL’s AMRP progress 

had fallen behind the program’s planned pace.  North Shore Gas, et al., Dkts. 11-0280/11-0281 

(cons.), Order, Jan 21, 2010 (“2011 NS/PGL”) at 14, 16.   

 In those prior cases, the Commission has found that “the nature of the [AMRP] plan 

requires additional oversight to insure the successful completion of the plan in a prudent and 

reasonable manner.”  2009 NS/PGL at 196.  The Commission also has previously acknowledged 

City warnings about the precise circumstances PGL now presents as unexpected difficulties it 

blames for its questionable AMRP performance.  See 2011 NS/PGL at 15 (noting possible 

limitations on coordinated work in City streets).   

 The record evidence in this case establishes that PGL is experiencing continuing 

difficulty in executing its AMRP plan.  The Proposed Order confirms the import of that evidence 

in its findings that  

(a) “this 20 year program is making some progress but not as much 
as Peoples’ projected” and  

 



11 

 

(b) “[t]he record suggests that there are reasons to question 
Peoples’ ability to complete the project in a timely and cost 
effective manner.”   

 
 Yet, despite the record evidence and the Proposed Order’s findings in this case, the 

cautions about inadequate management capabilities in earlier cases, and the clear failure of the 

current minimal oversight (see 2009 NS/PGL at 196) to assure timely and cost effective AMRP 

implementation, the Proposed Order fails to recommend any responsive or corrective 

Commission action.  The only apparent regulatory movement is that the Commission would now 

expressly state (instead of hinting at) the deficiencies and concerns previously identified by 

advocates for PGL’s directly affected ratepayers.  A more effective response is necessary to 

address this “matter of the public interest.”  2009 NS/PGL at 194. 

 Finally, CUB-City note that the Proposed Order mis-states their position respecting the 

need for and the advisability of increased oversight, as Staff recommends.  The Proposed Order 

expresses reservations about the effect of the Staff’s proposal for greater oversight on PGL’s 

progress on the AMRP.  In that connection, the Proposed Order purports to “share[] concerns 

expressed by the City that an investigation could impede the progress of the program . . . .”  PO 

at 61.  In fact, does not share that concern; the City’s position is the opposite.   

 In its Initial Brief, the City examined the public safety and reliability dangers at hand and 

expressly concluded: 

If a higher level of Commission oversight were likely to impede 
AMRP completion, CUB-City could not support the Staff 
recommendation. However, PGL’s evidence of an alleged adverse 
effect of a Commission investigation has not been persuasive.  
CUB-City Init. Br. at 23 (emphasis added).   
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The City's position is clear support for the Staff's call for greater oversight if timely, cost 

effective completion of the AMRP is to be assured.   

 PGL’s difficulties to date and its unilateral subordination of AMRP work to unstated 

earnings pre-conditions (see CUB-City Init. Br. at 21-22) persuade the City that Commission 

support of the Staff’s oversight proposal is appropriate.  The City’s examination of the 

circumstances led the City to make the following explicit recommendation in this case.   

[G]iven the many miles of vulnerable pipes remaining in service, 
and the importance of replacing them before safety or service 
suffer, if the Commission finds merit in Staff’s unfavorable review 
of PGL’s AMRP efforts to date, getting a ‘second opinion’ [phase 
one of Staff’s segmented proposal] seems prudent.  Id. at 23.   

 
 The City reasoned that "if the Commission finds merit in Staff's unfavorable review of 

PGL's AMRP efforts to date, getting a ‘second opinion’ seems prudent."  Id.; see PO at 61.  The 

Proposed Order has concluded that just such merit is shown in this record, finding that “there are 

reasons to question Peoples’ ability to complete the project in a timely and cost effective 

manner.”  PO at 61.  Nonetheless, the Proposed Order does not go forward to identify any 

effective response.  Instead, the Proposed Order would impose on stakeholders an oversight 

responsibility they lack authority to enforce.  

Peoples need to work with the other entities to ensure that a  
detailed plan, including discussions, meetings and all aspects of 
this project are laid out  in detail. The Company also needs to do a 
better job of tracking the progress of this  major project. This 
Commission expects that the information, both its Program Plan 
and  its tracking of progress, will be presented in a clear and  
concise manner.  PO at 61.     

 
The Proposed Order does not specify how even these minimal tasks would be accomplished; nor 

does it establish any timetable for their completion.   
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 In the context of this examination of PGL’s continuing difficulties with this program, 

enforcement of this insubstantial remedy rests on the Commission’s promise that the 

Commission may “revisit Staff’s recommendation for an investigation of this Program” -- again.  

That review, if it occurs, will await an unspecified future event or date.  In the meantime, the 

public safety and reliability risks to the residents of Chicago persist.   

 The Commission should approve a prudent, expert examination of PGL’s future plans, 

past performance, and current capabilities, as Staff recommends.  The oversight plan 

recommended by Staff includes such a review as the first stage of its proposal.  The critical 

condition of PGL’s infrastructure and nature of its remediation program demand nothing less.   

 

CUB-City Exception No. 2 

 The first paragraph of the Commission Analysis and Conclusion at page 61 of the 

Proposed order should be modified as shown below, to address the issues discussed above. 

 Commission Analysis and Conclusion 
 
 Consistent with the final order in  Docket No.  09-0167, 
this Commission remains concerned  about  and committed to  
ensuring  the completion of the Accelerated Main  Replacement 
Program.  The record indicates that this 20 year  program is 
making some  progress but not as much as Peoples' projected.  The 
record also suggests there are  reasons to question Peoples’ ability 
to complete the project in a timely and cost effective  manner.  The 
limited progress made on the Program has come at a cost much 
higher  than Peoples' projected.  The Commission, however, shares 
the concerns expressed by CUB-City that an investigation could 
impede the progress of this Program even more.  Peoples has an 
obligation to provide a safe and reliable natural  gas service to its  
customers.  Part of its obligation is to keep this vital Program 
moving forward without  delays or excuses.  The Commission has 
an equal obligation to assure that essential programs like the 
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AMRP are completed in a timely and cost effective fashion.  The 
record shows that Peoples needs to work with the other affected 
entities to ensure that a detailed, coordinated plan is , including 
discussions, meetings and all aspects of this project are laid out  in 
detail.  The Company also needs to do a better job of tracking the 
progress of this  major project.  This Commission expects that the 
information, both its Program Plan and its tracking of progress, 
will be presented in a clear and concise manner.  The  Commission 
believes this is the least it can expect at a time when the Company 
is asking for continued support for this Program.  If Peoples' is 
unable to improve its planning and progress tracking, the 
Commission will have no choice but to revisit Staff’s 
recommendation for an investigation of this Program either when 
the Utilities file  their next rate case or perhaps, sooner.  But those 
actions alone are not sufficient.  The need for such coordination 
and project management was highlighted even before the 
Commission approved Peoples’ program.  Accordingly, the 
Commission approves the first phase of Staff’s segmented 
oversight plan.  The need (if any) for additional action will be 
determined upon receipt of the prudent “second opinion” called for 
by the first phase of Staff’s proposal, which is approved here.  This 
Commission expects that Staff and Peoples will develop and 
present to the Commission and parties to this proceeding a clear 
plan for implementing the oversight initiative approved here within 
30 days of our adoption of this Order.   
    
5. Net Operating Losses 

a. 2012 Bonus Depreciation and Net Operating Losses 
 

The Proposed Order fails to analyze evidence in the record, which shows that the Utilities 

repeatedly assured the parties that the 2012 Net Operating Loss (“NOL”) prior to surrebuttal 

testimony, the first time they indicated as much.  Although the Utilities repeatedly assured 

parties the 2012 NOL would not have an impact on rates in this case, they changed their position 

on that at the last possible opportunity to their own benefit.  The Proposed Order incorrectly 

relies on the fact that the American Taxpayer Relief Act of 2012 (“ATRA”) was enacted in 

January of 2013 as justification for acceptance of the Utilities’ delayed assertion of a benefical 
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impact from the 2012 NOL.  In fact, the  ATRA had no impact whatsoever on the Utilities’ 2012 

NOL; only the 2013 NOL.  The Utilities’ closing of books for 2012 is also irrelevant.  The 

Utilities knew of the NOL since at least October 2012.  At that time, the Utilities informed the 

parties that the Utilities were aware that the 2012 tax benefit would result in an NOL for that 

year, but asserted that is would not affect the Utilities’ revenue requirement in this case.  Staff 

Cross Ex. 12, Staff Cross Ex. 13.   

While 2013 bonus depreciation was not assured until the President signed the ATRA in 

2013, the 2012 bonus depreciation has been known since the inception of this rate case.  The 

Utilities’ initial representation, which they maintained through the rebuttal phase of testimony, 

was that any 2012 NOL would be used on their parent company’s consolidated tax return.  Staff 

Cross Ex., 12, Staff Cross Ex. 13.  That is acknowledged by the Proposed Order.  PO at 99.  

However, the Proposed Order incorrectly asserts that it would have been “improper” at the direct 

or rebuttal phase to include the NOL.  Id.  That conclusion is based on the false premise that the 

Utilities did not know that they (rather than their parent corporation) would or could use the 

NOL. In fact, the Utilities could have made that decision at any time – certainly prior to filing 

their surrebuttal testimony.  The choice to use the NOLs for their individual benefit at that late 

phase in the case prejudiced other parties by severely limiting their opportunity to test the 

Utilities’ representations and to respond.  Ratepayers may be prejudiced again by the Proposed 

Order’s acceptance of this late change, since the Utilities or their parent may change their minds 

once again.  If the Utilities (or their parent) choose to reverse the NOL use decision again, 

passing the benefit of the NOL to the parent and decreasing the Utilities’ revenue requirements, 

the approved rates will be higher than the Utilities’ actual revenue requirements.   
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As explained in the CUB-City Initial Brief (at 27), the NOL is a result of the availability 

of 50% bonus tax depreciation for certain new depreciable assets with a recovery period of 20 

years or less.  See Smith, CUB-City Ex. 2.0, 45:996-1001.  The “bonus” tax depreciation allows 

the utility to depreciate 50% of the asset in its first year (rather than equally over the live of the 

asset).  For example, if a qualifying asset was worth $250,000 and was expected to last 20 years, 

per normal accounting rules, $12,500 should be charged per year to the company’s expenses.  

Using bonus depreciation, the utility could deduct 50% of the purchase price of the asset, 

$125,000, rather than only $12,500, in 2012.  If the company’s net profit for 2012 was $100,000, 

then after the $125,000 deduction, the company would have a Net Operating Loss (“NOL”) of 

$25,000.  

This tax benefit has been known since the Utilities’ last rate case, ICC Docket 11-0280 

cons., where the Utilities proposed an adjustment to recognize the existence of an NOL. Staff 

Cross Exs. 12 and 13.  However, in the Direct and Rebuttal phases of the instant case, the 

Utilities claimed that their parent company, TEG, would be able to use the NOLs to obtain a tax 

benefit, and, thus, there was no rate base addition for 2012 NOLs reflected by the Utilities.  Staff 

Cross Exhibits 12 and 13, NS and PGL Schedule G-5.  It was not until Surrebuttal testimony that 

the Utilities asserted that they would use the 2012 NOL attributable to the bonus depreciation 

benefit.   

The Commission should not be deceived by the Utilities’ claims of “new facts” that 

caused this change in position.  Those supposed “new facts” affect only the 2013 NOL – not the 

2012 NOL.  The Utilities could, and should, have settled on their position earlier in the case, and 

should not benefit from their choice to wait until the last possible moment to propose this rate 

base increase.  As Staff pointed out, because of the Utilities’ late inclusion of the 2012 NOLs, the 
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parties did not have an opportunity to develop a full evidentiary record calculating the full effect 

of the 2012 NOLs.   

The Commission must consider the 2012 and 2013 NOL issues separately, and evaluate 

the facts specific to each year.  The Proposed Order improperly discusses them as being one in 

the same, but the reality is that the 2013 NOL may be appropriate while the 2012 certainly is not.   

 

CUB-City Exception No. 3 

The Proposed Order’s Analysis and Conclusion at 99-100 should be modified as shown 

below. 

Commission Analysis and Conclusion 
 
The Commission finds that the Utilities appropriately set 

forth its assumptions when it filed their direct case failed to justify 
a rate base increase for a 2012 NOL.  In their Direct and Rebuttal 
case, Tthe Utilities clearly indicated that based on forecasts at the 
time, while Peoples Gas or North Shore may individually be 
generating losses, the consolidated group was able to absorb such 
losses.  The Commission also finds that through discovery and at 
its next opportunity to file testimony, the Utilities again updated 
the status of the NOLs, indicating again that it was forecasting that 
the consolidated group would be able to absorb the individual 
NOLs of Peoples Gas and North Shore.  Those facts clearly 
demonstrate that the Utilities knew of the availability of the NOLs 
well before their surrebuttal case, though that was the first time 
they included the NOLs in their revenue requirement.  It would 
have been improper at either the direct stage or rebuttal stage to 
include the NOL as CUB-City argues.  The Utilities’ choice to 
change their position on the NOLs at that time significantly 
prejudiced other parties.  Those parties, after relying on the 
Utilities’ repeated representations that the 2012 NOL would not 
affect their revenue requirements in this case, then lacked any 
meaningful opportunity to introduce their own testimony on the 
subject and were only able to test the information during cross-
examination.  Therefore, the Commission finds that while the 2012 
and 2013 NOLs are appropriate and should both be reflected in 
rate base, the 2012 NOLs are not.   
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 The Utilities argued that Commission further observes that 
two new facts occurred in January 2013: the Utilities closed their 
books making actual 2012 data available and (2) the American 
Taxpayer Relief Act of 2012 was enacted.  Staff utilized some 
actual 2012 data when it updated its adjustment to North Shore’s 
forecasted plant additions, further decreasing North Shore’s rate 
base.  All parties agree that the effects of the American Taxpayer 
Relief Act of 2012 was enacted, which extended bonus 
depreciation to 2013, be reflected in rate base.  This also has the 
effect of reducing the Utilities’ rate base.  However, AG, and 
CUB-City argue against 2012 NOL, which is also new information 
only available in January 2013, which has a positive effect on rate 
base.    The Utilities’ ATRA argument is applicable to the 2013 
NOLs, but not to the 2012 NOLs.  The Utilities admit that the 2012 
NOLs have been known throughout this case, and acknowledge 
that they changed their position on the NOLs in their surrebuttal 
case.  In its reply brief, Staff agreed with the AG and CUB-City 
that the 2012 NOL should be removed from the revenue 
requirements. While Staff and the Utilities agree on the effect, 
Staff does not agree that the 2012 NOL should be included. This 
methodology to reflect the impact of the revenue increase on the 
NOL and final revenue requirements is not contested between Staff 
and the Utilities. The Utilities should have settled on their position 
earlier in the case, and the Commission is troubled by their 
eleventh-hour attempt to increase rate base.  The Commission must 
weigh all facts in evidence and it finds that it is improper to 
include boththe 2012 and 2013 NOLs in rate base. 

Therefore, the derivative NOL adjustments only for 2013 
will be reflected in the final operating statement and rate base 
schedules for the Utilities based on the amount of revenue increase 
that is ultimately approved in this proceeding.   

 
V. OPERATING EXPENSES 

C. Potentially Contested Issues 
1. Incentive Compensation 

 
The Proposed Order fails to acknowledge or analyze pertinent evidence presented by 

CUB-City.  That evidence shows that to allow recovery of the incentive compensation expense 

related to the O&M “cost control” metric will result in double-recovery for the Utilities.  The 

Proposed Order’s allowance of incentive compensation costs is premised on the expectation that 

the incentive compensation plan will be effective and provide an identifiable benefit to 
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ratepayers.  However, the Utilities themselves admitted that if their O&M cost control metric has 

its intended effect, that is, the Utilities beat their 2013 O&M budgets, there is no mechanism to 

pass the savings on to ratepayers.  Tr. at 129.  Rather, the Proposed Order would allow the 

Utilities to recover their entire O&M budget, as well as the incentive compensation costs.   

The contradictions are obvious.  The Proposed Order allows incentive compensation 

costs because they will save O&M costs, but it does not adjust O&M expense. This approach has 

the effect of assuming that the utilities do not beat their budget, but are nonetheless rewarded as 

if they had.  The Commission requires a ratepayer benefit as a pre-condition to allowing 

incentive compensation costs, but the Utilities admit there is no mechanism that can provide that 

benefit – even if O&M costs are reduced.  In re Northern Illinois Gas Company, ICC Docket 04-

0779, Final Order of September 20, 2005 at 44.  (The Proposed Order does not address the fact 

that, if costs are reduced, the Utilities keep the savings.)  Put simply, the Utilities cannot have it 

both ways.  If they are rewarded with incentive compensation for beating their budget, then the 

Commission should assume their budget is in fact reduced. 

If, alternatively, the Utilities are allowed to recover their entire budgeted O&M, then if 

the incentives are effective and they beat that budget, the Utilities should have funds available to 

pay for the incentive compensation. Those funds can come directly from the amount saved by 

not spending the entire O&M budget.  If the Utilities do not beat their budget, then the incentive 

compensation will not be paid out and no additional cost is incurred.  Under the Proposed Order, 

shareholders will simply receive a windfall of the incentive compensation costs recovered from 

ratepayers but not paid out.    

The Proposed Order makes no mention of these facts, instead focusing solely on the 

supposed customer benefits of the metric.  CUB-City contend that, in fact, there are no tangible 
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customer benefits from this cost reduction metric (see below).  Moreover, even if the metric is 

effective in reducing costs, that does not satisfy the issue of double-recovery. 

Aside from the contradictions and double recovery inherent in the Proposed Order’s 

conclusion, the Proposed Order ignores the compelling evidence presented by CUB-City that 

there are not tangible benefits to ratepayers from the O&M metric in the incentive compensation 

plan.  “Tangible” ratepayer benefit is the articulated Commission standard for recovery of an 

incentive compensation expense.  In re Northern Illinois Gas Company, ICC Docket 04-0779, 

Final Order of September 20, 2005 at 44.  The Proposed Order concludes that the O&M cost 

control metric can be reasonably expected to benefit ratepayers because it should have the effect 

of lowering rates in future rate cases.  PO at 130.  The Proposed Order bases this conclusion on 

the notion that the metric has been in place since 2011 “and it’s [sic] performance history clearly 

demonstrates that the metric has been effective in reducing or controlling costs.”  Id.  That 

conclusion is not a logical inference, and it ignores the contrary evidence of record. 

First, the Proposed Order’s conclusion is clearly contradicted by NS/PGL’s own 

testimony that their O&M budget has significantly increased year-over-year despite the existence 

of the O&M cost-control metric.  See NS/PGL Ex. 45.0 at 6:118.  In fact, PGL projects a 9% 

O&M increase for 2013 over its 2012 budget.  Id.  The Commission cannot reasonably conclude 

that the O&M metric has been effective in the face of a budgeted 9% increase over a single year.  

Either insufficient savings are being reflected in the Utilities’ proposed revenue requirement, or 

the O&M cost control metric is not, in fact, controlling costs.   

Additionally, there can be no ratepayer benefit assuming the Utilities double-recover for 

this expense as discussed above. The Commission should require tangible net benefits to 

customers to justify recovery from ratepayers of forecasted incentive compensation costs.  Even 
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NS/PGL Vice President Mr. Schott conceded that the amount of incentives paid under the 

incentive compensation program should not exceed the savings created by such incentives – that 

is, that there should be a net benefit.  Feb 6 tr. 400:6-11.  The Utilities did not even attempt to 

prove that reasonable, prudent expectation here.   

The Utilities further acknowledged that the O&M cost control metric is not based on 

NS/PGL cost control performance, but on the performance of all Integrys (parent company) 

company affiliates.  Cleary, NS-PGL Ex. 29.0 at 7:150-156, Feb 4 tr. 124:1-12, Feb 4 tr. 126:8-

18.  Therefore, NS/PGL employees could receive a payout under the plan despite NS/PGL not in 

fact beating their O&M budgets, and customers thus not receiving any benefit whatsoever.  This 

is another uncontroverted fact not acknowledged or addressed in the Propsed Order’s Analysis 

and Conclusions.   

Finally, the Commission cannot reasonably conclude that the Utilities have shown a net 

benefit to customers from the O&M metric of the incentive compensation plan, because the 

Utilities have not provided the particulars of their 2013 Non-Executive Incentive Compensation 

Plan for review in this proceeding.  Although the Utilities assert that the 2013 Plan will be 

substantially similar to the 2012 Plan, they provided no actual 2013 numbers.  Feb 4 tr. 141:13-

17.  The target cost reduction that will trigger payouts is unknown; the amount of the payouts is 

unknown; whether the plan will be modified simply to relate to costs of serving Illinois 

ratepayers is unknown.  The Plan for which costs are included in the proposed revenue 

requirement is not a part of this record.  The Company has therefore provided no reliable basis or 

support for their claim that the payout requirements will be beneficial to ratepayers in any way.   

Feb 4 tr. 141:8-12, Smith, CUB-City Ex. 2.0, 16:327-330.   
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As a result of the O&M “cost control” metric, the Commission should disallow one-half 

of the Utilities’ Non-Executive Incentive Compensation Plan (the “Plan”) costs, amounting to 

$5,764,152 for PGL and $878.142 for NS.  CUB-City Ex. 2.0, 15:311-314.  

 

CUB-City Exception No. 4 

 The Proposed Order at 130 should be modified as shown below. 

Commission Analysis and Conclusions 
 
The Commission finds that the Utilities have failed to 

demonstrate that expenses related to the Utilities’ O&M cost 
control metric which consist of 50% of the Utilities’ Non-
Executive Plan’s costs are reasonable, prudent, and reasonably 
expected to benefit ratepayers.  Unlike in the Utilities’ last rate 
cases, tThe Utilities provided did not provide sufficient evidence in 
this proceeding to establish that the O&M cost control metric can 
reasonably be expected to provide benefits to ratepayers. The 
Commission has a long-standing policy of only allowing incentive 
compensation costs when those costs have a net benefit to 
ratepayers. One of the goals that the Commission encourages 
public utilities to incentivize through such plans is the control and 
reduction of operating costs since, as the Commission concluded in 
the ComEd 2005 and Peoples Gas 2007 decisions, this should have 
the effect, all else being equal, of lowering the costs to be 
recovered in future rate cases. The Commission is not persuaded 
that the O&M metric has The Utilities’ O&M cost control metric 
has now been in place since 2011 and it’s performance history 
clearly demonstrates that the metric has been effective in reducing 
or controlling costs which the Commission continues to believe is 
beneficial to ratepayers given the significant increase in the 
proposed O&M budgets. The Commission shares the concern of 
CUB-City that recovery of both the full O&M budget and the 
incentive compensation (that is paid out when the Utilities 
successfully beat that budget) will result in over-recovery in one 
way or the other.  The Commission is further concerned that the 
incentive compensation is not necessarily tied to North Shore and 
Peoples Gas, but instead is tied to goals of their parent company.  
Moreover, the actual 2013 incentive compensatoin plan was not 
presented for Commission consideration in this docket, and we are 
forced to base our decision on the only evidence in the record, the 
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2012 plan, and the Utilities’ statements that the 2013 plan will be 
substantially similar.  Additionally, the recovery of these expenses 
is consistent with prior Commission treatment of costs associated 
with such metrics.  Accordingly, The proposal by the AG and 
CUB-City to disallow this portion of the Utilities’ Non-Executive 
Plan is adopted rejected. 
 
4. Vacancy Adjustment 

 
 The Proposed Order incorrectly concludes that the Utilities’ test year staffing levels will 

equal their forecasts for every day of the test year.  PO at 141.  This conclusion ignores the 

record evidence demonstrating that neither NS, PGL, nor their staffing allocation from IBS have, 

or will have, 100% staffing levels for that entire period.  Both AG witness Brosch and CUB-City 

witness Smith demonstrated that the Utilities have, and will continue to have, some vacant 

positions, as any large business would.  The Proposed Order incorrectly concludes that the 

Utilities will fill 100% of their vacancies for the entirety of the test year, and thus allows the 

Utilities to recover costs that the record demonstrates they will not incur.  Instead, the 

Commission should recognize the business reality reflected in CUB-City witness Smith’s 

adjustment and approve his adjustment to reduce the Utilities’ proposed operating expenses by 

$3,724,311.  See CUB-City Ex. 1.0 at 52:1456, 54:1501. 

 The Proposed Order’s conclusion appears to rely on the Utilities’ claim that they “are 

making efforts to fill their budgeted and forecasted positions to meet their test year projections.”  

PO at 140.  Even if that aspiration is sincere and the effort to reach projected maximum levels is 

achieved, the Proposed Order ignores the inevitable “churn” of employees in any large company.  

As described by both AG witness Brosch and CUB-City witness Smith, that churn of positions 

and employees would reduce, at least for some time, the amount of staffing of the Utilities from 

100%.  AG Ex. 1.0 at 18:368-378; CUB-City Ex. 1.0 at 48:1366-1371.  More importantly, an 
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examination of the actual staffing levels – both present and anticipated – shows that there will 

likely be vacancies at the beginning of the 2013 test year, despite the Utilities’ efforts to fill those 

positions.  For example, Peoples Gas had 72.5 vacant positions in September of 2012.  CUB-City 

Ex. 1.3, Schedule C-2.  Mr. Hoops’ testimony on behalf of Peoples Gas established that 40 of 

those vacant positions were in the process of being filled.  NS-PGL Ex. 28.0 Rev. at 13:271-278.  

Even if all of those graduates were hired by January 2013, that leaves 32.5 vacant positions at the 

beginning of the test year.  Under the Proposed Order’s conclusion, the Utilities would collect 

expenses from ratepayers as if those 32.5 positions were filled at the beginning of, and for the 

duration of, the test year.  Moreover, even assuming that all of the newly created positions were 

filled at the beginning of the test year, it is common for those positions to become vacant from 

time to time and for management to experience a lag before they are able to backfill that 

vacancy.  AG Ex. 1.0 at 18:368-371.  Thus, the Proposed Order’s conclusion is against the 

manifest weight of the record evidence and allows the Utilities to recover costs they will not 

incur. 

Whether or not the Utilities are “in the process of hiring” for existing vacancies and new 

positions from their training school, an offer of employment is not a guarantee that the position is 

filled, and the utility does not incur wage, salary or pension costs for an offer.  Also, a current 

employee can leave her position (due to other employment, transfer, disability, or retirement), 

and those currently employed can be terminated from their position by company management.  

AG Ex. 1.0 at 18:368-378; CUB-City Ex. 1.0 at 48:1366-1371.   

Recognizing these realities, and examining the historical data provided by the Utilities, 

CUB-City witness Smith calculated that North Shore experienced a vacancy rate in 2012 of 

2.67%, and an IBS-allocated vacancy rate of 4.15%.  CUB-City Ex. 1.0 at 51:1427-1431.  
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Peoples Gas experienced a vacancy rate in 2012 of 5.64%, and an IBS-allocated vacancy rate of 

4.15%.  Mr. Smith applied these vacancy rates to the Utilities’ proposed future labor expenses, 

removing amounts for pension and postretirement benefits expenses, concluding that $3,724,311 

were attributable to the actual vacancies experienced by the Utilities.  CUB-City Ex. 2.0 at 

24:502-506.  The Utilities’ cost projection for labor expenses ignores this unrebutted reality of 

doing business, as does the Proposed Order’s conclusion.  Therefore, the Commission should 

adopt the following language to replace page 140-141 of the Proposed Order: 

 
CUB-City Exception No. 5 
 
 The Proposed Order at 140-41 should be modified as shown below. 
 

Commission Analysis and Conclusion 
 

The Commission believes the Utilities’ projections of 
employee headcount for 2013 are unreasonable and are not 
supported by the evidence in the record. The Utilities have justified 
their forecast, noting that the primary drivers of their increased 
headcount are their improved compliance with federal and state 
pipeline safety regulations and AMRP.  Although the record 
demonstrates that the Utilities are making efforts to fill their 
budgeted and forecasted positions to meet their test year 
projections, the record also shows that even with these new hires 
the Utilities will fall short of their projected headcounts.  
Additionally, the record evidence demonstrates that a company the 
size of the Utilities experiences the routine transfer, departure, and 
firing of employees.  Many of the positions that Peoples Gas has 
forecasted have been filled, including most of the positions added 
in response to AMRP. Moreover, as of November 24, 2012, North 
Shore was two positions below its budgeted headcount and it was 
in the process of hiring for both of these positions. The 
Commission also notes that the Utilities have explained that 
Peoples Gas’ headcount for 2012 did not meet its budgeted level 
due to the unanticipated length of time it took to establish the 
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school it partnered with the City Colleges of Chicago and the 
UWUA Power for America Training Trust Fund at the Dawson 
Technical Institute in Chicago to open to train future Peoples Gas 
workers. Peoples Gas has been hiring the graduates of this school 
since it was opened recently as full time employees allowing it to 
add utility workers to its workforce at a faster pace. However, It it 
does not appears that Peoples Gas’ headcount will equal its 
budgeted level even with the addition of the graduates that it plans 
to hire from this school. Accordingly, the Commission finds that 
the Utilities’ employee levels will not be equivalent to their 
forecasted employee levels and the Commission declines to adopt 
the AG’s and adopts CUB-City’s proposed adjustment to the 
Utilities' payroll expenses for a vacancy factor.  

 
 

5. Distribution O&M 
b. Legacy Sewer Lateral Cross Bore Program 

 
The Proposed Order ignores the evidence of Staff witness Mr. Burk, in concluding that 

“the Utilities have taken appropriate measures when installing their pipes underground the 

prevent cross bores.”  PO at 146.  Staff witness Burk presented compelling testimony directly 

contrary to that conclusion.  He found that the Utilities’ procedures for avoiding cross bore 

situations were either inadequate or were not followed.  Mr. Burk concluded, therefore, that the 

utilities should bear the responsibility and burden of all costs associated with the Program.  Burk, 

Staff Ex. 19.0, 5:77-79.  The Proposed Order provides no analysis of Mr. Burk’s testimony, 

simply determining that the program “will be beneficial to the Utilities’ ratepayers.”  The 

Proposed Order further concludes that these costs should be allowed because PGL “provided 

sufficient program planning.”  PO at 146.   

The analysis of this issue should be similar to the analysis the Proposed Order used for 

the Plastic Pipefitting Remediation Project (“PPRP”).  The Proposed Order disallows costs 

associated with the PPRP, which would not have been incurred had the PGL done the work right 
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the first time.  PO at 142-143.  Similarly here, ratepayers should not be burdened with the cost of 

a remediation project to correct problems that were within the Utilities’ control.  The Proposed 

Order found that the PPRP is arguably “beneficial to the Utilities’ ratepayers,” because it 

corrects a potentially dangerous problem.  However, the Proposed Order still disallowed those 

costs because, if PGL had done the work right initially, the costs would not have been incurred.  

The Proposed Order should not adopt a lower standard in this section of bare “benefits to 

ratepayers” if those benefits consist of correcting prior errors.  Such a standard would ignore the 

fact that these costs could have been avoided.  The Proposed Order should not reward the 

Utilities for now providing “sufficient program planning” to remediate problems that should 

have been avoided. 

The Commission should adopt the recommendations of Staff witnesses Mr. Burk and Mr. 

Seagle. 

 

CUB-City Exception No. 6 

 The Proposed Order at 146 should be modified as shown below.   

CUB-City 
 
CUB-City recommend that the Commission adopt Staff 

witness Mr. Seagle’s recommendation to remove all of the 
Utilities’ expenses associated with the Cross Bore Program.  CUB-
City aver that the Utilities added these costs in their supplemental 
direct testimony, nineteen business days before the filing due date 
for Staff and Intervenor direct testimony, without adequate support 
for their calculations or rationale for why customers should pay for 
remediation of  facilities Peoples Gas personnel improperly 
installed initially.  Id.Staff Ex. 6.0 at 13-14.  CUB-City note that 
while the Utilities claim that “standard industry practices and 
procedure may not have prevented all cross bores,” and that cross 
bore situations were beyond their control (NS-PGL Ex. 28 at 7), 
Staff witness Burk found that the Utilities’ procedures for avoiding 
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cross bore situations were either inadequate or were not followed.  
CUB-City point out that Mr. Burk concluded, therefore, that the 
Utilities should bear the responsibility and burden of all costs 
associated with the Cross Bore Program.  Staff Ex. 19.0 at 5.  
Accordingly, CUB-City recommend that the Commission make the 
adjustment supported by Mr. Seagle and Mr. Burk and remove all 
Cross Bore Program costs from the Utilities’ revenue 
requirements. 

 
Commission Analysis and Conclusion 
 

 The Commission believes the Cross Bore Program are not 
prudent and reasonable will be beneficial to the Utilities’ 
ratepayers and the record shows that the Utilities’ have taken 
appropriate measures when installing their pipes underground to 
prevent cross bores. The Peoples Gas procedures for identifying 
potential cross bore situations were either inadequate or were not 
followed, causing the current remediation project to be necessary.  
The Commission agrees with the Utilities that given the size and 
complexity of the sewer system in the City of Chicago and the 
Utilities’ pipe system, it is inevitable that some cross bores would 
exist.  The Utilities have explained that the program has been 
planned based on the Utilities’ experience from inspecting AMRP 
projects. The costs of this program could and should have been 
avoided had the Utilities used the appropriate procedures to avoid 
the cross bores in the first place.  Therefore, we adopt Staff’s 
proposed adjustment, supported by the AG and CUB-City.  They 
have been investigating cross bores as part of the AMRP projects 
and they have already had contractors out in the field as part of 
inspecting AMRP projects and the Utilities plan to make 
permanent assignments to the Cross Bore Program when it begins 
in 2013. Accordingly, the Commission finds that the Utilities have 
provided sufficient program planning and the costs should not be 
disallowed as proposed by Staff and the AG. 
 

c. New Chicago Department of Transportation Regulations 
 
 The Proposed Order incorrectly concludes that the Utilities’ proposed expenses to 

comply with Chicago Department of Transportation (“CDOT”) regulations are reasonable and 

supported by the evidence.  PO at 150.  This conclusion ignores the only evidence in the record 

of expenses actually incurred by the Utilities to comply with CDOT regulations, which indicates 
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that those expenses are significantly lower than the amounts proposed for recovery.  Instead, the 

Proposed Order relies on speculation provided by the Utilities. 

The Utilities themselves admit that their estimated cost of compliance does not reflect 

known and measurable costs.  AG witness Brosch and CUB-City witness Smith both provided 

test year estimates based on actual expenses.  Thus, the Commission should adopt CUB-City 

witness Smith’s adjustment to reduce the Utilities’ proposed operating expenses by $10,454,372. 

 The Proposed Order’s conclusion appears to rely on PGL’s assertion that “the majority of 

the expenses will be incurred in the beginning of the first quarter of 2013.”  PO at 150.  This 

claim is unsupported in the record, belied by the Utilities’ actual expenses and expense trends , 

which are in the record.  PGL admits that the new CDOT regulations became effective in July 

2013.  AG Ex. 4.6 at 2 (Utilities’ Response to AG DR 16.25(d)).  There is no evidence in the 

record that would indicate that some of those regulations will become effective in January 2013 

to generate new expenses.  In fact, as of November 14, 2012, PGL was “struggling with 

understanding certain changes” imposed by the regulations which were effective as of July 2012, 

undermining any claim of expertise about changed requirements in 2013.  AG Ex. 4.6 (PGL 

Response to AG DR 16.25 Attach 02).  It is unreasonable to credit the Utilities’ estimate of $10 

million worth of new expenses when PGL itself admits that the utility is uncertain of the effect of 

the regulations.  Indeed, this uncertainty could support the opposite inference -- that the cost of 

complying with these regulations will be less than what PGL incurred in 2012.   

Moreover, PGL has actual experience complying with the largest driver of its proposed 

increase in compliance expenses.  The single largest source of the claimed increase in expenses 

comes from degradation fees, for which PGL is seeking an additional $7.45 million in 2013.  

NS-PGL Ex. 20.0 at 3:49-50.  Yet, the Utilities’ witness Mr. Hoops admits that “[i]n the case of 
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the regulation fees issued by the City (i.e. degradation fee and parking fee), Peoples Gas is 

already seeing these fees issued by the City.”  NS-PGL Ex. 44.0 at 8:173-175 (emphasis added).  

Thus, PGL’s actual expenses incurred for complying with these regulations, which took effect 

six months before the beginning of the test year, are appropriate and should be used as the basis 

for calculating PGL’s test year expenses.  The Utilities’ speculative estimate lacks any record 

basis in actual costs under the regulations or demonstrated expertise.  In fact, the Utilities confess 

a lack of knowledge about how the regulations will be administered.  The Utilities’ actual costs, 

with the principal driver of compliance expenses already in place, is the only credible predictor 

in the record.    

 The Proposed Order incorrectly concludes that the Utilities’ projected costs for 2013 are 

based on historical data and that the Utilities have provided sufficient documentation detailing 

projected expenses.  PO at 150.  Both AG witness Brosch and CUB-City witness Smith 

examined those actual expenses and concluded that PGL’s test year expenses for complying with 

new CDOT regulations would be approximately $10 million less than the amount for which PGL 

seeks recovery.  The costs that PGL actually incurred to comply with the new CDOT regulations 

trended upwards from July to October 2012, then trended back down in November and 

December.  CUB-City Ex. 2.0 at 51:1131-1132.  Although PGL witness Mr. Hoops claims that 

“nearly all of these new regulations are starting to occur in January 2013,” there is no citation or 

documentation to support that claim.  NS-PGL Ex. 44.0.  In fact, the CDOT regulations were 

effective in July 2012, and PGL has already incurred expenses to comply with those regulations.  

AG Ex. 4.6 at 2 (Utilities Response to AG DR 16.25(c) and (d)).  Those 2012 expenses are the 

only actual costs in the record demonstrating the company’s experience in complying with 

CDOT’s new regulations.   
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The Commission should adopt CUB-City witness Mr. Smith’s proposed adjustment to 

reduce the Utilities’ distribution O&M expenses by $10,454,372, and replace the language on 

page 150 of the Proposed Order with the following: 

 
CUB-City Exception No. 7 
 
 The Proposed Order at 150 should be modified as shown below. 
 

Commission Analysis and Conclusion 
 

The Commission finds that the Utilities’ proposed O&M 
expenses related to compliance with new CDOT regulations are 
unreasonable, not supported by the evidence, and should be 
adopted reduced to an amount supported by historical data. The 
evidence does not supports the arguments by the AG and CUB-
City that these expenses are speculative. The Utilities have not 
projected the costs for 2013 based on historical data and future 
construction projects. The Utilities have provided insufficient 
documentation detailing their projected expenses. Additionally, the 
testimony of Utilities witness Hoops and the Utilities’ responses to 
Staff, the AG, and CUB-City data requests provide additional 
undermine support for the inclusion of these expenses. It is also 
clear from the record that the majority of the expenses will be 
incurred in the beginning of the first quarter of 2013 and that it is 
therefore appropriate to adjust the 2013 operating expenses to 
reflect these anticipated costs. The single largest cost for which the 
Utilities seek recovery is for degradation fees, which were being 
collected in 2012.  The new CDOT regulations were effective July 
2012 and there is no evidence in the record to support the Utilities’ 
assertion that some of these regulations will become effective or 
generate increased compliance costs in January 2013.  The 
Commission declines to thus adopts the adjustments recommended 
by the AG and CUB-City, as Peoples Gas’ costs in the fourth 
quarter of 2012 do not accurately reflect the impact of the new 
CDOT regulations are the only evidence in the record of actual 
costs to comply with the new CDOT regulations.   
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7. Administrative and General 
b. Advertising Expense 

 
 The Proposed Order relies on the fact that some of the expense in this category was for 

“sponsorships” of reputable charitable institutions,  and ignores evidence that other expense in 

this category is not.  PO at 163.  The Commission cannot allow recovery of the full amount 

sought by the Utilities simply because a portion of it may be recoverable under Section 9-227.  

Additionally, the Proposed Order acknowledges that the Utilities “recorded these expenses 

incorrectly,” PO at 163-164.  While the Proposed Order states that it does not take this fact 

lightly, it does nothing to prevent similar reclassifications of problematic expenses in the future.  

It was not until the Utilities faced a proposed disallowance did they determine that the expenses 

in question were “recorded incorrectly.”  NS-PGL Init. Br. at 109. 

 The Commission should reconsider the evidence presented by Staff, which demonstrates 

that at least a portion of this expense is of a promotional, goodwill or institutional nature, and 

thus not recoverable pursuant to Section 9-225 of the Public Utilities Act.  As written, the 

Proposed Order could be read to indicate that so long as a “sponsorship” is made to a 

recognizable public interest-type organization, it is recoverable from ratepayers.  This ignores the 

use and purpose requirements of Section 9-225 and 9-227; neither section uses the identity of a 

recipient as the determining criterion.   

While Section 9-227 allows charitable giving expense, Section 9-225 requires that any 

amount expended for advertising, goodwill, promotion, or politics be excluded.  An 

organization’s identity does not nullify unlawful uses or purposes.  Consider that, in fact, a 

“sponsorship” may be more than just charitable giving – it may be made for promotional or 

goodwill purposes.  For example, as described by NS/PGL witness Ms. Moy, a sponsorship may 
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mean “buying a table” (NS/PGL Ex. 26.0 at 7:137-40), whereby NS/PGL receives public 

acknowledgement of their sponsorship, and persons selected by NS/PGL attend the event and get 

an evening of food, drink and entertainment.  While the Utilities are free to continue making any 

sponsorships they choose, the Commission must analyze what is simply goodwill and what is 

recoverable from ratepayers under the PUA.  

 The Commission should adopt the adjustments proposed by Mr. Ostrander in Staff Exs. 

13.03 N and P to remove promotional and goodwill advertising expenses. 

 

CUB-City Exception No. 8 

 The Proposed Order at 164 should be modified as shown below. 

Commission Analysis and Conclusion 
 

 Staff seeks to disallow the Utilities’ sponsorships which are of 
promotional, goodwill or institutional nature. to: (1) in the case of North 
Shore, Arden Shore Child and Family Services, the City of North Shore 
Chicago, the College of Lake County, the Preservation Foundation, the 
Waukegan Park District, the Waukegan Public Library, and Window to 
the World Communication and (2) in the case of Peoples Gas, American 
Legion, the Chicago Humanities Festival, the Chicago Public Library, 
Chicago Sinfonietta, the Friends of the Parks, the Redmoon Theatre, and 
Window to the World Foundation. The Commission finds that the Utilities 
have established that the In the face of Staff’s proposed disallowance, the 
Utilities claimed that the nature of these sponsorships is charitable and 
recoverable under Section 9-227.  It is possible that the Utilities could 
have categorized a portion of these sponsorships as charitable 
contributions, but Staff has presented compelling evidence that these 
sponsorships put the Utilities name before the public in a philanthropic 
light, and constituted more than a simple donations for charitable 
purposes.  The Commission does not take the fact that the Utilities 
recorded these expenses incorrectly lightly and believes the Utilities must 
be more careful in distinguishing sponsorship and institutional 
expenditures that are allowable for charitable purposes and those that are 
allowable advertising expenses. The Commission notes that the 
rulemaking in Docket No. 12-0457 should provide guidance as well. 
However, the Commission believes that “sponsorships” like “buying 
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tables” at fundraising events and similar expenses that provide discernible 
non-charitable benefits to the utility are not recoverable pursuant to 
Section 9-225 of the PUA. the nature of the expense is more important and 
declines to adopt Staff’s position that these expenses can not be 
considered as charitable contributions because the Utilities initially 
recorded them as advertising expenses.  The Utilities are free to continue 
making any sponsorships they choose, but the Commission’s duty is to 
uphold the PUA and only allow ratepayer recovery of statutorily-allowed 
expenses.  Moreover, the Commission notes that the recipients of these 
sponsorships are either charitable organizations or organizations providing 
public welfare or educational services in the Utilities’ service territory.  
Accordingly, the Commission declines to adopts Staff’s adjustment.  

 
d. Institutional Events 

 
 Similar to the sponsorships discussed above, the Proposed Order allows recovery of  

“institutional events annual fund-raising support,” which represent promotional, goodwill 

advertising.  The Utilities admit that these events include name recognition, food and 

“entertainment,” claiming they provide “public welfare and educational benefits.”  Moy, 

NS/PGL Ex. 26.0, 9-10:186-208.  This is precisely the type of promotional or goodwill 

advertising that is expressly prohibited by Section 9-225.  Again, the Commission should not be 

persuaded by the Utilities’ claims that these costs were miscategorized – claims not made until 

they faced disallowance.  The Commission should adopt the recommendations or Staff witness 

Mr. Ostrander. 

 

CUB-City Exception No. 9 

 The Proposed Order should be modified as shown below. 

Commission Analysis and Conclusion 
 

 The Commission finds that the contributions made by the 
Utilities as an element of sponsorship of institutional events are not 
recoverable under the Act as operating expenses. The Utilities have 
provided sufficient evidence to show that these contributions were 
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made to support fundraising events for local charities and 
communities in the Utilities’ service territory and not Staff’s 
evidence showed that these sponsorships were primarily to 
promote the Utilities or foster goodwill towards the Utilities. The 
Commission reiterates that while the Utilities are free to make any 
sponsorship they choose, only expenses allowed by the PUA will 
be recoverable from ratepayers.  As opposed to outright donations 
made to charities, these sponsorships give the utility with, inter 
alia, name recognition, food and “entertainment.”  In addition, 
multiple contributions to an entity are not prohibited by the Act as 
long as the combined amount of the contributions is not 
unreasonable. There is no evidence that this is the case. The 
Commission concludes that these costs are not barred by Section 9-
225 of the Act and are  not recoverable under Section 9-225 and 9-
227.  Therefore, the Commission rejectsadopts Staff’s adjustments. 
 

 D. Taxes Other Than Income and Invested Capital Taxes 
  1. Invested Capital Tax Computation and Derivative Adjustments 
 

The Proposed Order concludes that the Utilities’ proposed methodology is “appropriate 

and consistent with applicable accounting principles,” but it does not provide any analysis as to 

explain why that is so.  PO at 178.  Two accountants in this case, CUB-City witness Mr. Smith 

and AG witness Mr. Brosch, presented evidence that the Utilities’ methodology does not in fact 

comport with accounting principles, which require considering only test year costs.  The 

Proposed Order does not address their testimony or the Utilities’ admission that contradicts the 

Proposed Order’s conclusion. 

The Commission’s objective should be to identify the best estimates of the amounts of 

invested capital tax that will actually be recorded as expenses during the 2013 test year.  CUB-

City Ex. 2.0 at 12.  The Utilities’ methodology calculates a tax amount that will not be recorded 

as an expense and actually paid until 2014.  AG Ex. 1.0 at 42.  Because the Utilities chose a 2013 

test year, the appropriate calculation (as specified by the taxing authority) uses 2012 beginning 

and ending balances.  That reflects what will actually be paid in 2013, the test year.  The Utilities 
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admitted as much in their response to AG 8.20(c), where they state, “The Illinois Invested 

Capital Tax is recorded on the books as a monthly accrual.  The monthly accrual is based upon 

last year’s tax divided by twelve (months).”  CUB-City Ex. 2.1 at 8-9 (emphasis added).  That 

reflects the accounting principle that the estimated tax liability amounts to be recorded as an 

expense for Invested Capital Tax in an accounting year are based upon the amounts shown in the 

last year’s tax return.  The Commission should adopt the recommendations of CUB-City and the 

AG and should appropriately match test year costs with the test year revenue requirement.  

 
CUB-City Exception No. 10 
 
 The Proposed Order at 169 should be modified as shown below. 
 

Commission Analysis and Conclusion 
 
The Commission finds that the Utilities’ proposed 

methodology for computing invested capital tax and derivative 
adjustments using 2013 invested capital beginning and ending 
balances in their calculation for their 2013 invested capital return is 
not appropriate and consistent with applicable accounting 
principles. The Utilities chose the 2013 test year, and the 
Commission must only include in the revenue requirement 2013 
expenses.  The Utilities’ methodology effectively allows them to 
recover 2014 expenses.  The Commission also finds that the 
Utilities have provided sufficient evidence to show that derivative 
adjustments are necessary because of the Utilities’ ongoing 
adjustments to revenues and expenses and the fact that the 
Utilities’ rate of return and rate base have not yet been approved.  
Accordingly, the Commission declines to adopts the adjustments 
related to invested capital tax proposed by the AG and CUB-City. 
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VI. RATE OF RETURN 

E. Cost of Common Equity 
 1. The Context 
 

 The Proposed Order’s overview of this issue includes language that could be problematic 

in future cases.  Specifically, the order states:  

[W]e do agree that we have should consider how our decisions will be 
perceived by the financial markets and what impact those perceptions 
might have on the Utilities, and thus, ultimately their customers.  To this 
end, the Commission will consider general market conditions and trends 
because this information influences the decisions that investors make in 
the market.  This information is relevant to our ROE decisions because we 
estimate what investors demand and that requires consideration of the full 
array of information that investors consider when they effectively set the 
real cost of capital for a utility.  PO at 205.   

 
This comment invites precisely the type of speculative commentary the Commission has 

correctly questioned in past cost of common equity determinations.  

 Consideration of unverifiable speculation about future perceptions of legally required 

Commission actions by the market or of the effect of those perceptions on a utility’s equity cost 

would be departures from the PUA requirement that Commission decisions be based on 

competent record evidence.  220 ILCS 5/10-103; 83 Ill. Adm. Code 200.610(b).  The 

Commission’s statutory task is not to predict how investors will react to its cost of equity 

determination, but to ascertain from verifiable evidence (empirical market data), the required 

return for capital raised through common equity issuances.   

 This Commission’s practice of relying on standard analytical models seeks to identify 

empirical economic requirements, as shown by testable market data.  However, with this 

invitation, the Commission opens the results of its empirical analyses to unfettered subjective 
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adjustments -- ostensibly to account for predicted investor perceptions, reactions, and desires.   

In an earlier case involving the Utilities, the Commission was asked to adopt a similar facile 

substitute for the hard work of proving a required return, viz., consideration of what regulators in 

other states had awarded their utilities.  In that connection, the Commission concluded:  

It would require us to abandon the course we, along with other 
commissions, have charted for decades.  Return determinations are 
appropriately based on a two-pronged analysis of utility-specific 
financial characteristics and financial market dynamics and 
conditions.  We have relied upon the financial models and 
reasonable adjustments to accomplish this.  Although even these 
quantitative mechanisms involve some degree of subjectivity and 
can, for that reason, be manipulated, they were constructed with 
the intention of objectively estimating the cost of equity . . . .   

 
North Shore Gas, et al., Dkts. 07-0241/07-0242 (cons.), Order, Feb 5, 2008 at 90-91.    The 

relevance and worth of speculative opinions on what the market thinks, desires, or will do suffers 

from similar deficiencies. 

 The Proposed Order’s suggestion would also exacerbate an unfair disadvantage ratepayes 

face in Commission litigation.  With the door open to predictive opinions, the Commission could 

reasonably expect to be bombarded with speculative pronouncements from multiple utility 

experts retained using utilities’ exclusive access to ratepayer funding.  See, e.g., North Shore 

Gas, et al., Dkts. 09-0166/09-0167 (cons.), Order, Feb 5, 2008 at 123 (multiple “context” 

witnesses).   

 

CUB-City Exception No. 11 

 Accordingly, the second and third paragraphs of the Context portion of the Proposed 

Order’s cost of common equity analysis (at 205) should be modified as shown below.   
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 7. Commission Analysis and Conclusions 
  a. The Context 
 While we adhere to the position that the Commission does 
not base utility returns on those approved for other utilities, in 
Illinois or elsewhere, we do agree that we have  should consider 
how our decisions will be perceived by the financial markets and 
what impact those perceptions might have on the Utilities, and 
thus, ultimately their customers.  To this end, the Commission will 
consider general market conditions and trends, because this 
information influences the decisions that investors make in the 
market.  This information is relevant to our ROE decisions because 
we estimate what investors demand and that requires consideration 
of the full array of information that investors consider when they 
effectively set the real cost of capital for a utility.  See Illinois Bell 
Tel. Co., ICC Docket Nos. 92-0448, 93-0239 (Cons.) (Order Oct. 
11, 1994) at 103. 
 The Commission believes it is important to be apprised of 
current market conditions, but only to the extent such data are 
verifiable and unbiased. because our decisions affect at least in part 
the capital costs that the market sets for the Utilities, in particular 
through   A contest of speculative expert opinions and predictions 
that lack a firm basis in empirical market data is neither helpful nor 
consistent with our obligation to rely on competent record 
evidence.  Accordingly, the Commission will carefully examine 
such testimony to assure it reflects market requirements, and not 
merely investor desires for better returns.  the creditfor rating 
agencies' evaluation of regulation quality and direction.  The 
Commission believes it would be improper to ignore altogether the 
potential market reactions to our cost of capital decisions. 

 
5. Risk Premium   

 Consistent with the Commission’s historical practice, the Proposed Order bases its 

determination of the cost of common equity for the Utilities on the results of Discounted Cash 

Flow (DCF) and Capital Asset Pricing Model (CAPM) analyses.  Those Proposed Order’s 

analyses accepted only a subset of the data submitted by the Utilities.  In particular, the DCF and 

CAPM model results developed using data from the Utilities’ Combination Group of electric and 
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gas proxy firms were appropriately excluded from the Proposed Order’s cost of common equity 

determination.  See CUB-City Init. Br. at 53-54.  In addition, the Risk Premium estimate offered 

by the Utilities was excluded from the recommended cost of equity determination, consistent 

with the Commission’s established practice.  PO at 207.  CUB-City endorse these aspects of the 

Commission’s analysis.   

 Though the Proposed Order notes that other aspects of the analyses in the record were 

objectionable, the Proposed Order does not identify or provide details on those excluded 

elements.  Consequently, CUB-City cannot comment specifically on them.  However, the 

Commission should clearly identify the objectionable inputs or methodology elements and state 

its specific objections, so that any reviewing courts can more easily understand and sustain the 

Commission’s determination.   

6. Effect of Riders UEA and VBA   

 The Proposed Order appears to use two improper criteria in its determination of the 

appropriateness of adjustments for certain revenue protection riders the Utilities enjoy.  The 

Proposed Order first concludes that “there is no change in risk that has occurred since the last 

case that would warrant an adjustment” for Rider UEA.  PO at 207-208.  That rider assures 

utility recovery of otherwise uncollectible billed amounts.  However, the relevant inquiry is not 

whether there has been a change since the last case, but whether the risk reduction associated 

with the rider is the source of a variance from market indicators.  That is, the question to be 

asked is not whether the rider is new, but whether it is a variable that is not accounted for in the 

market data used.  If the effect on the Utilities’ risk that is attributable to Rider UEA (a reduction 

in revenue-collection risk) remains the same as the effect identified in the Utilities’ last case, this 

reduction in risk must again be recognized and taken into account. 
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 The Proposed Order next concludes that no adjustment is warranted because “trackers 

such as Rider UEA have become quite common in the natural gas utility business.”  Id.  The 

substantive nature and the precise risk reductions associated with the varied trackers across the 

industry are apparently deemed irrelevant.  That is not correct.  As the Commission has observed 

with respect to another aspect of its cost of equity determinations: “The Commission is 

completely uninformed as to the decisions from other these other (sic) jurisdictions where we 

have no evidence that circumstances are comparable. Such comparisons are not relevant.”  North 

Shore Gas, et al., Dkt. 11-0280/11-0281, Jan 10, 2012 at 137.  Such consequential information 

on the particulars of other uncollectibles trackers and their individual effects on utility risk and 

utility cost of equity are equally important.  But they are absent from this record and ignored in 

the Proposed Order’s analysis.   

 The Utilities enjoy an unusual array of revenue protection mechanisms -- Rider VBA, 

Rider UEA, and steadily increasing fixed customer charge recovery.  The record does not show 

that the risk reducing effect of such redundant protections is common in the industry, even 

among the Delivery Group used as a proxy for the Utilities.  And , because the Utilities’ stocks 

are not directly traded on the market, their specific risk characteristics are not captured by an 

observable market indicator.  The Proposed Order’s broad assumptions about unidentified 

revenue assurance measures affecting other utilities and its assumption of unproven equivalences 

of risk characteristics are not acceptable bases for a lawful cost of common equity determination.   

 The Proposed Order does not articulate an adequate basis for rejection of Staff’s 

proposed Rider UEA adjustment.  In the absence of such a valid basis, the Staff adjustment -- 

which the Commission has previously found appropriate -- should be continued, on the basis of 

the supporting evidence of record.   
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CUB-City Exception No. 12 

 Unless the Commission can provide a lawful basis for rejection of Staff’s proposed Rider 

UEA adjustment – an adjustment approved in prior cases – this portion of the Proposed Order’s 

cost of equity analysis should be deleted and the adjustment continued.   

 In addition, the summary Conclusions section of the Proposed Order’s cost of equity 

analysis should be modified to conform to the changes recommended in the above exceptions. 

 

IX. RATE DESIGN 

C. Service Classification Rate Design 
2. Contested Issues – North Shore and Peoples Gas 

a. Service Classification No. 1, Small Residential Non-Heating 

The Proposed Order errs in rejecting AG witness Rubin’s proposed rate design.  While 

the Staff proposal that the Proposed Order adopts is a more reasonable approach than the 

Companies’ proposal, Mr. Rubin’s proposal more closely adheres to actual cost data and 

represents the most precise allocation of demand costs in the record.  Mr. Rubin appropriately 

relies on a detailed review of residential customers’ costs of service, as developed in the 

Companies’ Cost of Service Study (“COSS”), to support his analysis.  

As an initial matter, a clarification of the Proposed Order’s analysis regarding AG 

Witness Rubin’s residential heating customer rate design proposal is required.  The Proposed 

Order misconstrues Mr. Rubin’s proposal.  Mr. Rubin proposes that the approved rates recover 

“75% customer related distribution costs through the customer charge and that the remaining 

25% of those costs be recovered through the first block distribution charge.”  AG Ex. 3.0 at 

24:518-520  The Proposed Order erroneously construes that proposal to mean that 75% of the 



43 

 

Companies’ so-called “fixed” costs1 are recovered in the customer charge.  PO at 237.  However, 

Mr. Rubin’s analysis does not focus on “fixed” cost recovery.  Mr. Rubin’s rate design approach 

focuses on the proper allocation of the costs defined by the Companies’ ECOSS, in particular, 

those classified as customer-related versus usage-related costs.  Indeed, this distinction highlights 

the very essence of the dispute respecting this rate design exercise.   

Mr. Rubin’s detailed examination of each Company’s COSS reveals the fallacy of the 

Companies’ foundational premise, that all the Companies’ costs are fixed.  Their own COSS 

establishes clearly that each Company’s demand-related costs are significantly higher than the 

utility’s proposed rate per therm (29% higher for PGL and 35% higher for NS).  AG Ex. 3.0, 

19:427-428, 23:511-512.  Thus, under the Companies’ proposal, a significant portion of the 

Companies’ demand costs are being recovered – in appropriately -- in the fixed customer charge.  

The same also is true, to some degree, under the Staff proposal adopted by the Proposed Order.  

(Staff increased cost recovery through the fixed customer charge several percentage points above 

the level that would avoid improper recovery of demand-related costs on a per-customer basis 

(i.e. through the customer charge).  Id. at 22:488-489. 

Though Mr. Rubin did not present the specific percentages of “fixed” cost recovery in his 

testimony, the Proposed Order’s focus on “fixed” costs makes these percentages pertinent.   

                                                            
1 The Companies’ definition of “fixed” costs creates a category of costs not recognized in 

their ECOSS.  The Companies simply call any costs that do not vary directly with usage “fixed” 
and assert they should be recovered through the customer charge.  The Companies’ own ECOSS 
shows that a significant portion of their costs of service do vary with the amount of gas 
customers use.  Indeed, the Companies admit that demand costs – like the significant cost of their 
pipes – vary with the amount of gas customers use. AG Ex. 3.0R, 7:162-164; PGL Ex. 13.0 at 
8:167.   
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These percentages can be determined from Mr. Rubin’s Rebuttal Exhibits 6.03 and 6.042.  The 

total “fixed” cost recovery that results from Mr. Rubin’s residential heating class rate design 

proposal is 55% for Peoples Gas and 60% for North Shore Gas.  Thus, Mr. Rubin’s ECOSS 

based proposal results in a slight increase in “fixed” cost recovery for Peoples Gas and a slight 

decrease for North Shore Gas residential heating customers, in comparison to current rates.   

 Mr. Rubin’s rate design proposal reflects the unrebutted fact that the usage and demand 

characteristics of the residential heating class are vastly different not only from those of the non-

heating class, but also vary within the class.  The heating class is not homogenous.  In fact, it 

contains a considerable diversity in home sizes.  AG Ex. 3.09.  The evidence in this record 

demonstrates that customers in the residential heating class have widely divergent usage 

characteristics.  AG Ex. 3.0 at 18-19:406-418.  This non-homogeneity undermines the supposed 

conceptual basis for moving toward greater “fixed cost” recovery. The higher the fixed charge 

component of customer bills, the less ability customers have to reduce their bill by using less gas.  

More important, under such a rate design, the higher the fixed charge, the more likely it is that 

low use customers will pay more than the cost to serve them.  Conversely, higher users will pay 

less than the costs to serve them, if the volumetric portion of the bill accounts for less of the total 

charges.   

The result is a subsidy from low use to high use customers within the same class. This 

effect has been demonstrated in Peoples’ and North Shore’s existing residential rate structure:  

the existing rates paid by non-heating customers are recovering greatly in excess of the cost of 

                                                            
2 Using the data in AG Ex. 6.03 and 6.04, at the bottom of page 3, customer charge 

revenues (in the last column) divided by total revenues generate the relevant percentage. 
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serving that customer class.  AG Ex. 3.0, 5:125-127.  The divergence in demand characteristics 

within the residential heating class argues heavily for less fixed cost recovery – not more.   

The bifurcation of the heating and non-heating customer classes only partially addresses 

the effect of the disparity of usage characteristics within the larger residential customer class.  

Mr. Rubin identified similar problems with the 80% cost recovery proposed by the Companies.  

AG Ex. 6.0, 2:38-42.  While the Staff proposed rate design, adopted by the Proposed Order, 

mitigates the effect of the Company’s desired increase in fixed charges, Staff’s approach is less 

responsive to actual ECOSS cost data than is Mr. Rubin’s. 

The Staff rate design adopted by the Proposed Order moves residential heating customers 

to a flat (single block) distribution (volumetric) charge.  See Staff Ex. 8.0, 28:652-656.  In 

contrast, Mr. Rubin recommends that the utilities retain two consumption blocks in its residential 

heating rate.  AG Ex. 3.0R, 20:430-440.  Mr. Rubin’s proposal retains the declining two-step 

distribution block charges, but increases the second block charge from the current rate structure.  

Id. at 24:513-532.  Mr. Rubin concluded that it is reasonable to recover some of allegedly 

“fixed” distribution costs through the first 50 therms per month that are consumed.  This will 

provide PGL with significant stability in the recovery of the associated revenues and will not 

distort the demand-related price signal that is sent to customers in the second (more weather-

sensitive) consumption block.  Id.  This approach is responsive to the variation in demand within 

the residential heating class. 

 CUB-City agree with Staff (Staff Ex. 8.0, 8:179-182) and the Proposed Order (p. 237) 

that the Commission should proceed with caution in the movement toward greater fixed cost 

recovery.  While the Staff rate design proposal adopted by the Proposed Order partially achieves 

this goal, the residential rate structure proposed by Mr. Rubin more appropriately recognizes the 



46 

 

ECOSS-defined difference between customer costs and demand-related.  It also more accurately 

and appropriately allocates those costs by avoiding the significant cross-subsidization that will 

occur from ignoring the lack of homogeneity in the residential class.  Mr. Rubin has designed 

rates that are cost-based and that do not cause significant cross-subsidies.  CUB-City, therefore, 

recommend that the Commission adopt the rate design recommended by AG witness Rubin. 

Finally, in light of the Second District Appellate Court’s decision affirming the 

Commission’s approval of Rider VBA on a permanent basis, there is no need to rush toward the 

higher percentages of recovery through fixed charges that Illinois utilities without VBA enjoy.  

While CUB has repeatedly challenged the legal and policy basis for approving Rider VBA, and 

continues to oppose it on those bases3, the Commission’s stated purpose for approving Rider 

VBA on a permanent basis itself assumes the utilities are not rewarded with duplicative revenue 

assurance, like that provided by full recovery of “fixed” costs in fixed charges: 

The reasons to continue Rider VBA are that it is a symmetrical and 
transparent formula for collecting the approved distribution 
revenue requirements -- not more or less -- from customers if the 
Commission chooses not to provide fully for recovery of fixed 
costs through fixed charges.  
 

Docket Nos. 11-0280, 11-0281 (cons.), Order at 163 (emphasis supplied).  A greater move 

toward cost recovery through fixed charges would therefore represent duplicative – and 

unwarranted – revenue stream protection.  The effect of approving greater fixed charge cost 

recovery, in the absence of a showing that the customer class’ cost of service warrants it, is that 

lower usage customers pay more than the costs to serve them and higher users pay less than the 

                                                            
3 Because it would be a largely futile exercise, considering the Second District Appellate 

Court’s recent opinion, CUB-City have elected not to take exception to the Proposed Order’s 
conclusion regarding Rider VBA. 



47 

 

costs to serve them.  This represents a problematic inequity that is corrected by Mr. Rubin’s cost-

based approach to rate design.  

Furthermore, as CUB-City argued in their Initial Brief, the Companies’ adoption of 

bifurcation of the residential class between heating and non-heating, without a detailed analysis 

verifying that there is real synchronicity with high/low users’ costs (or actually looking at and 

being guided by costs), should encourage the Commission to consider seriously other rate design 

proposals in the record. 

 

CUB-City Exception No. 13 

 For the foregoing reasons, CUB-City propose that the Commission adopt the following 

changes to the Proposed Order’s “Commission Analysis and Conclusions” on pages 237-8: 

Commission Analysis and Conclusions 
 
 The Utilities propose to continue recovering storage-related 
fixed costs through Rider SSC. The Utilities also propose for S.C.1 
HTG, recovery of non-storage related fixed costs through the 
customer charge with recovery of all remaining non-storage related 
fixed costs through a single flat distribution charge. Underlying the 
Utilities’ proposal is the argument that all non-storage related costs 
at issue here are fixed costs.  
 Staff does not object to the proposed recovery of storage-
related fixed costs through Rider SSC. Additionally, Staff does not 
object to the proposal to move from a declining block distribution 
charge to a single flat distribution charge. Staff, however, proposes 
to increase the recovery of non-storage related fixed costs from 
67% to 68% through the distribution charges for North Shore and 
from 54% to 61% for Peoples Gas. 
 The AG also does not object to the proposed recovery of 
storage-related fixed costs through Rider SSC.  For S.C.1 HTG 
customers, the AG proposes that the Utilities recover 75% 
customer related distribution costs through the customer charge 
and that the remaining 25% of those costs be recovered through the 
first block distribution charge total fixed cost recovery that results 
from the AG’s residential heating class rate design proposal, 
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supported by CUB-City, is 55% for Peoples Gas and 60% for 
North Shore Gas. The AG takes issue with the Utilities’ assertion 
that all non-storage related costs at issue here are fixed costs.  
 As discussed previously in this Order, as a general 
proposition, the Commission continues to believe that more fixed 
costs should be recovered through fixed charges, only if the cost of 
service demonstrates this to be prudent policy when appropriate. 
The Commission has approved the recovery of 80% of fixed costs 
through fixed charges in other natural gas proceedings, however, 
the Commission believes that in this instance, the record evidence 
does not support such a conclusion. It is clear that the bifurcation 
of the S.C. No. 1 class will produce a decrease for the non-heating 
class even with the increase in fixed cost recovery proposed by 
Staff and the Utilities. However, this is not the case for the heating 
class. In the interest of promoting the principles of gradualism, rate 
continuity, and rate understandability, the Commission believes it 
is necessary to observe the effects of the bifurcation on the heating 
class before further increasing the percentage of recovery of non-
storage fixed costs recovered through the customers charge. 
Having considered all of the evidence in the record, the 
Commission finds that the AG’s Staff’s proposed rate design for 
S.C.1 HTG is reasonable and should be adopted. 
 The Commission also notes that, generally speaking, the 
AG witness’ proposals are inconsistent with the Commission’s 
policy of increasing fixed cost recovery through fixed charges on a 
gradual basis.  Additionally, the basis for the AG’s proposed 
distribution charges is not entirely clear to the Commission. 

 

XI. CONCLUSION 
 
 WHEREFORE, CUB and the City respectfully request that the Commission modify the 

Proposed Order to adopt the adjustments noted above. 
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