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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

Commonwealth Edison Company   ) 

       ) 

) Docket No. 12-0590 

       ) 

Verified Petition for Expedited Approval of ) 

Modifications to Rate GAP – Government ) 

Aggregation Protocols    ) 

 

 

 

REPLY BRIEF ON EXCEPTIONS 

OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 

 

 

 The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.800 of the Illinois Commerce Commission’s Rules 

of Practice (83 Ill. Adm. Code 200.800), respectfully submits its Reply Brief on 

Exceptions in the above-captioned matter.  

Background 

ComEd filed its Petition for Expedited Approval of Modifications to Rate GAP – 

Government Aggregation Protocols on October 31, 2012.  Pursuant to the schedule 

approved by the Administrative Law Judge (“ALJ”), on December 21, 2012, Staff and 

the Retail Energy Supply Association (“RESA”) filed Motions to Dismiss.  On January 

18, 2013, the Illinois Competitive Energy Association (“ICEA”) and ComEd filed 

Responses to these Motions to Dismiss.  Staff and RESA filed separate Replies to the 

Motions to Dismiss on February 1, 2013. The ALJ set out the Proposed Order (“PO”) on 
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April 4, 2013, and Staff, ComEd, and ICEA filed separate Briefs on Exceptions (“BOE”) 

on April 18, 2013. Staff filed a Motion to Strike the Brief on Exceptions of the Illinois 

Competitive Energy Association on April 22, 2013 arguing that because ICEA failed to 

include recommended language in its BOE, the entire BOE should be striken. The ALJ 

set a schedule to brief Staff’s Motion to Strike, but in the interim, ICEA filed a Motion for 

Leave to File Revised Brief on Exceptions of the Illinois Competitive Energy Association 

on April 26, 2013. Staff did not object to this Motion.  The ALJ granted the Motion for 

Leave, and the Revised BOE contained the requisite replacement language.  Therefore, 

Staff now files its Reply Brief on Exceptions responding to ComEd’s BOE, filed on April 

18, 2013, and ICEA’s Revised BOE, filed on April 26, 2013. 

Replies 

ICEA argues that the PO should be revised to deny the Motions to Dismiss for 

two reasons: (1) implementing the proposed tariff in this docket would be more efficient 

than waiting for the procedural process to come to a close in Docket No.12-0456; and 

(2) current law and Commission precedent support the adoption of the proposed 

ComEd Rate GAP tariff. ComEd argues that (1) the procedural history in the PO should 

contain the procedural history of Docket 12-0456; (2) that the PO should include a more 

detailed description of the changes that would be made pursuant to the proposed Rate 

GAP tariff; and (3) that the PO should be revised to deny the Motions to Dismiss for 

three substantive reasons. 

First, ICEA makes several arguments asserting that the Commission entertaining 

two separate, parallel dockets dealing with the same issues would actually be more 

efficient. See, generally, ICEA Revised BOE. In making these arguments, ICEA asserts 
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that “the Proposed Order ignores the operational inefficiencies to government 

aggregation programs . . . and the delay and disruption of customer benefits,” and 

points to the “inefficiencies that would be imposed upon, and potential risks to, 

municipal aggregation programs” by not implementing the proposed Rate GAP tariff in 

ComEd’s territory. ICEA Revised BOE at 2. However, the efficiency of municipal 

aggregation itself is not at issue here; the Motions to Dismiss were granted based on 

administrative efficiency because the Commission is currently dealing with “the very 

question of who should get how much information when” in Docket 12-0456. PO at 3. 

As Staff and RESA both argued, and the ALJ ruled, “because the same issues are 

already being litigated in the rulemaking in Docket 12-0456 . . . Administrative economy 

requires that this docket be dismissed because the exact same issues are being 

considered in the rulemaking.” Id. This has nothing to do with the efficiency of the 

aggregation programs themselves or the purported delay in customer benefits. 

Moreover, Staff points out that under ComEd’s current Rate GAP tariff, communities are 

commencing municipal aggregations at astounding rates. The argument that adhering 

to administrative economy and due process of the issues presented in Docket 12-0456 

(and most of the issues presented in the proposed Rate GAP tariff here) would cause 

undue delay is unfounded. 

Additionally, ICEA argues that the rulemaking process is “uncertain” and takes 

time, and for that reason this docket should address those same issues here as well.  

ICEA Revised BOE at 3. ICEA seems to be assuming that somehow this docket will not 

be subject to the Commission’s procedural requirements. It assumes “that it would be 

prudent, efficient and judicious for the Commission to approve ComEd’s Rate GAP 
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Petition,” but there is nothing to stop parties like those in Docket 12-0456 from 

intervening in this docket, and thereby forcing the Commission to deal with the same 

issues in this docket, both procedurally and substantively. ICEA Revised BOE at 4. One 

should assume that the parties interested in Docket 12-0456 will also be interested in 

intervening in this docket, as it deals with a subset of the same issues, and thus could 

result in similar procedural processes.  Staff submits that the resulting parallel dockets 

could simply mirror each other, requiring the Commission to consider some of the same 

issues concurrently in two separate dockets. This is the definition of administrative 

inefficiency, and should be avoided.  Finally, if the Motions to Dismiss were denied, the 

Commission would have to proceed with at least two dockets to litigate the same 

issues: (Docket 12-0456, Docket 12-0590.)  Moreover, it may even require a third 

proceeding in order to reconcile the potentially disparate conclusions resulting from 

addressing the saem issues in different cases.  Again, this is administratively inefficient, 

and should be avoided. 

Second, ICEA asserts that “current law and Commission precedent” support the 

proposed Rate GAP tariff. ICEA Revised BOE at 2, 5. However, neither of these 

assertions is correct. The “current law” to which ICEA refers is contained within the 

Illinois Power Agency Act (“IPA Act”), which provides, among other things, that electric 

utilities must provide “account numbers, names, and addresses of residential and small 

commercial retail customers” in the aggregation area upon the request of the corporate 

authorities, township board, or county board. 20 ILCS 3855/1-92;  see ICEA Revised 

BOE at 6. However, while the IPA Act requires the utilities to provide that information 

upon request, it does not specify how the information is to be transferred or when that 
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information is to be transferred. 20 ILCS 3855/1-92. The rulemaking in Docket 12-0456 

touches on these very issues, but ICEA assumes its interpretation, and that contained in 

the proposed Rate GAP tariff, is the only interpretation of the law. This is simply not the 

case; if it were, the current Rate GAP tariff would not comply with the law, and no one 

makes that argument.  

ICEA also states that the Commission has previously “approved” Ameren’s Rate-

GA tariff, and that the Rate-GA tariff is equivalent to “Commission precedent.” ICEA 

Revised BOE at 2, 5, 6-7. Here, ICEA is ignoring the clear procedural history around 

Ameren’s Rate-GA tariff. That tariff was never investigated, and was simply not 

suspended.  As Staff pointed out in its Reply in support of its Motion to Dismiss, the 

Commission has found that “[a] decision to pass a tariff to file . . .. . . is not an inquiry 

into the propriety of the rates as in a formal hearing under section 9-201(b). Under 

section 9-201(a) of the Act, if the ICC does not suspend the rates, the utility is not 

required to justify its rates as it must in a formal hearing.” Staff Reply to Staff Motion to 

Dismiss at 7 (citing  A. Finkl and Sons Co. v. Illinois Commerce Comm’n, 325 Ill. App. 

3d 142, 151, 756 N.E.2d 933, 940 (4th Dist. 2001) (internal citations omitted)); see 

Antioch Milling Co. v. Public Service Co. of Northern Illinois, 4 Ill. 2d 200, 206, 123 

N.E.2d 302, 305 (1954). The “passed to file” Ameren Rate-GA tariff cannot be said to be 

“Commission precedent,” and, indeed, it is not as the Commission’s approval was never 

provided.  

Importantly, the substantive arguments made in favor of the proposed Rate GAP 

tariff by both ComEd and ICEA are improper at this point in the procedure of this docket: 

ICEA and ComEd should be concerned with the arguments made by Staff and RESA in 
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their Motions to Dismiss and the ruling by the ALJ on those Motions, not attempting to 

inappropriately argue the substance of the petition. However, many of ComEd’s 

arguments go to the substance of the proposed Rate GAP tariff. For this reason, Staff 

will address these arguments, but maintains its position that original arguments are 

inappropriate at this time, and should be ignored entirely. 

First, ComEd asserts that the procedural history of Docket 12-0456 should be 

included in the PO in this docket “because it understates the delays and challenges 

faced in ICC Docket No. 12-0456.” ComEd BOE at 3. Staff does not believe it is 

necessary, or appropriate, for the PO to include the language suggested by ComEd. 

See ComEd BOE at 4. While the docket does cover the same substantive issues 

brought up in the proposed tariff (excepting the changes to conform with the change in 

the IPA Act), among other things, its procedural history should not be at issue when 

determining whether this docket should be dismissed for administrative efficiency. 

Regardless of the procedural history of Docket 12-0456, this docket would be 

duplicative and administratively inefficient should it be allowed to continue because it 

addresses some of the same issues as Docket 12-0456. Moreover, ComEd seems to 

dismiss the possibility that parties will intervene in this docket, should it be allowed to 

continue, and similar procedural issues could crop up here. Staff, however, believes this 

would be the likely outcome of revising the PO to deny the Motions to Dismiss. 

Therefore, the suggested language of ComEd on this issue should be rejected, and the 

original language of the PO should be retained.  

ComEd also argues that the PO did not adequately address the substance of the 

proposed Rate GAP tariff, and that the PO should be revised to include a “more 
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thorough description of the changes to be made to Rate GAP.” ComEd BOE at 5. 

However, the PO did not address the substance of the proposed Rate GAP tariff 

because it disposed of this proceeding on a Motion to Dismiss, which presented a 

procedural issue.  Arguments now as to the substance of the petition and the proposed 

tariff should be ignored. The language suggested by ComEd should be rejected, and 

the original language of the PO should remain unchanged. 

ComEd next argues that the PO should be revised to deny the Motions to 

Dismiss based on three assertions. ComEd BOE at 8-10. First, ComEd asserts that the 

PO is incorrect in stating that “the exact same issues are being considered in the 

rulemaking.” PO at 3; ComEd BOE at 8. In order to support this, ComEd argues that “at 

least with respect to the proposed change to Rate GAP to collapse the two-step process 

to a one-step process in line with Ameren’s Rate GA, the record in the rulemaking 

docket does not suggest this issue is at all contested.” ComEd BOE at 8. However, 

ComEd ignores the fact that the substance of the rule addresses when and how 

customer information will be provided by utilities to municipalities, and that is the subject 

matter in this case. Additionally, ComEd ignores the draft rule submitted by Staff, which 

does not specify either a two-step or one-step process, and the record in the rulemaking 

does not suggest that this is at all contested. See id. This cannot serve to support a 

view that a one-step process is supported any more than a two-step process, and more 

importantly, this proposed tariff does much more than merely “collapse the two-step 

transfer process to a one-step process.” Id.  

Second, ComEd asserts that “nothing suggests that these matters could not be 

resolved in a relatively prompt manner among the few participants, and certainly nothing 
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implies that this docket would face the challenges encountered in the rulemaking 

docket.” ComEd BOE at 9. However, ComEd cannot assume that the parties who 

expressed interest in the rulemaking would not express similar interests in this tariff 

docket, were it to continue. As has been conceded by all but ComEd, this docket deals 

with many of the same issues addressed in Docket 12-0456. See, e.g., ICEA Revised 

BOE (stating “the most recent draft of proposed rules in Docket 12-0456 addresses the 

same issues dealt with in the Revised Rate GAP Petition.”) Additionally, the proposed 

Rate GAP tariff arguably attempts to regulate municipal organizations, and the 

Commission’s authority to regulate municipal organizations has been a major issue in 

Docket 12-0456 causing much, if not all, of the delays in the procedural process. See 

Reply to Staff of the Illinois Commerce Commission Motion to Dismiss at 4; ComEd 

Petition, Att. B at 3.  

It seems illogical to ask the Commission to rule on the proposed Rate GAP tariff 

changes when the Commission is being asked to decide the Commission’s overall 

authority regarding municipal aggregation in the 12-0456 Docket. Moreover, to the 

extent the authority of the Commission would be at issue in this docket, it is more 

appropriate to decide the authority issue in the rulemaking docket, which rule when 

published will then control any proposed tariff addressing these issues, like this ComEd 

tariff.  

Finally, ComEd asserts that the proposed Rate GAP tariff “promotes 

consistency,” despite the likelihood that if this docket move forward, the Rate GAP tariff 

would be modified once, and then would likely need additional modification following the 

rulemaking, resulting in potentially three different versions of this tariff in a relatively 
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short time period. ComEd BOE at 9. Moreover, , even if ComEd’s arguments, for all the 

reasons articulated above should be rejected. 

WHEREFORE, for the reasons stated above and in Staff’s Motion to Dismiss, 

Staff respectfully requests that the Commission reject the objections to the PO, and 

enter the PO as filed on April 4, 2013 to dismiss the proceeding in its entirety.  
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