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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  )   

                                                                              )                 

Verified Petition for Expedited Approval of    )    Docket No. 12-0590 

Modifications to Rate GAP-Government         ) 

Aggregation Protocols                                        ) 

 

REPLY OF 

THE RETAIL ENERGY SUPPLY ASSOCIATION 

TO BRIEFS ON EXCEPTIONS 

 

 

 The Retail Energy Supply Association (“RESA”)
1
 by and through its attorney, Gerard T. Fox, 

pursuant to 83 Illinois Admin. Code Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission”) and the schedule established by the Administrative Law 

Judge in this proceeding, hereby files this Reply to Briefs on Exceptions.   

I. INTRODUCTION 

On October 31, 2012, ComEd filed its petition in this proceeding, Docket 12-0590, requesting 

approval of modifications to its Rate GAP.  On December 21, 2012, RESA filed a Motion to Dismiss 

this proceeding, Docket 12-0590, stating that the subject matter of Commonwealth Edison 

Company’s (“ComEd”) petition should be resolved in another pending proceeding, Docket 12-0456, 

a proceeding opened previously to adopt rules for governmental aggregation programs, basically for 
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 RESA’s members include Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, Inc.; 

Direct Energy Services, LLC; GDF SUEZ Energy Resources NA, Inc.; Hess Corporation; Homefield Energy; IDT 

Energy, Inc.; Integrys Energy Services, Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; Mint 
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reasons of efficiency and fairness.  The Commission Staff also filed a motion to dismiss for similar 

reasons. 

On April 4, 2013, the Administrative Law Judge (“ALJ”) served her Proposed Order 

(“ALJPO”) in this proceeding, granting the motions to dismiss of the Commission Staff and RESA.  

The ALJPO, in determining that the instant proceeding should be dismissed, states: 

Because the same issues are already being litigated in the rulemaking in Docket 12-0456, the 

Commission cannot see the benefit of keeping this docket open.  Administrative economy 

requires that this docket be dismissed because the exact same issues are being litigated in the 

rulemaking. 

(ALJPO, p. 3) 

On April 18, 2013, ComEd and the Illinois Competitive Energy Association (“ICEA”), an 

intervenor in this proceeding, filed their briefs on exceptions.
2
  In their Briefs on Exceptions, ComEd 

and ICEA argue that the ALJPO is erroneous and that this proceeding should not be dismissed.  

However, their arguments are based on erroneous concepts and should be rejected.  The Commission 

should adopt the ALJPO and dismiss this proceeding. 

 In Section II of this Reply, RESA responds to the arguments of ComEd.  In Section III of this 

Reply, RESA responds to the arguments of ICEA.   

II. RESPONSE TO COMED 

In its first two exceptions (ComEd BOE, pp. 3-8), ComEd argues that the ALJPO should be 

revised to add what looks to be about two additional pages of text.  However, this is completely 

unnecessary.  The ALJPO summarized the positions of all of the parties to the proceeding, including 

the Commission Staff and RESA.  The ALJPO properly lays out the positions of all the parties and 

reaches the correct conclusion. 

                                                 
2
 On April 30, 2013, ICEA filed its Revised Brief on Exceptions. 
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In its third exception, ComEd argues that the ALJPO should be revised to deny the 

Commission Staff’s and RESA’s motions to dismiss.  ComEd offers three bases for its argument, 

each without merit.   

First, ComEd implies that the ALJPO is incorrect in that it “contends” that the transfer of 

customer information is of central concern in the rulemaking in Docket 12-0456 and that the exact 

same issues proposed by ComEd in the instant proceeding are being considered in the rulemaking.  

(Id., p. 8)  ComEd then claims that its proposed change to “collapse the two-step process to a one-

step process” is not a contested issue in Docket 12-456; rather, in “ComEd’s view, the issue of central 

concern in the rulemaking docket involves identifying the parties to whom the rules would apply and 

how”, citing its own Initial and Reply Comments in Docket 12-0456.  (Id.)  Unfortunately for 

ComEd, saying that it is uncontested does not make it so.  ComEd is not the only party in Docket 12-

456.  RESA is a party in Docket 12-456 and RESA’s Verified Initial Comments (pp. 2-7) and 

Verified Reply Comments (pp. 2-4) make it very clear that RESA opposes in Docket 12-0456 any 

“collapsing” of the two-step process to a one-step process if that will result in utilities disclosing 

customer information about existing and pending customers of Retail Electric Suppliers.  Clearly 

collapsing the two-step process to a one-step process is a contested issue in Docket 12-456. 

Second, ComEd argues that the ALJPO incorrectly implies that RESA’s objections to the 

modifications in the instant proceeding would “preclude expeditious resolution”.  (ComEd BOE, p. 

9).  ComEd then refers to the irrelevant fact that the Commission is required to approve energy 

efficiency plans within 90 days.  (Id.)  However, there is no 90 day deadline in this proceeding, nor is 

there any deadline at all.  No testimony has been submitted by any party.  Indeed, no schedule has 

been set regarding how many rounds of testimony and briefs there will be.  No discovery has taken 

place pending rulings on the motions to dismiss.  Considering that ComEd’s proposed tariff 
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provisions would result in the provision of customer information about existing and pending RES 

customers to governmental aggregators and their chosen aggregation suppliers, RESA takes this 

proceeding very seriously and will not forego its due process rights to accommodate ComEd’s notion 

that this is a simple proceeding that can be resolved expeditiously. 

Third, ComEd contends that the arguments by Staff and RESA that the proposed 

modifications to Rate GAP could be inconsistent with whatever rules emerge from the rulemaking 

proceeding in Docket 12-0456 are “both speculative and unfounded”.  (Id.)  In fact, ComEd contends 

that it is attempting to achieve consistency with the tariff approved by the Commission for Ameren 

Illinois.  (Id.)  However, there are obviously at least two ways to resolve any inconsistency between 

the governmental aggregation tariffs of ComEd and Ameren.  In RESA’s opinion, Ameren’s tariff 

should be revised to be consistent with that of ComEd.  RESA’s position in the rulemaking 

proceeding, Docket 12-0456, is that Ameren should not be providing account numbers of existing 

and pending RES customers, thereby facilitating the switching of such customers from their RES to 

the Aggregation Supplier.  In this regard, RESA notes that Ameren is a party in the rulemaking 

proceeding; however, it is not a party in the instant proceeding. 

 III. RESPONSE TO ICEA 

ICEA argues that the ALJPO ignores the inefficiencies that will result if the proposed 

revisions to Rate GAP are not approved in an expeditious manner.  (ICEA BOE, p. 3)  As part of its 

argument, ICEA refers to an unrelated Commission docket, Docket 09-0592, in which the 

Commission took approximately three years to adopt 83 Ill. Admin. Code Part 412, Obligations of 

Retail Electric Suppliers.  (Id.)  First, ICEA does not even offer any anecdotal evidence as to alleged 

inefficiencies.  The simple fact is that hundreds of municipalities and other governmental bodies have 

already passed governmental opt-out aggregation programs in ComEd’s service territory, including 
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the City of Chicago which has the largest opt-out program in the country. (see 

www.pluginillinois.org/municipalaggregationlist.aspx)    In short, ComEd’s existing Rate GAP 

appears to be working fine.  Second, Docket 09-0592 involved multiple rounds of workshops, 

multiple sets of comments, withdrawal of the proposed rules published in the Illinois Register, and an 

unprecedented prohibition of the second notice rules by the Joint Committee on Administrative Rules 

of the Illinois General Assembly.  There is no reason to believe that the Commission cannot adopt 

rules in Docket 12-0456 in a timely fashion, indeed well before the instant proceeding could result in 

a final order. 

ICEA also argues that the ALJPO fails to recognize that the provision of account numbers 

through a single list under Rate GAP, as proposed to be revised by ComEd, is supported by both 

statute and Commission precedent.  (ICEA BOE, pp. 5-6).  However, ICEA fails to recognize that 

ComEd’s Rate GAP, in its existing form, was filed by ComEd on April 11, 2012.  Thus, the effective 

date of the existing ComEd tariff is after the date that  the statute—Section 1-92 of the Illinois Power 

Agency Act (the “IPA Act”)—referred to by ICEA was revised to require the provision of account 

numbers (August 12, 2011) and after the Commission voted on April 4, 2012 to allow Ameren’s 

governmental aggregation tariff to go into effect without suspension.  Moreover, the existing Rate 

GAP resulted from an extensive Commission investigation in Docket 11-0434.  The fact that the 

Commission allowed Ameren’s governmental aggregation tariff to go into effect, without suspension, 

does not make it the established Commission policy.  Furthermore, as pointed out previously, 

Ameren is a party in Docket 12-0456, not in this proceeding, which makes the rulemaking docket a 

more appropriate proceeding to resolve differences in the Commission approved governmental 

aggregation tariffs for the two utilities.   

 

http://www.pluginillinois.org/municipalaggregationlist.aspx
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IV. CONCLUSION 

For the foregoing reasons, the Retail Energy Supply Association requests that the 

Commission reject the arguments of ComEd and ICEA and adopt the ALJPO, which after a thorough 

and reasoned analysis, grants the motions to dismiss filed by the Commission Staff and RESA in this 

proceeding.  

Dated:  May 8, 2013 

 

     Respectfully submitted, 

 

     Retail Energy Supply Association 

 

     By:  /s/Gerard T. Fox 

      Gerard T. Fox 

 

 

 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson 

Suite 3500 

Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com 
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 Please take note that on May 8, 2013, I caused to be filed via e-docket with the Chief Clerk of 

the Illinois Commerce Commission, the attached Reply of the Retail Energy Supply Association to 

Briefs on Exceptions in this proceeding. 

 

Dated:  May 8, 2013 

 

 

       /s/GERARD T. FOX 

       Gerard T. Fox 
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