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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission    ) 
 On Its Own Motion      ) 
        ) 
AMEREN ILLINOIS COMPANY     )  
d/b/a Ameren Illinois       ) Docket No. 11-0592  
        )  
Investigation into Compliance with     )  
the Efficiency Standard Requirement of    ) 
Section 8-103(f) of the Public Utilities Act.   ) 
 

THE PEOPLE OF THE STATE OF ILLINOIS’  
AND THE CITIZENS UTILITY BOARD’S 

PRE-TRIAL MEMORANDUM 
 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois; and the Citizens Utility Board, through its attorney; present this Pretrial 

Memorandum pursuant to the request of the Administrative Law Judge (“ALJ”) in the above-

captioned docket. 

 
 I.  INTRODUCTION / STATEMENT OF THE CASE  
 

This docket involves the Commission’s analysis and consideration of Ameren Illinois 

Company’s (“Ameren” or “the Company”) performance for Program Year 3 of its obligations 

under Section 8-103 of the Public Utilities Act (“the Act”) to implement cost-effective energy 

efficiency measures to reduce the amount of energy utilized by its retail customers in accordance 

with annual incremental annual energy savings goals specified in the statute.  That subsection 

provides that electric utilities shall implement energy efficiency programs that achieve the 

following annual energy savings levels: 

        (1) 0.2% of energy delivered in the year commencing   
     June 1, 2008;  
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        (2) 0.4% of energy delivered in the year commencing   
     June 1, 2009;  
  
        (3) 0.6% of energy delivered in the year commencing   
     June 1, 2010;  
  
        (4) 0.8% of energy delivered in the year commencing   
     June 1, 2011;  
  
        (5) 1% of energy delivered in the year commencing   
     June 1, 2012;  
  
        (6) 1.4% of energy delivered in the year commencing   
     June 1, 2013;  
  
        (7) 1.8% of energy delivered in the year commencing   
     June 1, 2014; and  
  
        (8) 2% of energy delivered in the year commencing   
     June 1, 2015 and each year thereafter.  
  

220 ILCS 5/8-103(b)  This docket assesses Ameren’s achievement of 0.6% of energy delivered 

in the year commencing June 1, 2010, otherwise known as Program Year 3 (“PY3”).  Subsection 

(c) of that statute also requires that electric utilities implement cost-effective demand-response 

measures to reduce peak demand by 0.1% over the prior year for eligible retail customers, as 

defined in Section 16-111.5 of this Act, and for customers that elect hourly service from the 

utility pursuant to Section 16-107 of this Act, provided those customers have not been declared 

competitive.” 220 ILCS 5/8-103(c).  These requirements commenced June 1, 2008 and continue 

for 10 years.  Id.  

 Section 8-103(e) of the Act requires that the utility and the Department of Commerce 

and Economic Opportunity (“DCEO” or “the Department”) share the duties of implementing the 

energy efficiency measures. Specifically, the statute provides that “[e]lectric utilities shall 

implement 75% of the energy efficiency measures approved by the Commission. … The 
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remaining 25% of those energy efficiency measures approved by the Commission shall be 

implemented by the [Department], and must be designed in conjunction with the utility and the 

filing process.”  220 ILCS 5/8-103(e).  In Docket No. 07-0539, the Commission interpreted this 

directive to mean that Ameren Illinois was responsible for achieving approximately 80% of the 

total portfolio savings, while DCEO was responsible for achieving the remaining 20% of the 

total portfolio savings.  Conspicuously absent from this record is any testimony from DCEO as 

to the programs it provided during PY3, an evaluation of those programs and any discussion as 

to it performance related to energy savings achievement. 

Ameren presented the testimony of Kenneth Woolcutt, who stated in his pre-filed 

testimony that Ameren exceeded its statutory energy efficiency kilowatt-hour (kWh) savings 

goals established in its Commission-approved 2008–2010 Energy Efficiency and Demand 

Response Plan (“Plan”) for PY3. Specifically, under the Plan, Ameren’s total PY3 portfolio 

energy savings goal was 181,757 MWH. Ameren Illinois achieved savings of 263,374 MWH in 

PY3, exceeding the goal by 81,618 MWH without applying banked savings from the previous 

year.  AIC Ex. 1.0 at 6, 8-9.  As described by Ameren witness Woolcutt, Ameren is proposing 

that, based on this performance, it therefore should be allowed to bank 10% of 5 its PY3 goal 

(absent the DCEO portion of goals) of 181,757 MWh as  additional banked savings for use in 

future years.  Ameren Ex. 1.0 at 10. 

The Commission Staff presented the testimony of witness Jennifer Hinman and Dr. 

David Brightwell.  Ms. Hinman testified that she disagreed with Ameren witness Woolcutt’s 

assertion that its program year 3 (“PY3”) savings goals are 0.6% of electricity delivered in PY3, 

which is equal to a total statutory savings goal 15 of 227,196 MWh. Ms. Hinman asserted that 

goals should be set based on forecasted load for the program year in question, rather than the 
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energy load delivered, and then be fixed in each plan.  Staff Ex. 2.0 at 4-5.  She further testified 

that she disagrees with Ameren’s approach to calculating banked savings and proposes an 

increase in allowed banking to reflect 10% of the entire statutory goal (Ameren plus DCEO 

portions), rather than calculating the banked amount based on Ameren’s portion of the annual 

savings goal.  Id. at 3-4. 

Dr. Brightwell expressed concern regarding the Ameren evaluator’s decision to carry 

over certain energy savings associated with Compact Fluorescent Lamp (“CFL”) into future 

program years, consistent with assumptions as to when the bulbs are installed by customers, 

because of complexities that may arise as federal lighting standards change. Staff Ex. 1.0 at 3-5. 

He recommended a specific approach to counting those future savings in PY4 and PY5 

associated with the CFL carry-over to future program years of savings achieved.  Id.    

In response to the Staff testimony, the People filed the testimony of energy efficiency 

expert Philip H. Mosenthal. Mr. Mosenthal’s testimony focused on the following issues with 

respect to Ameren’s third program year: 

� Appropriate procedure for establishing annual savings goals;  

� Banking of savings; and  

� CFL carryover savings.  

In sum, Mr. Mosenthal testified that he disagreed with Ms. Hinman’s testimony that the 

calculation of energy savings to be achieved in a given program year should be based on 

forecasted energy usage, rather than actual energy delivered.  AG Ex. 1.0 at 7-8.  He stated that 

while her approach would be preferable in that it provides greater certainty about goals prior to 

the actual capture of energy savings, he did not believe this approach would be consistent with 

the plain and unambiguous language of Section 8-103(b) of the Public Utilities Act (“the Act”) 
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which states annual goals must be a percentage “of energy delivered in the year.”  Id., citing 220 

ILCS 5/8-103(b). 

On the issue of how to calculate the banking of energy savings in a given year, Mr. 

Mosenthal noted that he disagreed with Ms. Hinman’s recommended approach to calculating 

banked savings.  He testified that the Staff-proposed methodology would reward Ameren with 

extra banked savings based on DCEO’s combined goals, which Ameren was under no obligation 

to meet.  He noted that none of this additional banked savings would ever be used toward 

crediting DCEO savings or obligations, but rather simply to benefit Ameren.  AG Ex. 1.0 at 10-

11.   

Finally, on the issue of CFL carryover, Mr. Mosenthal noted that Ameren witness 

Woolcutt states that Ameren has accepted the recommendation of its evaluators, as well as the 

entire Stakeholder Advisory Group1 as expressed in the recently ICC-approved statewide 

Technical Reference Manual (“TRM”) to recognize an “in-service-rate” that reduces the first 

year claimed savings based on evidence of the proportion of CFLs actually installed on average 

in the first year.  Id. at 5-6.  Without taking a position on the merits of Dr. Brightwell’s 

argument, Mr. Mosenthal noted that the utilities, SAG parties, and Staff, are currently engaged in 

discussions around the three most appropriate ways to count these future savings as part of the 

SAG’s on-going TRM process. Id. at 6.  Accordingly, this issue is not relevant to this Docket, 

nor would it be beneficial at this point for the ICC to address it given the existence of the 

collaborative TRM process adopted in ICC Docket No. 12-0528.   

                                                
1 The Stakeholder Advisory Group ("SAG") was first defined in the electric utilities' first energy efficiency Plan 
Orders to include "the Utility, DCEO, Staff, the Attorney General, BOMA and CUB and representation from a 
variety of interests, including residential consumers, business consumers, environmental and energy advocacy 
organizations, trades and local government... [and] a representative from the ARES (alternative retail electric 
supplier) community… ." Docket No. 07-0540, Final Order at 33, February 6, 2008.   
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The People and CUB urge the Commission to resolve the issues addressed in Mr. 

Mosenthal’s rebuttal testimony consistent with the recommendations made in this Prehearing 

Memorandum.   

 

II. CALCULATION OF ENERGY SAVINGS GOALS SHOULD BE BASED ON THE 
AMOUNT OF ENERGY DELIVERED, NOT FORECASTED. 

 
As noted above, Ameren established its PY3 goal by relying on the statutory language of 

Section 8-103(b)(3), which requires electric utilities to implement cost-effective energy 

efficiency measures to meet an energy savings goal of “0.6% of energy delivered in the year 

commencing June 1, 2010” (emphasis added).  Staff witness Hinman disagrees with this 

approach and instead recommends that the Commission adopt an approach “consistent with the 

approach approved by the Commission for ComEd, in which the statutory savings goal is 

determined by the projected energy delivered for the specific program year, as provided in the 

energy efficiency plan approved by the Commission.”2 

 The difference between these two approaches for PY3 is de minimus, as noted by Mr. 

Mosenthal. Under Ameren’s approach the goal would be 227,196 MWh, while under Staff’s 

approach it would rise approximately 2% to 231,813 MWh. AG Ex. 1.0 at 7.  Under either goal, 

it is not disputed that Ameren significantly exceeded its goal, as well as significantly exceeded 

110% of both its goal and the combined Ameren and DCEO goals. Id. In other words, regardless 

of the appropriate goal, Ameren would qualify for banking up to any 10% banking limit imposed 

by the Commission. 

 While Staff’s approach is preferable because it allows the Commission to approve a plan 

and then lock in the goal so it is known and certain prior to the beginning of each program year, 

                                                
2 ICC Ex. 2.0 (Hinman)  at 4. 
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the plain reading of Section 8-103 of the Act is that it requires use of the actual load delivered, 

which can only be known after the fact. Ms. Hinman notes that the Commission adopted an 

approach relying on a forecast of load for ComEd in the past.3  While planning a portfolio must 

rely on forecasts by necessity, the reconciliation of savings achieved should be based upon 

energy delivered, as Section 8-103(b) clearly states.  

Mr. Mosenthal acknowledged that at this point in time, this issue is more of an academic 

argument that has little if any effect on future goals and plans.  He noted that it is likely any 

variances between the two approaches would result in at most just a few percent change in the 

energy savings requirement. AG Ex. 1.0 at 7-8.  More importantly, we are now entering a 

planning period where budget caps identified in Section 8-103(d) will be severely limiting the 

ability of both electric and gas utilities to fully meet the statutory energy savings goals, absent a 

legislative change. As a result, it is highly likely that any future plan goals will reflect modified 

goals that are reduced from the statutory levels, per Section 8-103(d) of the Act.  In that event, 

the reduced goals would be specifically articulated in plans and approved by the ICC, and would 

no longer be tied to a particular share of either forecasted or delivered energy consumption. 

III. BANKING OF ENERGY SAVINGS SHOULD NOT BE BASED UPON 
COMBINED UTILITY/DCEO GOALS. 

 
 

In the first Section 8-103 ComEd three-year electric energy efficiency plan docket, the 

Commission allowed the “banking” of excess savings beyond that required to meet goals to be 

applied to future year savings claims. However, in doing so, the Commission expressed concerns 

that if banking were to grow too large it would be inconsistent with legislative intent, and 

therefore limited allowable banking: 

                                                
3 ICC Ex. 2.0 (Hinman) at 4, citing ICC Docket No. 07-0540,  Order of February 6, 2008 at 10-11. 
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Limiting the amount of allowable "banked energy savings" to a 
percentage of the banked year's energy savings is reasonable. It is also 
reasonable to limit the amount that can be "banked" to one which 
would only allow utilities to "bank" a de minimus carry over, as 
anything further would violate the statute. Therefore, ComEd's and 
DCEO's request for Commission approval of "banked" energy savings 
is granted, but, they may "bank" no more than 10 percent of the 
energy savings required by statute in the year, in which, it is 
"banked."  

 

ICC Docket No. 07-0540, Order of Feb. 6, 2008 at 40-41. It appears that the Commission did not 

address banking directly in Ameren’s first Section 8-103 energy efficiency plan. ICC Docket No. 

07-0539, Order on Rehearing of March 26, 2008. 

In Docket No. 10-0520, the Commission’s investigation of whether ComEd achieved its 

energy savings goal for the year ending May 31, 2010, the Commission added a secondary 

criterion to banking that prohibited any banking if the combined savings of ComEd and DCEO 

did not also exceed the combined savings goal, even if ComEd individually exceeded its portion 

of the goal.4  However, despite the secondary condition, Section 8-103 of the Act makes clear 

that utilities will not be held otherwise liable in any way for a failure of DCEO to meet its goals:  

("No electric utility shall be deemed to have failed to meet the energy efficiency standards to the 

extent any such failure is due to a failure of the Department or the Agency.")  220 ILCS 5/8-103(k) 

An issue now in dispute in this docket is whether it is appropriate to allow Ameren to claim 

banking based on a limit of 10% of its individual goal or the combined Ameren and DCEO goal. 

Ameren has calculated its allowable banking based on a limit of 10% of its goal only.  It 

is asking the Commission to approve 10% of its goal to be used in a future year, which is 18,176 

MWh of new banked savings.  Ameren Ex. 1.0 at 10.  Staff, on the other hand, has calculated 

Ameren’s allowable banking based on a limit of 10% of the total combined goal of Ameren plus 

                                                
4 ICC Docket No. 10-0520, Order of May 16, 2012 at 5. 
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DCEO.  Staff asks that the Commission approve a higher level of new banked savings of 22,720 

MWh.  ICC Ex. 2.0 at 3.  Staff witness Hinman also argues that “it is reasonable to apply a 

consistent treatment to banking in the current proceeding.”  Id. 

 As noted by Mr. Mosenthal, correct application of the banking calculation is essential to 

ensure that the utilities are not banking savings that are not attributable to their own actions and 

programs.    While Staff is correct that a single policy on banking should be articulated and 

applied consistently to all the utilities implementing programs pursuant to the Act, Mr. 

Mosenthal testified that Staff’s explicit position on banking should not be adopted.  

 Ms. Hinman argues that so long as the achieved savings of Ameren and DCEO combined 

more than exceed 10% of their combined goal, Ameren should be allowed to capture the full 

10% of the combined goal as banked savings, while providing no banking at all to DCEO.  Staff 

Ex. 2.0 at 3-4.  In this case, DCEO fell far short of reaching its goal of 45,439 MWh, achieving 

just a little more than 50% of its energy savings goals. AG Ex. 1.0 at 10.  As a result it seems 

clear that it would be inappropriate to award DCEO banking when it fell short of its goal. 

However, Staff’s approach would inappropriately give Ameren extra banked savings simply 

because DCEO had a separate goal. Because Section 9-103(k) of the Act makes clear the utilities 

are not responsible for the DCEO portion of the goal, it is illogical to then allow them to benefit 

from this goal by increasing banking. The Commission was clear that it wanted to constrain 

banking to a de minimus 10%.  ICC Docket No. 07-0540, Order of Feb. 6, 2008 at 40-41.  To 

now allow Ameren to leverage DCEO’s obligations to expand this banking, and use the banking 

only for future Ameren goals (as opposed to any future DCEO goals) makes no logical sense and 

undermines the de minimus constraint. If the Commission were to agree with Staff, it would 

effectively raise this de minimus constraint to about 12%, because the DCEO portion of the 
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entire goal was 20%.  In other words, Ameren would collect its 10% banking limit on its goal, 

and then get an additional 2% (10% of DCEO’s 20% share) of banking based on a goal that does 

not even apply to Ameren.  AG Ex. 1.0 at 11.   

 If in the future, both a utility and DCEO exceed their goals by more than 10%, it is 

appropriate to let them both bank their fair share toward their own future goals.  However, given 

that DCEO did not exceed its goal, simply giving the DCEO share to Ameren is illogical and 

robs ratepayers of the additional energy savings that the utilities would otherwise be required to 

achieve.  For these reasons, the ICC should reject Staff’s banking argument, and clarify the 

banking rules for all utilities and DCEO, consistent with Mr. Mosenthal’s recommendation. 

IV.  THE QUESTION OF HOW TO CARRYOVER CFL SAVINGS TO FUTURE 
YEARS IS BEING RESOLVED IN ANOTHER SETTING. 

 
Ameren has accepted the recommendation of its evaluators as well as the entire SAG, as 

expressed in the recently ICC-approved statewide Technical Reference Manual (TRM)5, to 

recognize an “in-service-rate” of CFLs that reduces the first year claimed savings based on 

evidence of the proportion of CFLs actually installed on average in the first year.  Ameren Ex. 

2.0 at 3.  A portion of the remainder of CFL savings would be claimed in the following two years 

based on evaluation studies that indicate the average installation rates.  AG Ex. 1.0 at 3.  Staff 

witness David Brightwell has recommended a specific approach to counting those future savings 

in PY4 and PY5.6 However, it is unclear from Dr. Brightwell’s testimony whether his suggested 

approach differs in any way from Ameren’s plans at this point, as his comments only address 

future year savings that are not at issue in this docket. The People do not take a position here on 

the merits of Dr. Brightwell’s argument.  What is more important to note is that the utilities and 

                                                
5 ICC Docket 12-0528, Order of January 9, 2013. 
6 ICC Ex. 1.0 (Brightwell) at 4-5.  
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SAG parties, as well as Staff, are currently engaged in discussions around the most appropriate 

way to count these future savings as part of the SAG’s on-going TRM process. Accordingly, the 

CFL carryover issue is not relevant to this Docket, nor would it be beneficial at this point for the 

ICC to address it.  The established collaborative TRM process is working well, as evidenced by 

the recent submission of a TRM manual for Commission approval7, which was the result of 

months of collaboration among utility and stakeholder representatives. If at some point in the 

future the parties cannot reach consensus on an approach, at that point the issue could come 

before the ICC for a decision. 

V. DEMAND RESPONSE REQUIREMENTS APPEAR TO BE UNCONTESTED. 

CUB witness Rebecca Devens testified regarding the independent evaluators’ findings on 

the performance of Ameren’s demand response (“DR”) measures for PY 3 in relation to the 

demand reduction. She testified that the PUA requires utilities to implement cost-effective 

demand-response measures to reduce peak demand by 0.1% over the prior year for eligible retail 

customers. Ms. Devens reported that Ameren’s statutory peak demand reduction target for PY 3 

was 15 MW, or 15,000 KW, and Ameren’s proposed peak demand reduction target was 15,789 

KW. Id. at 3. In Exhibit 2.0, Mr. Woolcutt’s Rebuttal Testimony, Ameren clarified that Ameren 

Illinois' demand response reduction target for PY3 was actually projected to be an estimated 

5263 kW.  

Ms. Devens also reported on evaluator findings on Ameren’s achievement of the DR 

goals, stating that in one test event where Ameren remotely controlled the air conditioners of 23 

residential program participants between 1 p.m. to 5 p.m., the evaluator determined that load 

reductions ranged from -0.23 kW to -0.83kW. Ameren’s evaluator also reported that Ameren 
                                                
7  On January 9, 2013, the first edition of the IL-TRM was approved by the Commission in Docket No. 12-0528.  
See ICC Docket No. 12-0528, Order of January 9, 2013; See also ICC Docket No. 13-0077, Initiating Order of 
January 24, 2013. 
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called one commercial and industrial demand response event in PY 3 for customers who received 

programmable thermostats in PYs 2 and 3, and achieved demand savings of 564 KW.  Ameren 

also noted in its Rebuttal testimony that the savings amounts identified in Ms. Devens' testimony 

only identify savings achieved through thermostats installed in PY 3 and not in previous years. 

CUB anticipates it will accept this statement. 

VI. CONCLUSION  

 Wherefore, the People of the State of Illinois and the Citizens Utility Board urge the 

Commission to adopt a final Order in this proceeding consistent with the conclusions outlined in 

this Pre-Trial Memorandum. 

Respectfully submitted, 
 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 

 
Senior Assistant Attorney General 
Public Utilities Bureau 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-3736 
Email: klusson@atg.state.il.us 
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Kristin Munsch, Attorney 
309 W. Washington, Suite 800 
Chicago, IL 60606 
(312) 263-4282 
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Dated:  May 7, 2013 


