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I. INTRODUCTION AND PURPOSE OF TESTIMONY 1 

Q. Are you the same Martin R. Cohen who presented Direct Testimony in this 2 
proceeding? 3 

A. Yes. 4 

Q.  On whose behalf are you presenting testimony? 5 

A.  I am testifying on behalf of the Citizens Utility Board and the People of the State of 6 

Illinois as represented by the Attorney General’s Office. 7 

Q.  What is the purpose of your testimony? 8 

A.  I am presenting Rebuttal Testimony to respond to the Rebuttal Testimony of Mr. Robert 9 

R. Mudra of AGL Services Company on behalf of Nicor Gas Company, and to the Direct 10 

Testimony of Teresa Ringenbach on behalf of the Retail Energy Supply Association and 11 

Interstate Gas Supply of Illinois, Inc. 12 

Q.  Please summarize your Rebuttal Testimony. 13 

A. Neither the Company’s Rebuttal testimony nor the Direct Testimony of any party has 14 

altered my view that Rider 17 should be rejected by the Commission.  While I am not an 15 

attorney, I believe the Public Utilities Act requires that, in order to approve the tariff, the 16 

Commission must find that it is just and reasonable.  The record evidence fails to show 17 

any benefits to residential and small commercial customers from services provided by 18 

AGS in Nicor’s territory and it also fails to show prospective benefits of POR.  Moreover, 19 

the nature of the gas market in Illinois does not allow significant opportunity for retail 20 

suppliers to profit from selling gas commodity to residential and small commercial 21 

customers at prices that are competitive with utility-supplied gas.  However, if the 22 

Commission decides to approve the tariff, my initial recommendations for modifications 23 
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to its terms and conditions remain.  The best way to ensure that customers are not 24 

charged excessive amounts by Nicor is to charge all costs to the Q-AGS themselves.  The 25 

way to address the lack of incentive for a Q-AGS to limit its customers’ uncollectibles is 26 

to set the uncollectibles component of the discount rate separately for each Q-AGS based 27 

on its uncollectibles history.  If the Commission decides to allow Nicor to charge 28 

customers for a Purchase of Receivables program, a series of consumer protections to 29 

disclose the charges and to limit them to reasonable amounts should be included in the 30 

tariff.  Intangible Cost recovery should be denied and in no case should Nicor be allowed 31 

to recover Intangible Costs below the line.  Finally, the differences in structure, markets, 32 

and regulation of the Illinois gas and electric industries support rejection of Rider 17.  33 

II. RESPONSE TO TESTIMONY OF MR. MUDRA 34 

Q.  Mr. Mudra states that he wants to “emphasize that the Company proposed Rider 17 35 
as (sic) an optional service that is tailored to the Company’s operations and reflects 36 
the input of Alternative Gas Suppliers to meet their concerns.” (emphasis in 37 

original, p.3, line 46-47).  Is Rider 17 optional? 38 

A.  Rider 17 may be optional for Q-AGS, but it is not optional for their customers.  If a 39 

customer takes supply service from a Q-AGS participating in PORCB, the customer 40 

would become subject to the terms and conditions of Rider 17, and would be required to 41 

pay any customer charges associated with Nicor’s recovery of its associated costs.  While 42 

the program reflects the input of AGS and meets their concerns, it does not reflect the 43 

input nor meet the concerns of customers. 44 

Q.  Mr. Mudra testifies that Rider 17 has been developed “through arms-length 45 
negotiations with RESA and AGS.” (p.32, line 705).  Should the Commission’s 46 

decision be swayed by the fact that the tariff was negotiated among those parties? 47 
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A.  No.  Rider 17 must be judged on its merits.  The fact that it was agreed to by Nicor and 48 

the AGS parties says nothing about whether Rider 17 should be approved.  An agreement 49 

between a utility and other parties, all of whom stand to benefit from the tariff, is not 50 

sufficient grounds for its approval. 51 

Q.  Do you agree with Mr. Mudra that “AGS and customers ultimately will be the judge 52 
of whether Nicor Gas’ provision of the PORCB service provides so-called “net 53 
benefits” to customers.”? (p.34, line 754-755) 54 

A.  No.  Before approving Rider 17, the Commission must decide whether or not, in its 55 

judgment, implementation of the tariff is just and reasonable.  Its decision must be based 56 

on a record of evidence.  If no evidence in the record demonstrates that the tariff has 57 

benefits that exceed its costs, the Commission has no basis on which to approve it as 58 

either just or reasonable.  Mr. Mudra is incorrect when he asserts that the question of 59 

whether or not Rider 17 provides net benefits to customers “is beyond the scope of this 60 

proceeding.” (lines 746-747).  In the absence of a statutory mandate to implement POR, 61 

this question is fundamental to this proceeding. 62 

Rider 17 may be beneficial to AGS and Nicor, who negotiated its terms as a 63 

private agreement, but no evidence has been presented of benefits to Nicor customers.  64 

Instead of evidence, the parties to the agreement have submitted unsubstantiated 65 

statements, such as Ms. Ringenbach’s claim that Rider 17 will result “in a broader 66 

segment of consumers enjoying the benefits of retail competition, including lower 67 

prices….” (Ringenbach Direct Testimony, P.5, line 91-92).  However, no party has 68 

presented evidence that demonstrates that retail gas competition has resulted in lower 69 

prices in Illinois or by what amount or in what fashion such prices would decrease as a 70 
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result of a POR tariff.  To the contrary, the CUB Gas Market Monitor (CUB-AG Exhibit 71 

1.1) shows the opposite. 72 

Q.  Mr. Mudra testifies that Rider 17 “insures that customers who continue to purchase 73 

their natural gas supplies at Nicor Gas’ regulated monthly Rider 6 – Gas Supply 74 
Cost prices will not be charged with the unregulated uncollectible costs from AGS.” 75 
(p. 32 line 714-715)  Does Rider 17 put utility supply customers at risk of higher 76 

costs? 77 

A.  Yes, it does.  To the extent that some customers of AGS are charged higher rates than 78 

they would pay for utility supply, they are more likely to find their bills unaffordable, 79 

resulting in higher uncollectibles.  In this case, even if the supply uncollectibles were 80 

recovered from AGS and their customers through operation of the Discount Rate and 81 

PORA, the delivery-related uncollectibles would also increase, thus raising the 82 

uncollectible amounts to be recovered from all Nicor customers, not just Q-AGS 83 

customers.  In other words, under Rider 17, although higher unregulated uncollectibles 84 

would be paid by Q-AGS customers, a corresponding increase in regulated uncollectibles 85 

would be paid also by utility supply customers.  Neither of these outcomes is fair to 86 

customers. 87 

Q.  Is it reasonable for Q-AGS customers to be required to potentially pay higher 88 

uncollectible costs to Nicor than Nicor’s sales customers would pay?  89 

A.  No, but that is how proposed Rider 17 works.  The amount of uncollectibles paid by Q-90 

AGS is capped at the 1% level they negotiated with Nicor.  However, the amount of 91 

uncollectibles that could be charged to “good-pay” Q-AGS customers by Nicor through 92 

the Purchase of Receivables Adjustment (PORA) is unlimited. As emphasized in my 93 

Direct Testimony, the design of the tariff removes any incentive for a Q-AGS to 94 

minimize its uncollectibles, because costs of supply uncollectibles (above the 1% 95 
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included in the discount rate) are shifted to Q-AGS customers. and any costs of higher 96 

delivery-related uncollectibles are shifted to all customers.  97 

Q.   Mr. Mudra states that “it is unclear what Mr. Cohen is referring to when he states 98 

that ‘any excessive costs of uncollectibles associated with supply service to Q-AGS 99 
customer accounts’ should be recovered from participating Q-AGS?”(p.35, line 786-100 
787).  Can you please clarify that reference? 101 

A. By “excessive costs” I am referring to uncollectibles that may be higher for Q-AGS 102 

supply than for Nicor supply, because of higher rates charged by Q-AGS and the 103 

potential for certain misleading or aggressive marketing practices, as discussed at length 104 

in my Direct Testimony. 105 

Q.  How do you respond to Mr. Mudra’s opposition to your recommendation that 106 

PORA be shown as a separate line item on customer bills? 107 

A.  I agree with Mr. Mudra that this recommendation and five other recommendations made 108 

in Section III of my Direct Testimony largely become moot if the Commission if the 109 

Commission rejects Rider 17 entirely, as is my primary recommendation, or adopts my 110 

recommendation that all PORCB costs be recovered directly from Q-AGS,. 111 

If a POR rider is approved and if any costs are charged to customers by Nicor, 112 

which I do not support, it is reasonable to show charges paid only by Q-AGS customers 113 

as a separate line item, in order to inform the customer that there are charges associated 114 

with their participation in Customer Select and the amount of those charges. 115 

Q.  How do you respond to Mr. Mudra’s criticisms of your recommendation to place 116 

price caps on the amounts charged by Nicor to customers for PORCB costs, with 117 
any remaining amounts charged to Q-AGS? 118 

A.  I agree with Mr. Mudra’s conclusion that my overriding recommendation that Q-AGS 119 

pay all PORA costs “is far more efficient and would result in fewer billing issues and 120 

customer complaints.” (P.38, line 857-858). However, if the Commission approves a 121 
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tariff with PORA paid by customers, it should limit the total monthly charges to a 122 

reasonable amount and percentage, in order to protect customers from excessive costs. 123 

Mr. Mudra describes these as “arbitrary pricing limitations that increase administrative 124 

complexity.” (p.41, lines 916-917).  However, the amounts I propose are less arbitrary 125 

than the Company’s proposed discount rate, which is unsupported by evidence and 126 

justified only on the grounds that it “represents an amount that the AGS determined to be 127 

reasonable.” (p.10, line 212-213).  128 

My recommendation to cap customer charges would have the effect of putting the 129 

risk of high POR costs back where it belongs: on Q-AGS, not customers.  These caps 130 

may increase administrative complexity, but are reasonable and necessary to protect 131 

consumers. 132 

Q.  How do you respond to Mr. Mudra’s assertion that your proposal to set the 133 

uncollectibles portion of the discount rate separately for each Q-AGS “would lead to 134 

a burdensome administrative process…” (p.46, line 1035-1036) 135 

A.  If the Commission chooses to approve Rider 17, the Commission would need to weigh 136 

the Company’s administrative process concerns against the consumer protection benefits 137 

of my proposals.  A separately calculated uncollectibles component of the discount rate 138 

based on actual uncollectibles experience would at least partially deter an AGS from 139 

marketing in ways that could increase uncollectibles. 140 

Q.  How do you respond to Mr. Mudra’s assertion that below-the-line Intangible Cost 141 
recovery is necessary “to provide enough incentive for Nicor Gas to agree to 142 
participate” (p.48, line 1086-1087) in the PORCB program it negotiated with RESA 143 

and IGS? 144 

A.  Below-the-line treatment by definition would provide an earnings supplement to the 145 

Company above the targeted rate of return reflected in its revenue requirement.  If, 146 

contrary to my view, Rider 17 is determined by the Commission to be just and 147 
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reasonable, and if it is designed to provide recovery by Nicor of prudently incurred 148 

reasonable costs, there is no reason to include further incentive for Nicor’s participation.  149 

The fact that Intangible Costs “were part of the settlement agreement with RESA and IGS 150 

wherein the commercial terms of Nicor Gas’ proposed Rider 17 were deemed to be 151 

acceptable to both the industry participants and the Company,” (p.47 lines 1059-1061) 152 

should be given no weight by the Commission. 153 

Q.  Do the POR tariffs approved for Illinois electric utilities include below-the-line 154 

incentive mechanisms? 155 

A.  No.  156 

III. RESPONSE TO TESTIMONY OF MS. RINGENBACH 157 

Q.  Ms. Ringenbach testifies that “Without the advantage of a POR program, it is 158 

difficult for AGSs to compete with the utility.” (p.6, line 119-120).  Can you please 159 
respond to this assertion? 160 

A.  It is difficult for an AGS to compete with the utility for the supply business of residential 161 

and small commercial customers because of a series of AGS disadvantages, of which the 162 

lack of POR is but a small factor.  Among these are the following: 163 

 A utility incurs no cost in acquiring and retaining customers, whereas an AGS 164 

must incur significant marketing costs to grow and maintain its business. 165 

 A utility does not incur significant incremental administrative and overhead costs 166 

related to its gas supply procurement and sales, whereas these costs may represent 167 

a relatively high proportion of AGS costs. 168 

 A utility’s Purchased Gas Adjustment costs do not include amounts for customer 169 

service, whereas an AGS must incur significant costs to address its customers’ 170 
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needs, including operation of a customer call center as required under 220 ILCS 171 

5/19-115 (b)(5). 172 

 A utility passes through its supply costs at no markup, whereas, after covering all 173 

the aforementioned costs in addition to its supply costs, an AGS must make a 174 

profit.  175 

Ms. Ringenbach has not provided information as to actual costs incurred by AGS 176 

related to collections or how these costs compare to those listed above.  However, in any 177 

case, I believe Ms. Ringenbach is incorrect when she states that “a POR program will 178 

level the playing field so that AGS can effectively compete against Nicor Gas.” (p.6, line 179 

116-117) 180 

The only way an AGS can compete with the supply price of a utility is to acquire 181 

gas at a cost which is lower than the utility supply cost, less the AGS’ operating costs 182 

described above.  As evidenced by the CUB Gas Market Monitor (referenced in my 183 

Direct Testimony and attached thereto as CUB-AG Ex. 1.1), this difficult feat rarely has 184 

been achieved by an AGS in Illinois. 185 

Q.  Ms. Ringenbach testifies that “Without a POR, AGS have to focus on enrolling only 186 

the most credit-worthy individuals…leaving the more credit-challenged customers 187 
with the utility.” (p. 11, lines 233-235).  Do you agree? 188 

A.  I agree that approval of Rider 17 would make it more likely that credit-challenged 189 

customers would find AGS salespersons at their doors, as I, a “credit-worthy individual,” 190 

did in April, 2010 (see CUB-AG Ex. 1.2).  As discussed in my Direct Testimony, to 191 

absolve an AGS of financial responsibility for bad debt of its customers provides 192 

incentive for misleading marketing practices,.  193 
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Q.  In advocating for approval of Rider 17, Ms. Ringenbach cites POR as a “factor that 194 
has contributed to the success of the competitive electricity market.” (p.13, line 269-195 

270) In your opinion, has the retail competitive electricity market for residential and 196 

small commercial customers been successful in Illinois?  197 

A.  Recently, the competitive electricity market has been very active and electric suppliers 198 

have been successful in offering competitive rates because of circumstances unique to 199 

that market.  The retail electricity market has been open to residential and small 200 

commercial customers since 2002 but did not attract significant participation until late 201 

2011, after municipal aggregation was implemented.  Under municipal aggregation, the 202 

default provider switches from the electric utility to a provider chosen by the 203 

municipality, a designation that requires no action or even awareness on the part of the 204 

customer.  Municipal aggregation has been a boon to the retail market in part because it 205 

allows retail electricity suppliers to acquire large groups of customers without incurring 206 

any incremental marketing costs. 207 

As acknowledged by Ms. Ringenbach, municipal electricity aggregation has been 208 

bolstered by relatively high utility supply prices.  These prices will shrink as the utilities’ 209 

above-market long-term contracts expire, reducing or eliminating the “headroom” 210 

available to retailers, making the long-term viability of Illinois’ residential and small 211 

commercial retail electricity market uncertain.  212 

Residential and small commercial customers have benefited primarily from the 213 

disintegration of vertically integrated utilities pursuant to the Electric Service Customer 214 

Choice and Rate Relief Law of 1997 (220 ILCS 5/16).  Restructuring of the Illinois 215 

electric utility industry has meant that utility supplied electricity is now procured from 216 

wholesale electricity markets, much as utility-supplied gas has long been procured from 217 

wholesale gas markets.  218 
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Q.  Are there important differences between how gas and electricity are procured, sold, 219 
and regulated in Illinois that affect opportunities for customers and suppliers in 220 

retail markets? 221 

A.  Yes.  A key distinction is the fact that gas utilities must design and execute procurement 222 

strategies that are subject to Commission prudence review and potential disallowances.  223 

Gas utilities are responsible for acquisition of gas supply in a manner that provides the 224 

lowest possible price to customers consistent with adequacy, reliability, security, safety, 225 

and mitigation of price volatility.  To fulfill this responsibility, gas utilities craft 226 

procurement programs utilizing firm supply contracts selected through competitive 227 

bidding, spot market purchases, injections and withdrawals from company-owned storage 228 

facilities, and contracts for pipeline storage.  In addition, gas utilities often use financial 229 

instruments to hedge their supply costs by locking in a portion of anticipated gas supply 230 

needs at fixed prices.  In contrast, electric utilities ComEd and Ameren procure electricity 231 

as instructed to by procurement plans designed by the Illinois Power Agency and 232 

approved by the Commission.  These electric utilities do not make independent 233 

procurement decisions and incur no associated regulatory risk. 234 

Another important difference between utility supply of gas and electricity is the 235 

manner in which supply costs are recovered.  Gas acquired by utilities is sold to supply 236 

customers at dynamic rates, which change monthly to reflect fluctuating gas costs, as 237 

affected by wholesale market conditions, hedging strategies, and other utility 238 

procurement practices.  In contrast, default rates for electric utilities ComEd and Ameren 239 

are fixed, reflecting average costs as allocated through regulated rate designs. 240 

 241 
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Q.  Are the differences between gas and electricity markets reflected in the way retail 242 
competition has been addressed by the Illinois General Assembly? 243 

A.  Yes.  The laws enacted by the state legislature provide for differing treatment of gas and 244 

electricity retail supply choice.  These differences include the following: 245 

1) The General Assembly has made effective electricity competition a goal of state 246 

policymakers since 1997: “The Illinois Commerce Commission should act to 247 

promote the development of an effectively competitive electricity market that 248 

operates efficiently and is equitable to all consumers.” (220 ILCS 5/16-101A (a)) 249 

The General Assembly has not enacted a state goal to promote the development of 250 

an effectively competitive gas market. 251 

2) In 2006, the General Assembly expanded on its electricity competition policy by 252 

creating the Office of Retail Market Development (ORMD), finding that: 253 

A competitive wholesale electricity market alone will not deliver 254 

the full benefits of competition to Illinois consumers. For Illinois 255 
consumers to receive products, prices and terms tailored to meet 256 
their needs, a competitive wholesale electricity market must be 257 

closely linked to a competitive retail electric market. 258 

220 ILCS 5/20-102 (a) 259 

The General Assembly has not made a similar finding regarding the natural gas 260 

market.  261 

3) ORMD was required by the General Assembly to:  “…develop and present to the 262 

Commission, the General Assembly and the Governor a detailed plan designed to 263 

promote, in the most expeditious manner possible, retail electric competition for 264 

residential and small commercial electricity consumers…” (220 ILCS 5/20-120). 265 
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The General Assembly has not required ORMD to develop such a plan for 266 

the natural gas market.  Instead, the General Assembly has required ORMD to 267 

prepare a report regarding the development of competitive retail natural gas 268 

markets in Illinois, which has not yet been issued (see 220 ILCS 5/19-130). 269 

4) The General Assembly has enacted municipal aggregation of electricity supply, 270 

whereas no similar vehicle to facilitate retail customer switching is in place for 271 

gas supply. 272 

5) Finally, and most crucially, the General Assembly has enacted a POR requirement 273 

for electric utilities (see 220 ILCS 5/16-118(c)).  Despite repeated attempts by 274 

certain parties to this proceeding to convince them to do so, the General Assembly 275 

has not enacted a POR for gas utilities.  In fact, the genesis of this proceeding is 276 

an agreement by Nicor and RESA to seek approval of PORCB by the 277 

Commission because the General Assembly did not see fit to enact it.  278 

IV. CONCLUSION 279 

Q. Does this conclude your Rebuttal Testimony? 280 

A. Yes. 281 


