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RESPONSE OF THE CITIZENS UTILITY BOARD AND  
THE PEOPLE OF THE STATE OF ILLINOIS TO THE RETAIL ENERGY SUPPLY 

ASSOCIATION AND INTERSTATE GAS SUPPLY OF ILLINOIS, INC.’S MOTION TO 
STRIKE PORTIONS OF THE DIRECT AND REBUTTAL TESTIMONY AND 

EXHIBITS OF MARTIN COHEN 
 
 THE CITIZENS UTILITY BOARD (“CUB”), through one of its attorneys, and the 

People of the State of Illinois by Attorney General Lisa Madigan (“AG”), pursuant to section 

200.190 of the Illinois Commerce Commission (“ICC” or “Commission”) Rules of Practice (83 

Ill. Admin. Code 200.190) and the schedule set by the Administrative Law Judge (“ALJ”) in this 

proceeding, hereby respond to the Motion to Strike of the Retail Energy Supply Association 

(“RESA”) and Interstate Gas Supply of Illinois, Inc. (“IGS”) (collectively, “RESA/IGS”) on 

April 25, 2013 (“the Motion”).  For the following reasons, CUB and the AG request that the 

Commission deny the RESA/IGS Motion. 

 The Motion ignores controlling Illinois law and Commission Rules, and it should be 

rejected.  While the Commission generally abides by the rules of evidence of the circuit courts of 

the State of Illinois, the Commission’s Rules of Practice (“Commission’s Rules) specifically 

allow evidence not otherwise admissible in civil cases “if it is of a type commonly relied on by 

reasonable prudent persons in the conduct of their affairs.” 83 Ill. Admin. Code Part 200.610.  

Likewise, the Illinois Rules of Evidence allow expert witnesses to base an opinion or inference 

on facts or data “reasonably relied upon by experts in the particular field in forming opinions or 
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inferences on the subject.”  Illinois Rule of Evidence 703.  If of that nature, the data or facts 

relied upon by the expert need not be admissible in evidence.  Id.   

“Hearsay” is defined as “a statement... offered in evidence to prove the truth of the matter 

asserted.”  Illinois R. Of Evid. 801.  While hearsay is generally not admissible evidence, (Ill. R. 

of Evid. 802), an expert may reveal and rely upon contents of reports that would be inadmissible 

as hearsay if offered for their truth, and may disclose the underlying facts and conclusions of 

those reports for the limited purpose of explaining the basis for his opinion. In re Detention of 

Isbell, 333 Ill. App. 3d 906, 913-14 (4th Dist 2002).  Hearsay data of an expert witness must be 

of the type customarily relied upon by experts in the field, and the data must be sufficiently 

trustworthy to make the reliance reasonable.  Bass v. Cincinnati Inc., 667 N.E.2d 646, 649 (1st 

Dist. 1996).   It is within the trial court’s sound discretion to determine whether the underlying 

facts upon which an expert witness bases his opinion are reasonably relied upon by experts in a 

particular field.  City of Chicago v. Anthony, Ill. 2d 169, 186 (1990).   One factor the trial court 

should consider is the fact that the expert deemed it reasonable to rely on the source.  Id.    

 The RESA/IGS Motion ignores these basic legal precepts by presuming that a lack of 

personal knowledge about the inner workings of the GMM makes Mr. Cohen’s reliance on it 

fatal.  As is contemplated in Isbell, Mr. Cohen’s testimony referencing the GMM is offered for 

the purpose of explaining the basis of his opinion.  As an expert, he is permitted by the Illinois 

Rules of Evidence to base his opinion on data such as the GMM, which would be reasonably 

relied on by experts in his field in forming opinions and inferences on the subject of the effect on 

customers of Rider 17.  The “personal knowledge” standard to which RESA/IGS refer is 

inapplicable to an expert such as Mr. Cohen.   
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 Illinois courts have made clear that the decision whether to admit expert testimony is 

within the sound discretion of the trial court.  Thomson v. Gordon, 221 Ill. 2d 414, 428 (2006), 

citing Snelson v. Kamm, 204 Ill. 2d 1, 24 (2003).  “A person will be allowed to testify as an 

expert if his experience and qualifications afford him knowledge that is not common to 

laypersons, and where his testimony will aid the trier of fact in reaching its conclusions.” Id., 

citing People v. Miller, 173 Ill. 2d 167, 186 (1996).  The testimony of Mr. Cohen is well within 

the boundaries of his experience, which includes a long and extensive history as a consumer 

advocate and as an expert witness on utility issues before several state commissions.  It is a 

routine matter for expert witnesses in Commission proceedings to cite to trade journals or other 

outside sources to corroborate their opinions on various matters. 

Mr. Cohen has a long and distinguished career as a consumer advocate and consultant in 

energy issues and is an expert witness in this case.  Mr. Cohen served briefly as Chairman of the 

Illinois Commerce Commission, worked for more than 20 years for CUB, and worked for two 

years as the Director of Consumer Affairs in the office of the Illinois Governor.  CUB-AG Ex. 

1.0 at 1.  He is currently an energy policy consultant, and serves in the Illinois Smart Grid 

Advisory Council and is the Chairman of the Illinois Science and Energy Innovation Foundation.  

Attachment A to this Response is a copy of Mr. Cohen’s Biography and Work History, which 

contains further detail regarding his relevant background.  Mr. Cohen’s expertise has not been 

questioned by RESA/IGS.  Mr. Cohen’s extensive experience makes him a well-qualified expert 

in this proceeding.   

As is contemplated in Isbell, Mr. Cohen’s testimony referencing the GMM is offered for 

the purpose of explaining the basis of his opinion.  As an expert, he is permitted by the Illinois 

Rules of Evidence to base his opinion on data such as the GMM, which would be reasonably 
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relied on by experts in his field in forming opinions and inferences on the subject of the benefits 

of Rider 17.   

Because Mr. Cohen is an expert in consumer utility issues, he is well qualified to discuss 

the consumer impact of the proposed tariff.  He introduces the Gas Market Monitor to 

corroborate his opinion that the gas market has not brought cognizable benefits to ratepayers in 

Northern Illinois to date because most Q-AGS customers have paid more than the utility rate.  

Bills for Q-AGS customers, therefore, are higher than the bills for utility supplied customers, 

which could lead to higher uncollectibles associated with those accounts.  See CUB Ex. 1.0 at 

14:343-348.  The tariff is currently crafted to impose the costs of uncollectibles on the customers 

of participating Q-AGS.  Thus, it is relevant and important to consider the magnitude of this 

future cost, which will directly affect participating Q-AGS customers.  Mr. Cohen’s use of the 

Gas Market Monitor to assist in this examination of the potential effects of the proposed tariff on 

customers is appropriate and reasonable, considering he is testifying on behalf of CUB and the 

AG, each of which is legally mandated to represent the interests of consumers.   

The probative value of Mr. Cohen’s discussion regarding the Gas Market Monitor and the 

conclusions he draws from them, and the weight to be attributed to them, will be determined by 

the ALJ and the Commission in their evaluation of this record, but the information is clearly 

relevant and of the type on which a utility consumer expert would reasonably rely.  In 

determining whether Mr. Cohen reasonably relied in the GMM, the Commission should first 

consider, per City of Chicago, the fact that Mr. Cohen, a distinguished and respected 

utility/consumer expert, deemed the GMM to be data reasonably relied upon by experts in his 

field and thus appropriately relied upon by himself.  Mr. Cohen determined the GMM reliable 
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after having worked for CUB, the creator of the GMM, for over twenty years, including twelve 

years as its Executive Director.   

Second, the Commission should consider that other objective sources have also deemed 

the GMM reliable.  For example, see Attachment B to this response, a copy of a national news 

story which referenced the GMM and called it “what may be the most extensive tracking of 

[retail energy supplier] prices in the country.”  The Commission has discretion to make its own 

determination as to whether it was reasonably reliable for Mr. Cohen to base his opinion the 

GMM.  City of Chicago, Ill. 2d at 186.  To do that, the Commission should consider the 

information about the GMM presented in CUB-AG Ex. 1.1, which explains the assumptions 

made by the GMM (including the assumed therms used, the difference between “fixed” and 

“variable” plans, and how the “average” savings or loss for each ARG-S is determined), as well 

as the AG/CUB Response to RESA/IGS data request 1.05 (Attachment C to this response), 

which gives even fuller detail regarding the methodologies underlying the GMM. 

Even if RESA were correct that Mr. Cohen’s reference to CUB’s Gas Market Monitor 

constitutes hearsay under civil rules of evidence, Illinois courts hold that administrative hearings 

do not presume hearsay to be inadmissible evidence.  City of Hurst v. Illinois Commerce 

Commission, 120 Ill. App. 3d 354 (5th Dist. 1983), see also Nussbaum Trucking Inc. v. Illinois 

Commerce Com., 99 Ill. App. 3d 741 (2nd Dist. 1981).  The fact that the Administrative Law 

Judge acts as the trier of fact while reviewing the admissibility of alleged hearsay evidence 

abrogates the purpose of excluding hearsay, i.e. preventing the jury, as trier of fact, from seeing 

that evidence.  Id.  The treatise McCormick on Evidence is instructive in the instant case: 

Many reasons support the open admission of hearsay and other 
legally incompetent evidence in administrative hearings. Foremost 
among them is the fact that the exclusionary rules do not determine 
the probative value of the proffered evidence. Professor Davis, the 



6 
 

leading proponent that hearing officers should make no distinction 
between hearsay and nonhearsay [sic] evidence, makes the point 
this way. “[T]he reliability of hearsay ranges from the least to the 
most reliable. The reliability of non-hearsay also ranges from the 
least to most reliable. Therefore the guide should be a judgment 
about the reliability of particular evidence in a particular record in 
particular circumstances, not the technical hearsay rule with all its 
complex exceptions.” To require that a trial examiner refuse to 
admit hearsay makes no sense where there is no jury to protect and 
the trier of fact is equally exposed to the evidence whether he 
admits or excludes it….Hearsay, of course, is not subject to 
current, in court cross-examination, but that limitation affects the 
weight the evidence carries, not its admissibility. 

 
McCormick, Evidence, § 350, 841-42 (2nd ed.1972).   

Therefore, the Commission’s analysis may not end with a conclusion that references to 

the GMM constitute hearsay, because the technical hearsay rules do not apply in this context and 

the Commission’s Rules specifically allow for such evidence to be admitted.  If it is reasonable 

for Mr. Cohen to rely on such information in forming his opinions in this proceeding – and it is - 

then Mr. Cohen’s pre- filed testimony that relies on such evidence should be admitted into the 

evidentiary record.  Moreover, RESA/IGS have exercised their right to submit numerous data 

requests regarding the GMM, and will have ample opportunity to cross-examine Mr. Cohen at 

the evidentiary hearing and probe the veracity and reliability of the Mr. Cohen’s testimony 

regarding the Gas Market Monitor, thus preserving their due process. 

Wherefore, CUB-AG respectfully request that the Commission deny the RESA/IGS 

Motion. 
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Dated: May 1, 2013     Respectfully submitted, 
 
 
THE PEOPLE OF THE STATE OF ILLINOIS THE CITIZENS UTILITY BOARD 

 
       ________________________ 
       Julie Soderna, Director of Litigation 
       Christie Hicks, Attorney 
       309 W. Washington, Suite 800 

Janice A. Dale, Assistant Attorney General  Chicago, Illinois 60606 
Chief, Public Utilities Bureau    Telephone: 312-263-4282 
Timothy O’Brien, Assistant Attorney General Fax: 312-263-4329 
Office of Illinois Attorney General   crhicks@citizensutilityboard.org 
100 W. Randolph St., Floor 11 
Chicago, Illinois 60601 
Telephone:  312-814-3736 

 


