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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Northern Illinois Gas Company  ) 
d/b/a Nicor Gas Company   ) 

)  Docket No. 12-0569  
Proposed Establishment of Rider 17 ) 
Purchase of Receivables with  ) 
Consolidated Billing.    ) 
 

CITIZENS UTILITY BOARD AND  
THE PEOPLE OF THE STATE OF ILLINOIS 

VERIFIED REPLY IN SUPPORT OF THE MOTION TO QUASH 
 
 THE CITIZENS UTILITY BOARD (“CUB”), through one of its attorneys, and the 

People of the State of Illinois by Attorney General Lisa Madigan (“AG”), pursuant to Sections 

200.190 of the Commission’s Rules of Practice, 83 Ill. Admin. Code 200.190 and the 

Administrative Law Judge’s (“ALJ’s”) Notice of April 26, 2013, hereby reply in support of their 

Motion to Quash the deposition of Martin Cohen (“Motion”). 

 The Retail Energy Supply Association (“RESA”) and Interstate Gas Supply of Illinois, 

Inc. (“IGS”) Verified Response to the Motion to Quash of the Citizens Utility Board and the 

People of the State of Illinois (“RESA/IGS Response” or “Response”) contains factual 

inaccuracies and mischaracterizes the Illinois Commerce Commission’s (“ICC” or 

“Commission”) stance on the use of depositions.  Instead of relying on Commission Rules that 

are directly on point, the Response relies heavily on the rules governing the use of depositions in 

civil courts in Illinois – courts where pre-filed testimony is not filed, and courts which do not 

have an explicit rule stating that “Formal discovery by means such as depositions and subpoenas 

is discouraged unless formal procedures have proved unsuccessful.”  83 Ill. Admin. Code 

200.340.  The Response also fails to acknowledge that “It is the policy of the Commission not to 

permit requests for ... depositions, or other discovery ... which will delay the proceeding in a 
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manner which prejudices any party or the Commission, or which will disrupt the proceeding.”  

Id.  The Commission policy being what it is, the burden is on RESA/IGS to show that (1) less 

formal procedures have proven to be unsuccessful, and (2) the deposition will not delay the 

proceeding in a way that prejudices any party or disrupts the proceeding.  RESA/IGS’s response 

shows quite the contrary – that other forms of discovery have been used successfully.  Further, 

RESA/IGS’s suggestion that the evidentiary hearing in this case be moved to accommodate their 

deposition clearly constitutes a delay and disruption in this proceeding.   

RESA/IGS find themselves in a predicament of their own creation.  They waited four 

weeks to serve their first set of discovery regarding Mr. Cohen’s direct testimony before making 

a single discovery request of him – and then only posited 30 requests in total.  CUB/AG timely 

responded to this set of data requests.  RESA/IGS then waited nearly a week after receiving 

those responses to ask further questions – the only other discovery served on CUB/AG.  Never 

once did RESA/IGS indicate to CUB/AG, nor did they claim in their Response, that a single 

answer was inadequate or deficient in any way.  However, they now seek a deposition as an 

“efficient forum” of asking further questions.  RESA/IGS Response at 6.  The Commission’s 

explicit policy to discourage depositions unless less formal procedures have failed does not 

include an exception for cases where a party delays making data requests and then requests 

answers via deposition the day before hearing.  The Commission should not allow the 

extraordinary measure of a deposition in this case, where RESA/IGS has made no showing that 

their questions could not have been answered by other means. 

Though depositions may be technically permitted by the Rules, that is only in very 

specific circumstances.  Depositions are an extraordinary measure in Commission proceedings.  

The RESA/IGS Response cites two Commission proceedings in which depositions have been 
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taken:ICC Docket No. 01-0705 cons. and ICC Docket No. 08-0175.  RESA/IGS are incorrect, 

however, in asserting that depositions were taken in Docket No. 08-0175.  The fact that 

RESA/IGS could only truthfully cite one case – a 2001/2002 case – in which depositions were 

taken in an ICC proceeding is demonstrative of the exceptional nature of their request. 

Much of RESA/IGS’ Response supporting the need for a deposition of Mr. Cohen centers 

on factual arguments regarding the CUB Gas Market Monitor (“GMM”).  The specific 

information RESA/IGS apparently intend to elicit in a deposition is “to get to the bottom of the 

issue” of the extent of Mr. Cohen’s personal knowledge of the GMM.  RESA/IGS Response at 6.  

It should be noted that RESA/IGS have moved to strike the GMM testimony from Mr. Cohen’s 

testimony on the grounds that he does not have personal knowledge concerning the GMM.  

RESA/IGS Motion to Strike Portions of the Direct and Rebuttal Testimony and Exhibits of 

Martin Cohen at 2.  RESA/IGS make that same assertion in their Response.  RESA/IGS 

Response at 5.  With regard to Mr. Cohen’s personal knowledge regarding the GMM, CUB/AG 

responded to RESA/IGS’ first data request that Mr. Cohen did not create and does not maintain 

the GMM, but rather relied on it as a utility/consumer expert witness in formulating his opinion 

of Rider 171.  See RESA/IGS Response Attachment A.  Given that RESA/IGS have had ample 

opportunity to investigate both the GMM and Mr. Cohen’s familiarity with it in written 

discovery, a deposition on that topic is not likely to solicit any additional information.  As an 

unchallenged expert in this docket, Mr. Cohen is entitled to rely on the GMM in forming his 

opinion on Nicor’s proposed POR tariff, and is further entitled to explain the facts and 

                                                 
1 CUB will respond to the Motion to Strike separately, as required by the ALJ.  However, for purposes of this Reply, 
it should be noted that the Illinois Rules of Evidence allow expert witnesses to base an opinion or inference on facts 
or data “reasonably relied upon by experts in the particular field in forming opinions or inferences on the subject.”  
Illinois Rule of Evidence 703.  An expert may reveal and rely upon information that would otherwise be hearsay if 
offered for its truth; therefore, an expert need not have personal knowledge to disclose the underlying facts and 
conclusions on which he relied.  In re Detention of Isbell, 333 Ill. App. 3d 906, 999 (4th Dist 2002).    
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conclusions underlying his opinion.  Because he is an expert witness, it is not required that Mr. 

Cohen “must” have personal knowledge of the details supporting the GMM (RESA/IGS 

Response at 5-6), nor that he “vouch for the accuracy of that information.” (RESA/IGS Response 

at 5).  There is no need to elicit such information from a live deposition when these questions 

have already been answered in written discovery.   

 Furthermore, RESA/IGS acknowledge that less formal discovery (as required by the 

Rules) has been moving forward.  RESA/IGS Response at 5.  Again, the Rules state that 

depositions are discouraged unless less formal discovery procedures have been unsuccessful.  

RESA/IGS admit that CUB/AG have responded to their discovery requests, but note that based 

on those responses RESA/IGS have further questions.  RESA/IGS Response at 5.  Nothing has 

prevented RESA/IGS from serving follow-up data requests based on the answers provided – and 

in fact, that is exactly what RESA/IGS have done.  Attachment A to this reply contains the 

Second Set of Data Requests from RESA/IGS to CUB/AG.  As requested by RESA/IGS, 

CUB/AG are currently preparing responses to those requests, and intend to serve those responses 

no later than the requested due date of May 2, 2013.  Some of those questions relate to 

CUB/AG’s answers to RESA/IGS’s first set of data requests, and many of them seek to elicit 

specific information regarding the GMM.  If CUB/AG’s answers to RESA/IGS’s first set of 

discovery raised more questions than RESA/IGS included in their second set of discovery, then 

RESA/IGS should have asked those questions.  RESA/IGS would have received those answers 

prior to the hearing, and, in fact, prior to their requested deposition.  RESA/IGS never once 

explain why a deposition is preferable to (much less a necessary replacement for) asking those 

same questions in data requests.  Discovery by data request has been successful in this 
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proceeding, thus the Commission Rules “discourage” use of a deposition.  83 Ill. Admin. Code 

200.340. 

 RESA/IGS’s assertion that a deposition would provide an “efficient” forum, “without 

using Commission resources,” to conduct further discovery does not meet the requirements of 

the ICC’s Rules.  As a party to the case, ICC Staff counsel is invited to participate in any 

deposition; thus, the assertion that a deposition would not use Commission resources is only true 

if Staff counsel chooses not to participate, evaluate the transcript of the deposition, or consider 

the deposition testimony in any way when conducting cross-examination or writing briefs in this 

case.  Second, there are other, far more “efficient” means of conducting discovery in this case, 

such as the data requests that RESA/IGS have served on CUB/AG.  Simply because this seems 

to be RESA/IGS’s preferred method of discovery does not make it efficient.  Third, as noted in 

CUB/AG’s Motion, the timing of this deposition will prejudice CUB/AG and/or, as suggested by 

RESA/IGS, interfere with the schedule in this case.  CUB/AG Motion at 4, RESA/IGS Motion at 

10.  RESA/IGS’s suggestion that CUB/AG simply order an expedited deposition transcript is of 

no use.  Such an order comes at a tremendous cost to the party requesting the transcript, and at 

best, with same-day delivery, CUB-AG may receive that transcript Friday afternoon for a 

Monday morning hearing.  RESA/IGS’s suggestion to move the evidentiary hearing is not 

feasible in this case, with a Commission deadline of July 30, 2013 and Initial Briefs due ten days 

after the close of evidentiary hearing, on May 17, 2013.  Even if the hearing was moved by a few 

days, CUB/AG (and any other party) would be required to pay a large sum for an expedited 

transcript of the deposition in order to receive it prior to the hearing.  The Commission does not 

permit requests for deposition which will delay the proceeding in a manner which prejudices any 
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VERIFICATION
 

STATE OF ILLINOIS )
 
) 

COUNTY OF COOK ) 

Timothy S. O'Brien states that he is an Assistant Attorney General in the Public 

Utilities Bureau of the Illinois Attorney General's Office, that he has read the foregoing 

Citizens Utility Board and the People of the State ofIllinois Verified Reply in Support of. 

the Motion to Quash in ICC Docket No. 12-0569, that he knows the contents thereof, and 

that to the best of his knowledge, information and belief, based upon reasonable inquiry, 

the contents are true and correct. 
... 

. othy S. O'Brien 
ssistant Attorney General 

Public Utilities Bureau 
Illinois Attorney General's Office 

Signed and sworn to before me 
This 1st Day of May, 2013. 

OFFICIAL SEAL 
VAIL 

NOTARY PUBLIC, STATE OF ILLINOIS 
MY COMMISSION EXPIRES 9.28.2016 


