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STAFF OF THE ILLINOIS COMMERCE COMMISSION 

VERIFIED SUPPLEMENTAL REPLY COMMENTS 
 

Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

respectfully submits these Supplemental Reply Comments for the limited purpose of 

replying to certain arguments presented in the Reply Comments of the FutureGen 

Industrial Alliance, Inc. (“FutureGen Alliance”) – arguments that, in accordance with the 

procedural schedule approved by the Administrative Law Judge (“ALJ”), should have 

been presented in the Response Comments of the FutureGen Alliance.  Staff also 

submits the Affidavits of Richard J. Zuraski and Dianna Hathhorn in support of facts and 

non-legal matters contained herein. 

I. INTRODUCTION 

On March 20, 2013, in accordance with the procedural schedule adopted by the 

ALJ (ALJ Ruling dated March 7, 2013), Initial Comments were submitted by the 

following: Staff, the Illinois Power Agency (“IPA”), the FutureGen Alliance, 

Commonwealth Edison Company (“ComEd”), Ameren Illinois Company (“AIC”), and the 
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Coalition of Energy Suppliers (“CES”).  On April 10, 20131 Response Comments were 

filed by: Staff, FutureGen Alliance, ComEd, the IPA and CES.  AIC did not file any 

Response Comments.  On April 24, 2013, Reply Comments were filed by: Staff, the 

FutureGen Alliance, ComEd, the IPA, CES and AIC.   

On this date, April 26, 2013, Staff files these Supplemental Reply Comments, 

along with a motion (a) for leave to file these Supplemental Reply Comments or, in the 

alternative, (b) for the ALJ to strike portions of the Reply Comments of the FutureGen 

Alliance.  In the event that Staff is granted leave to file Supplemental Reply Comments, 

Staff replies as follows to those arguments that were presented in the Reply Comments 

of the FutureGen Alliance but that should have been presented in the Response 

Comments of the FutureGen Alliance.  

 

II. ARGUMENT 

 As noted in Staff’s Reply Comments, the FutureGen Alliance objects to Staff’s 

proposed modifications to the Levelized Fixed Carrying Charge Rate (“LFCR”) 

methodology. (FutureGen Alliance Response Comments, pp. 9-11).  In its Response 

Comments, the FutureGen Alliance reiterated its claim that the Commission already 

approved a methodology for computing the LFCR, in Docket 12-0544.  In addition, the 

FutureGen Alliance claimed that Staff’s proposed LFCR methodology contained “certain 

errors and inappropriate assumptions.”  Staff addressed FutureGen Alliance’s 

                                            
1
 On April 2, 2013, the FutureGen Alliance filed an unopposed motion seeking to move the due dates for 

Response Comments and Reply Comments from April 3
rd
 and April 17

th
 , respectively to April 10

th
 and April 

24th respectively.  On April 3, 2013 the ALJ issued a procedural ruling granting the FutureGen Alliance’s 
motion. 
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Response Comment arguments in Staff’s Reply Comments. (Staff Reply Comments, 

pp. 6-12) 

 In its own Reply Comments, FutureGen Alliance once again reiterates its claims 

that the Commission already approved a methodology for computing the LFCR, in 

Docket 12-0544, and that Staff’s proposed LFCR methodology contained “certain errors 

and inappropriate assumptions.”  In doing so, the FutureGen Alliance introduces new 

arguments rebutting what was in Staff Initial Comments.  Additionally, in response to 

certain points raised only in Staff’s Initial Comments, FutureGen Alliance introduces for 

the first time two new positions, supported by new arguments.  These new arguments 

and positions introduced by FutureGen Alliance in its Reply Comments are addressed 

below.  

A. FutureGen Alliance’s reiterated and new critiques of Staff’s proposed 
LFCR methodology lack merit and should be disregarded. 

 In its Reply Comments, the FutureGen Alliance:  

… reiterates that Staff’s proposal to use a monthly cash flow model as opposed 
to an annual model, because “cash flows occur much more frequently than 
annually” (Staff Initial Comments at 16) results in a debt service structure that is 
ill suited to this Project.  A model based on fixed monthly payments (i.e., 
mortgage style amortization) inappropriately assumes specific knowledge of 
future cash flows and financing structures that have not yet been determined.  

(FutureGen Alliance Reply, pp. 6-7)  The first (reiterated) portion of the above quote 

continues to be unfounded for the same reasons included in Staff’s Reply Comments. 

(Staff Reply Comments, pp. 6-12)  The second sentence, though, reflects a change in 

position by FutureGen Alliance, which previously argued that “it is impossible to know 

exactly the financing structure that will be developed and/or required by lenders to 

support the project.” (FutureGen Alliance Response, Affidavit of Jean Agras, Ph.D, p.7)  
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 In support of its altered position, FutureGen Alliance now argues: 

The FutureGen Alliance will receive payments through two unique, project 
specific pass-through tariff mechanisms that are not yet under development, and 
consequently its cash flow is not predictable to any party in this proceeding. 

(FutureGen Alliance Reply, p. 7)  Presumably, FutureGen Alliance’s allusion to “two 

unique, project specific pass-through tariff mechanisms that are not yet under 

development” corresponds to the tariff mechanisms that will be used by ComEd and 

Ameren to recover the costs billed to them by FutureGen Alliance, once the project 

becomes operational.  FutureGen Alliance’s use of these yet-to-be developed tariff 

mechanisms to justify using an annual LFCR model rather than a monthly LFCR model 

is invalid for at least two reasons.   

 First, FutureGen incorrectly suggests that the cost recovery mechanisms 

ultimately approved for ComEd and Ameren to recover FutureGen-related costs from 

retail customers will entail anything other than a set of charges billed to customers on a 

monthly basis.  There is no precedent and there should be no expectation that ComEd 

and Ameren will start billing their customers on an annual basis.   

 Second, the manner in which ComEd and Ameren recover their costs from retail 

customers is completely irrelevant to the FutureGen Alliance sourcing agreement, which 

specifies monthly invoices being sent to the utilities.  The sourcing agreement (and not 

utility tariffs) governs payments between FutureGen Alliance and ComEd and Ameren. 

 FutureGen Alliance also argues: 

Additionally, this monthly payment structure assumes greater risk to lenders over 
time than the annual, fixed principal payments assumed in the FutureGen 
Alliance’s LFCR methodology in the Approved Sourcing Agreement. 
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(FutureGen Alliance Reply, p. 7)  This statement, however, is unsupported and 

unsupportable.  There is nothing inherently riskier about monthly rather than annual 

payments (neither of which FutureGen Alliance has shown to be a more likely element 

of FutureGen Alliance’s ultimate financing).  Furthermore, the currently unknown 

interest rate associated with FutureGen Alliance’s debt will no doubt reflect the risk of 

whatever turns out to be the agreed-upon payback schedule.  As indicated in Staff’s 

Reply Comments, Staff would not be opposed to using whatever that payback schedule 

turns out to be.  However, “Staff does not believe this is appropriate … unless the 

Commission also amends its previous approval of a 55%/45% debt-to-equity ratio.”  

(Staff Reply Comments, p. 11) 

B. FutureGen Alliance’s new proposal related to unknown future 
changes in tax rates should be rejected or parties should be afforded 
an opportunity to comment on the new proposal. 

1. Introduction 

 In its Reply Comments, FutureGen Alliance, for the first time, addresses 

statements made in Staff’s Initial Comments concerning the tax rates reflected in the 

LFCR.  (FutureGen Alliance Reply Comments, p. 8)  Staff mentioned its belief that the 

FutureGen Alliance intends that the tax rates reflected in the LFCR will be fixed for the 

20-year term of the sourcing agreement.  (Staff Initial Comments, pp. 11-12)  Staff belief 

was due to the fact that FutureGen Alliance’s proposed sourcing agreement made no 

mention of ever changing the tax rate assumptions, let alone a procedure for taking 

changes into account in a levelized charge (a type of charge that is design to recover 

costs, not as they occur, but in equal installments over the entire term of the contract).   
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 In its Reply Comments, FutureGen Alliance, for the first time, states, “What is 

most appropriate is that any changes in applicable tax rates would be reconciled 

through the annual audit and reconciliation procedures envisioned in the Phase 2 

Sourcing Agreement, so that the FutureGen Alliance and its investors are credited for 

nothing less and nothing more than the actual tax burden of the Project.”  (FutureGen 

Alliance Reply Comments, p. 8)  In concept, that is not a bad idea, as far as Staff is 

concerned.  However, the FutureGen Alliance’s proposed sourcing agreement contains 

no mention of taking changes in tax rates into account, either within the charges related 

to the annual audit and reconciliation process, or within any of the other charges.  In 

fact, income taxes are not mentioned anywhere in any of FutureGen Alliance’s 

proposed sourcing agreements, except in the context of the LFCR. 

 Ordinarily, Staff would urge the Commission to reject such an 11th hour proposal.  

However, as indicated above, Staff sees some merit in FutureGen Alliance’s new 

proposal.  Thus, Staff will recommend changes to the Sourcing Agreement to implement 

the proposal, and would urge the ALJ to give interested parties an appropriate 

opportunity to respond to those recommended changes. 

2. Recommended changes to the sourcing agreement to implement 
FutureGen Alliance’s new proposal 

 So that “investors are credited for nothing less and nothing more than the actual 

tax burden of the Project” we have to be able to identify what investors have already 

received for the tax burden through the Fixed Project Payment (“FPP”).  The FPP is a 

function of the LFCR, which, at the moment it is calculated, takes into account all the 

income taxes that are expected to be paid throughout the term of the contract.  The 
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adjustment to reconcile recovery of actual income taxes with the projected income taxes 

included in the FPP must be the difference between the two.  Therfore, Staff 

recommends the addition of an income tax adjustment (“ITAXA”), expressed in dollars 

per month, to any of the existing Contract Price Components.  For example, the FPP 

formula (see Exhibit 5.2(d), Part A) could be modified to add an ITAXA as follows: 

FPP ($/mo)  =  (LFCR*PPCC)/12 + LFAC + ITAXA 

   (the “Fixed Project Costs”) 

where: 

FPP = Total Fixed Project Payment expressed in dollars per month  

LFCR = Levelized Fixed Carrying Charge Rate applied to the Pre-
approved Total Project Capital Costs of the Project, expressed 
as a percent per year for the term of the agreement, is to be 
calculated based on the methodology in Attachment A to this 
Exhibit 5.2(d) 

PPCC = Pre-approved Total Project Capital Costs Requirement from 
Exhibit 5.2(c) as amended from time to time and approved by 
the Commission, less federal grants, non-federal grants and 
other non-investment contributions 

LFAC = Ongoing Lender Fees and Administrative Costs expressed in 
dollars per month 

ITAXA =  Income tax adjustment, expressed in dollars per month 

           = (FSIT – (PPCC x AP))/12 

 where 

FSIT = Federal and State income taxes paid by Seller, 
expressed in dollars per year 

AP =  The applicable percentages shown in Table AP  

 The values in Table AP depend on how the Commission resolves the various 

issues concerning the LFCR, and the interest rate that eventually is used as an input to 

the LFCR formula.  The values in the following Table AP example assume the 
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Commission adopts Staff’s proposed LFCR Methodology, with an effective return on 

equity of 10%, an interest rate on debt of 6.82%, and completion of tax depreciation 

within the 20th calendar year rather than the 21st calendar year of the sourcing 

agreement timeframe.  The first percentage is computed by summing the first 12 

months worth of the tax payments (per unit of investment) that are embedded in the 

monthly LFCR methodology.  The second percentage is computed by summing the 

second 12 months worth of the tax payments embedded in the monthly LFCR 

methodology.  This continues through the end of the table.  

Table AP (example) 

Year AP 

1 0.096% 

2 0.298% 

3 0.547% 

4 0.783% 

5 1.008% 

6 1.222% 

7 1.428% 

8 1.564% 

9 1.631% 

10 1.695% 

11 1.764% 

12 1.838% 

13 1.917% 

14 2.001% 

15 2.092% 

16 2.188% 

17 2.292% 

18 2.403% 

19 2.078% 

20 3.092% 
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C. FutureGen Alliance’s argument in favor of interpreting the already-
approved 10 percent rate of return on equity as a nominal (as opposed 
to an effective) rate of return are unfounded and should be rejected. 

 In its Reply Comments, FutureGen Alliance, for the first time, addresses the 

portion of Staff’s Initial Comments where Staff sought clarification from the Commission 

concerning the already-approved 10 percent rate of return.  (FutureGen Alliance Reply 

Comments, p. 8)  Staff’s discussion of the issue was presented on pages 10 to 11 of its 

Initial Comments.  There, Staff noted that  

[T]he Commission did not specify whether the 10% return was intended to be the 
effective annual return with quarterly, monthly, or daily compounding of cash 
flows, or the nominal annual return.  This matters if the cash flows are modeled 
as quarterly, monthly, or daily, rather than annually, as shown …  

(Staff Initial Comments, p. 10)  The table that followed the above statements indicated 

that a 10% nominal annual rate of return would generate an effective annual rate of 

return of approximately 10.47%, if the returns were distributed on a monthly basis. 

 In its Reply Comments, the FutureGen Alliance’s argument for a 10% nominal 

annual rate of return is limited to the following: 

In its Final Order, the Commission stated, “the Commission concludes that the … 
rate of return on equity of 10% is reasonable and appropriate for calculation of 
the level fixed payment for the project and the sourcing agreement.” (Final Order 
at 233 (emphasis added).)  The most natural reading of the Commission’s 
approval of a 10% rate of return “for calculation of” the LFCR, is that the 
Commission meant to approve a 10% nominal rate of return. 

(FutureGen Alliance Reply Comments, p. 8)  Clearly, FutureGen Alliance believes that 

the phrase, “for calculation of the level fixed payment,” is somehow significant to its 

“most natural reading” that the Commission “meant to approve a 10% nominal rate of 

return,” but FutureGen Alliance fails to explain how or why.  It is indeed natural that the 

Commission would have said, “for calculation of the level fixed payment,” since the only 
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place in the sourcing agreement where a return on equity capital is used and needed is 

for calculation of the level fixed payment.  However, that association does not explain 

how FutureGen Alliance leaps to its nominal rate of return interpretation of the Order.  In 

any event, we do not need to speculate on what the Commission meant, as long as the 

Commission provides the clarification sought by Staff in its Initial Comments.  Therefore, 

FutureGen Alliance’s arguments in favor of a 10% nominal rate of return (which leads to 

an effective rate of return of approximately 10.47%) should be disregarded as 

unconvincing, inexplicable, and unnecessary. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission consider all of 

Staff's comments and approve Staff's recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       /s/________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
 
Office of General Counsel 
Illinois Commerce Commission 
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Chicago, IL  60601 
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