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 Pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission”), 83 Ill. Adm. Code 200.190, the Staff of the Illinois 

Commerce Commission (“Staff”), by and through its undersigned counsel, hereby 

moves for leave to file Supplemental Reply Comments or in the alternative to Strike 

Portions of the Reply Comments of the FutureGen Industrial Alliance, Inc. (“FutureGen 

Alliance”). 

1. On March 6, 2013 FutureGen Alliance filed a motion requesting that this 

proceeding be conducted as a paper hearing.  (FutureGen Alliance Motion for Paper 

Hearing, p. 2) 

2. Also, on March 6, 2013 the FutureGen Alliance filed an unopposed motion 

to adopt a procedural schedule.  The procedural schedule set forth in the motion 

provided for the filings of Initial Comments, Response Comments and Reply Comments. 

(FutureGen Alliance Motion to Adopt Procedural Schedule, par. 3) 
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3. Section 200.525(a) of the Commission’s Rules of Practice permits the 

parties and Staff to stipulate to a waiver of a hearing and to a resolution of the issues 

based solely on written pleadings and affidavits. (83 Ill. Admin Code 200.525(a)) 

4. On March 7, 2013 the ALJ issued a ruling granting the FutureGen 

Alliance’s motion for a paper hearing. (ALJ Ruling, March 7,m 2013) 

5. The ALJ’s March 7, 2013 ruling also adopted the schedule set forth in the 

FutureGen Alliance’s Motion to Adopt a Procedural Schedule.   

6. The schedule providing for the filing of Initial Comments, Response 

Comments and Reply Comments took the place of the filing of testimony and briefs by 

Staff and the parties.  The schedule was intended to assist this matter in proceeding in 

an expeditious, convenient and cost effective resolution of this proceeding. (FutureGen 

Alliance Motion to Adopt Procedural Schedule, par. 6) 

7. On March 20, 2013, in accordance with the procedural schedule adopted 

by the ALJ, Initial Comments were submitted by the following: Staff, the Illinois Power 

Agency (“IPA”), FutureGen Alliance, Commonwealth Edison Company (“ComEd”), 

Ameren Illinois Company (“AIC”), and the Coalition of Energy Suppliers (“CES”).   

8.  On April 2, 2013 the FutureGen Alliance filed an unopposed motion 

seeking to move the due dates for Response Comments and Reply Comments from 

April 3rd and April 17th, respectively to April 10th and April 24th respectively.  On April 3, 

2013 the ALJ issued a procedural ruling granting the FutureGen Alliance’s motion. 

9. On April 10, 2013 Response Comments were filed by: Staff, the 

FutureGen Alliance, ComEd, the IPA and CES.  AIC did not file any Response 

Comments. 
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10. On April 24, 2013 Reply Comments were filed by Staff, the FutureGen 

Alliance, ComEd, the IPA, CES and AIC. 

11. The presentation of Initial Comments, Response Comments and Reply 

Comments in this proceeding was intended to narrow the issues as the case progresses 

and to provide each party with due process rights for response.  Pursuant to 

Commission practice each round of comments is limited to responding to opposing 

party’s preceding round of comments.  A party who fails to present evidence in 

accordance with the schedule set by the ALJ “may be limited in the presentation of 

evidence in the proceeding or otherwise restricted in participation, to avoid undue delay 

and prejudice.” (83 Ill. Admin Code Section 200.660) 

12. Here, consistent with the ALJ’s ruling, Staff filed Initial Comments 

addressing among other issues the FutureGen Alliance’s Levelized Fixed Carrying 

Charge Rate Calculation Methodology (“LFCR methodology”).  Among other things, 

Staff argued that the LFCR methodology that the FutureGen Alliance provided to Staff 

(but did not include in the sourcing agreement) is imprecise and results in an excessive 

LFCR.  Staff recommended a specific alternative methodology that is more precise. 

13. In its Response Comments, FutureGen Alliance properly rebutted Staff’s 

Initial Comments regarding the LFCR methodology, including the specific methodology 

proposed by Staff.  However, inconsistent with and contrary to the ALJ’s ruling, the 

FutureGen Alliance, in its Reply Comments, again responded to the Initial Comments of 

Staff, simply restating some arguments, but raising new arguments, as well.  

Specifically, FutureGen Alliance reiterated arguments previously made in its Response 

Comments that a monthly cash-flow model and an assumption of mortgage-style loan 
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repayment are inappropriate for the LFCR methodology.  (FutureGen Alliance Reply 

Comments, pp. 6-7)  More troubling to Staff is that FutureGen Alliance then raised new 

arguments:  citing “project-specific pass-through mechanisms that are not yet under 

development” and claiming that “this monthly payment structure assumes greater risk to 

lenders over time than the annual fixed principal.”  (FutureGen Alliance Reply 

Comments, p. 7; See Attachment 1, pp. 6-7, 2nd full paragraph p. 6)  

14. Consistent with the ALJ’s ruling, Staff in its Initial Comments addressed 

the issue of the federal and state income tax rates used in the LFCR Methodology.  For 

example, Staff stated, “It is not stated anywhere in the FutureGen Alliance Revised 

Sourcing Agreement, but it is Staff’s understanding that the FutureGen Alliance intends 

for these tax rate assumptions to be fixed throughout the 20-year term of the sourcing 

agreement.” (Staff Initial Comments, p. 11)    With that understanding, Staff pointed out 

in its Initial Comments that equity investors would bear the risk of adverse tax code 

changes but also would stand to gain from additional tax credits, extraordinary 

deductions and any beneficial changes in the tax code. (Staff Initial Comments, pp. 11-

12)  

 15. In its Reply Comments, inconsistent with and contrary to the ALJ’s ruling 

the FutureGen Alliance responded to the Initial Comments of Staff on the income tax 

rate issue rather than making this response on this particular issue in its Response 

Comments. (FutureGen Alliance Reply Comments, p. 8; See Attachment 1, p. 8, 1st full 

paragraph) 

 16. Consistent with the ALJ’s ruling, Staff in its Initial Comments with respect 

to the LFCR Methodology, sought clarification from the Commission as to whether the 



 

5 

Commission intended for the approved annual return to be an effective rate or a 

nominal rate. (Staff Initial Comments, p. 16) 

 17. In its Reply Comments, inconsistent with and contrary to the ALJ’s ruling 

the FutureGen Alliance replies to Staff’s comment seeking clarification as to whether the 

Commission intended the approved annual return to be and effective or nominal rate. 

(FutureGen Alliance Reply Comments, p. 8; See Attachment 1, p. 8 , 2nd full paragraph) 

 18. In its Response Comments, the FutureGen Alliance responded to Staff’s 

Initial Comments on the LFCR methodology.  However, FutureGen Alliance also waited 

until its Reply Comments to introduce new arguments against the Staff’s proposed 

LFCR methodology, thereby depriving Staff of the opportunity to respond to the 

arguments in Staff’s Reply Comments.  Additionally, FutureGen Alliance failed in its 

Response Comments to respond to the issue concerning the assumed tax rates used in 

the LFCR methodology or to the rate of return used in the LFCR methodology (i.e. 

whether the Commission intended for it to be an effective return or an annual return of 

10%).  Instead, the FutureGen Alliance waited until its Reply Comments to respond to 

those two issues, thereby depriving Staff of the opportunity to respond to the FutureGen 

Alliance’s positions and arguments in Staff’s Reply Comments.   

19. The FutureGen Alliance should have made all of the arguments (Identified 

with redline/strike through in Attachment 1, pp. 6, 7 and 8) in its Response Comments 

but failed to do so, despite the fact it asked for and was allowed to have an extra week 

to file Response Comments.  Fairness and due process require that Staff either (1) be 

granted leave to file Supplemental Reply Comments (Attachment 2) responding to the 

FutureGen Alliance on the issues described above or (2) that portions of the FutureGen 
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Alliance’s Reply Comments be stricken as indicated in Attachment 1 attached to this 

motion. 

 

 WHEREFORE, Staff respectfully requests for leave to file Supplemental Reply 

Comments (Attachment 21)) or in the alternative Staff respectfully requests the ALJ to: 

(a) Strike on pages 6, 7, and 8 of the FutureGen Alliance’s Reply Comments the 

lines indicated by strike through as shown on Attachment 1 attached to this 

motion; 

(b) Bar reference by the FutureGen Alliance or other parties in their exceptions or 

reply exceptions to the lines indicated on pages 6, 7, and 8 of the FutureGen 

Alliance’s Reply Comments as shown in Attachment 1 to this motion; and 

(c) All other just and appropriate relief. 

                                            
1 Attachment 2 consists of the following three parts: Part 1 of 3 is the Staff Supplemental Reply 
Comments, Part 2 of 3 is the Zuraski Affidavit, and Part 3 of 3 is the Hathhorn Affidavit. 
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       Respectfully submitted, 
 
 
 
       _/s/______________________ 
 Jessica L. Cardoni 

John C. Feeley 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312) 793-2877  
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
 
 

 
April 30, 2013 

Counsel for the Staff of the  
Illinois Commerce Commission 
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