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RESPONDENT'S REPLY IN SUPPORT OF MOTION TO ADMIT EVIDENCE 
BEFORE CLOSING THE RECORD 

Respondent, the Commonwealth Edison Company ("Respondent" or "CornEd") comes 
before the Illinois Commerce Commission ("Commission") and respectfully submits this Reply 
to Amcor Flexibles, Inc. ("Amcor's") Response to CornEd's Motion to Admit Evidence Before 
Closing the Record. For its Reply, CornEd states that: 

1. On April 3, 2013, CornEd filed a Motion to Admit Evidence Before Closing the Record and 
attached thereto the meter test records for what has been commonly referred to in this 
proceeding as the "Replaced Meter." CornEd Exhibit "A" is the meter test record from July 
19, 2005 (before the Replaced Meter's installation at Amcor's premises). CornEd Exhibit "B" 
is the meter test record from September 24, 2009. These are jointly referred to below as 
"meter test records." 

2. It is true, as Amcor asserts, that the parties here entered into a Stipulation of Facts and 
Undisputed Testimony ("Stipulation") and filed same on December 22, 2011. (Amcor 
Response at I, para. 2). 

3. As part of the "universe of facts" that the parties agreed-to was the showing in paragraphs 21, 
34 and 36 of the Stipulation that the Replaced Meter (No. 140384879) was tested on two 
separate occasions - before installation and after removal from Amcor's premises. On each 
occasion, it was agreed, the meter tested accurate, i.e., one test pulse was sent to the optiport 
for every 1.2 watt-hours of power flowing through the Replaced Meter. (Stipulation at 
paragraphs 21,34,36). In its Response, Amcor does not deny these stipulated-to facts. 

4. The evidence that CornEd asks to be admitted into the record is nothing more than the actual 
"meter test records" for the Replaced Meter that support the agreed-to paragraphs 21, 34 and 
36 of the Stipulation. As such, and contrary to Amcor's conclusory assertion, CornEd is llil1 
seeking to introduce any "new" facts into the record. (Amcor Response at 3, para. 3). 
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5. Nor, as Amcor's summarily contends, is CornEd seeking to evade the Stipulation by 
introducing any "collateral" facts into the proceeding. (Amcor Response at 3, para. 3 ).' At 
one point, CornEd may have agreed that that the actual meter test records were not necessary 
for the Stipulation due to: (a) the parties' agreement as to the facts of the testing dates and the 
results of the testing (paragraphs 21, 34 and 36 of the Stipulation); and (b) that the reason for 
the back-bill of Amcor did not concern meter accuracy. But, the way that Amcor has argued its 
position and most specifically, the way that it has confused meter accuracy with billing error 
(including its reliance on the percentages expressed in Section 410.200 (a) of the 
Commission's rules) in disregard of the Stipulation makes it imperative that the Commission 
not be misled into believing that the accuracy of the Replaced Meter's recording operations 
was at issue. 

6. In its Response, Amcor does not, and cannot, challenge the particulars of the Replaced Meter 
test findings as reflected on CornEd Exhibits A and B. This is because, at bottom, both the 
parties' Stipulation at paragraphs 21, 34 and 36 and the actual test records show one and the 
same, i.e., that the Replaced Meter tested accurate on July 19, 2005 (before installation) and 
again tested accurate on September 24,2009 (after removal from Amcor's premises). The only 
difference is the test results for the Replaced Meter as shown in the meter test records (CornEd 
Exhibits A and B), are more in keeping with, and reflective of, the Commission's testing rules, 
i.e., Section 410.150. 

7. In its oral argument, however, Amcor itself stepped away from the parties' Stipulation. In 
short, Amcor did not support the agreed-to facts in paragraphs 21, 34 and 26 of the Stipulation 
which established the meter's recording accuracy. To the contrary, Amcor argued that "With 
respect to the pre-installation testing, CornEd tests part of the functionality of the meter, but it 
doesn't test all of the meter." (Tr. 132. ). Just as well, Amcor asserted that "Accuracy isn't 
some term of art in the field of electricity that's going to have some specialized meaning." (Tr. 
133). These arguments, and more, undermined the parties' Stipulation.2 And, these assertions 
are what raised legitimate questions and concerns in the ALJ's mind. In its Response, Amcor 
contends that there were "no surprises" at oral argument. (Amcor Response at 3, para. 3). The 
record of the oral argument, however, shows to the contrary. 

8. Amcor contends that the ALJ "made no indication that she required additional proof' of the 
facts contained in the Stipulation. (Amcor Response at 2, para. 3). CornEd does not agree. 

1 "Collateral facts" are such facts as are outside the controversy, or are not directly connected with the principal 
matter or issue in dispute. Black's Law Dictionary (internet version). 

2 Amcor also asserted that: 
"They [CornEd] only tested the first part of the meter meter to see if the meter sends test pulses accurately, but 
CornEd doesn't test whether the information that's going to a meter reader is accurate." (Tr.132). 

Amcor further argued that CornEd "tested just part of the meter. And it wasn't accurate in this case. And because of 
that, there's a special regulation that says they cannot back-bill in this circumstances, and CornEd simply needs to 
comply with the regulations and do the testing that they're supposed to do." (Tr. 140). 

2 



While not expressly demanding proof, the ALJ was gravely concerned with the accuracy 
testing of the Replaced Meter and raised the question more than once. (Tr. 133, 141-142, 194). 
CornEd Exhibits A and B, are directly responsive to the ALJ's questions and conerns. 

9. It is beyond dispute that the Commission has the right and the duty to be fully informed in 
every proceeding that comes before it so that it might enter a correct and sustainable decision. 
See 83 Ill. Adm. Code 200.25 (a); 200.500 (e); 200.340. This is why Section 200.630, while 
encouraging the use of stipulations by the parties, does not bar the Commission from inquiring 
further and requiring parties to give proof of the facts that have been agreed-to. 83 Ill. Adm. 
Code 200.630. Nor is Section 200.630 restricted in its application to rate cases as Amcor 
would suggest. (Amcor Response at 2, para. 3). There is simply no language in this rule to 
support Amcor's assertion of such a limitation. 

10.Respondent submits that the meter test records for the Replaced Meter (marked as CornEd 
Exhibit A and CornEd Exhibit B), is the best evidence to respond to the ALJ's questions, and 
to allow the Commission to more directly and correctly assess the application of the law that 
governs in this proceeding. 

11.Finally, Amcor has neither asserted nor shown how it would be prejudiced if the meter test 
records were to be admitted into the record. There is good reason for this omission, CornEd 
submits, because all of the above shows that there is simply no prejudice. 

Wherefore, Commonwealth Edison Company respectfully asks the Commission to reject 
Amcor's arguments and grant its Motion to Admit Evidence Before Closing the Record such that 
CornEd Exhibit A and CornEd Exhibit B be admitted into the record. Further, Respondent joins 
Amcor in requesting that the parties Stipulation be admitted and that, following the admission of 
CornEd Exhibits A and B, the record be marked "Heard and Taken." 

Respectfully submitted, 

Commonwealth Edison Company 

B<J¥-
Eve Moran 
One ofIts Attorneys 

Eve Moran 
128 S. Halsted Street 
Chicago, 1L 60601 
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(312)720-5803 
Of Counsel and for 
Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 

Dated: April 17, 2013 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Amcor Flexibles, Inc. ) 
-vs- ) 11-0033 

Commonwealth Edison Company ) 
) 

Complaint pursuant to Section 9-250 and 10-108 ) 
of the Illinois Public Utilities Act and Section ) 
200.170 ofthe Rules of Practice ) 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

PLEASE TAKE NOTICE that on April 17, 2013, I filed with the Chief Clerk of the 

Illinois Commerce Commission, the following: Respondent s Reply in Support of Motion to 

Admit Evidence Before Closing the Record, and a copy of same is attached hereto, and hereby 

served upon you. 
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Eve Moran 
128 S. Halsted Street 
Chicago, IL 6060 I 
Of Counsel and for 
Mark 1. Goldstein 

C,,", .. ,., .. ) 

Law Offices of Mark 1. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 



CERTIFICATE OF SERVICE 

I, Eve Moran, hereby certify that on April 17, 2013, I served a copy of the attached 

Respondent s Reply in Support of Motion to Admit Evidence Before Closing the Record in the 

above-captioned docket, by causing a copy thereof to be placed in the U.S. Mail, first class 

postage affixed, addressed to each of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul G .Neilan, Esq. 
Law Offices of Paul G. Neilan, P.C. 
33 North LaSalle Street 
Suite 3400 
Chicago, IL 60602-2667 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 

Ms. Sonya Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 6060 I 

Thomas S. O'Neill 
Senior Vice President and General Counsel 
Commonwealth Edison Company 
440 South LaSalle Street 
Suite 3300 
Chicago, IL 60605 
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