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: 
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No. 13-0034 

VERIFIED REPLY OF  
COMMONWEALTH EDISON COMPANY  

Commonwealth Edison Company (“ComEd”), pursuant to the March 7, 2013 Procedural 

Ruling of the Administrative Law Judge, submits to the Illinois Commerce Commission 

(“Commission”) its Verified Reply (“Reply”) to the Response Comments (“Comments”) filed in 

this docket on April 10, 2013.1 

I. INTRODUCTION 

ComEd has only limited concerns regarding the issues raised in the parties’ Responses. 

Subject to the limited issues identified below and in its Initial and Response Comments, ComEd 

continues to not object to the terms and conditions of the revised sourcing agreement filed by the 

FutureGen Industrial Alliance (“FutureGen”) on March 8, 2013 in this docket.  However, 

ComEd continues to reserve all issues raised in its and any other appeal of the Commission’s 

Order(s) in Docket No. 12-0544.  

II. REPLY 

A. Benchmarks 

Several parties suggest differing approaches as to the timing and procedure in which the 

statutorily-required benchmarks will be developed and evaluated against the sourcing agreement.  

                                                 
1 Responses were filed by ComEd, the Illinois Power Agency, the FutureGen Industrial Alliance, Inc., The 

Coalition of Energy Suppliers, and Staff of the Illinois Commerce Commission. 
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Staff of the Commission (“Staff”), for instance, claims the Commission need not approve the 

benchmarks and make determinations about whether the sourcing agreement exceeds the 

benchmarks in this proceeding.  Staff Response at 6.  The Illinois Power Agency (“IPA”), on the 

other hand, recommends the approval process take place outside of this docket, but recognizes 

the possibility of a final benchmark being developed before the final order in this docket.  IPA 

Response at 2.  FutureGen agrees that the Commission must consider the Project’s compliance 

with cost-based benchmarks pursuant to the IPA Act, and recommends the benchmark be 

developed outside but concurrently with this proceeding, “such that the Commission will have 

completed its review of the benchmark before issuing a final order in this proceeding.”  

FutureGen Response at 2.   

ComEd does not oppose Staff, IPA and FutureGen’s recommendation that benchmarks be 

developed by the appropriate parties (Staff, the IPA, the Procurement Administrator, and the 

Procurement Monitor) outside of this proceeding.  However, ComEd reiterates that while the 

Commission is not statutorily required to approve the benchmarks in this proceeding, doing so 

would lend greater clarity and efficiency to the sourcing agreement approval process, which is 

now the subject of two separate Commission proceedings and five appellate dockets.2   

Notwithstanding, it appears no party disputes that ComEd cannot be required to sign a 

sourcing agreement until the Commission has approved the statutorily-required cost-based 

benchmarks and determined that the sourcing agreement does not exceed such benchmarks.3  

                                                 
2 ICC Dockets No. 12-0544, 13-0034, First District Appellate Docket Nos. 1-13-1063, 1-13-0544, 1-13-

0632, 1-13-1120, 1-13-0653.  
3 According to Staff, it “does agree with ComEd and AIC that the sourcing agreement is subject to the 

Commission reviewing and approving a cost based bench mark and the sourcing agreement not exceeding such 
benchmark.”  Staff Response at 6-7.  The IPA states it “acknow[ledges] that the plain language of Section 1-75(d)(5) 
of the IPA Act requires Benchmark analysis as a prerequisite to the utilities signing the final approved Sourcing 
Agreement.”  Although FutureGen does not directly state so much, it recognizes that the Commission must “review 
… the benchmark before issuing a final order in this proceeding.”  FutureGen Response at 2. 
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Thus, if the Commission does not determine in this proceeding whether the sourcing agreement 

exceeds the benchmarks, then no final sourcing agreement exists, and ComEd cannot be required 

to sign the sourcing agreement until whenever those findings are made.4 

B. FutureGen’s Request for an Express Directive Regarding Tariff Filings 

In its Response, FutureGen reemphasizes its request that the Commission include express 

language in the final Order directing ComEd to make certain tariff filings by July 1, 2014 

pursuant to the sourcing agreement.  ComEd does not oppose this request so long as the 

Commission also expressly approves a final sourcing agreement consistent with Commission-

approved benchmarks in its final Order.  However, because such tariff filings are dependent upon 

the existence of a final sourcing agreement, if the Commission does not approve a final sourcing 

in this docket, then it would be unnecessary and improper to make such an express finding, if at 

all, until it approves the final sourcing agreement consistent with the benchmarks. 

C. Environmental Attributes 

No party disagrees that inconsistencies exist within the IPA Act as to whether the utilities 

must receive and retire emissions credits.  In particular, FutureGen states “because of an apparent 

conflict in the statutory language in IPA Act Sections 1-75(d)(1)(A) and 1-75(d)(3)(A)(ii), it is 

not clear … whether the FutureGen should deliver Environmental Attributes (or some subset 

thereof) to the utilities for them to retire, or should sell them and use the proceeds to reduce the 

cost of power generated by the Projects.”  FutureGen Response at 6.  FutureGen asserts that the 

sourcing agreement is “flexibly structured, and with no modification necessary, will enable the 

                                                 
4 As ComEd stated in its Response, if the Commission determines it should decide whether the sourcing 

agreements exceeds the benchmarks outside of this proceeding, then ComEd would not oppose being directed to 
sign an approved sourcing agreement if and within 60 days of the date that minutes reflecting a Commission 
determination that the sourcing agreement does not exceed applicable Commission-approved benchmarks are 
approved by the Commission and become publicly available on e-Docket. 
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parties to comply with any Commission determination as to Environmental Attribute 

obligations.”  FutureGen Response 6-7.  ComEd disagrees. 

At present, Section 6.6(d) of the Sourcing Agreement provides, in pertinent part: 

(d) Seller shall use Commercially Reasonable Efforts to sell Capacity Attributes, 
Ancillary Services, Environmental Attributes, and all other attributes, products or 
services of the Project into the appropriate market. In meeting its obligation under 
this section 6.6(d), Seller shall not enter into transactions with a term longer than 
one year, or that otherwise encumber the attributes referenced in this section at a 
time more than one year after the execution of the transaction. Seller shall apply 
the proceeds of any sales thereof to reduce the Contract Price as provided in 
section 5.2(d). Seller's obligations under this section 6.6(d) are subject to the 
following exceptions: 
 
(i) Upon Notice by Buyer, for the remainder of the Term Seller will have the 
obligation to Notify Buyer of Seller's intent to sell Environmental Attributes at 
least 10 Days prior to such intended sale and shall offer to deliver such 
Environmental Attributes to Buyer instead; thereafter, upon Notice no less than 5 
Days' prior to Seller's intended sale, Buyer will have the right (but not the 
obligation) to receive delivery of the Environmental Attributes proposed to be 
sold. Buyer may request the delivery of Environmental Attributes that Seller does 
not intend to sell at any time, and Seller shall deliver such Environmental 
Attributes upon request. 

 
“Environmental Attributes” are defined in Section 1-1 of the Sourcing Agreement to mean: 
 

any and all presently existing or future benefits, emissions reductions, 
environmental air quality credits, emissions reduction credits, renewable energy 
credits, offsets and allowances, attributable to the Project commencing on the 
Commercial Operation Date and continuing during the Term, or otherwise 
attributable to the generation, purchase, sale or use of metered output from or by 
the Project during the Term, howsoever entitled or named, resulting from the 
avoidance, reduction, displacement or offset of the emission of any gas, chemical 
or other substance, including any of the same arising out of presently existing or 
future legislation or regulation concerned with oxides of nitrogen, sulfur or 
carbon, with particulate matter, soot or mercury, or implementing the United 
Nations Framework Convention on Climate Change (UNFCCC) or the Kyoto 
Protocol to the UNFCCC, or their successors or crediting "early action" emissions 
reduction, or laws or regulations involving or administered by the Clean Air 
Markets Division of the United States Environmental Protection Agency, or any 
state or federal entity given jurisdiction over a program involving transferability 
of Environmental Attributes, and any renewable energy certificate reporting rights 
to such Environmental Attributes. 
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Should the Commission determine that a utility party is not required to receive and retire 

any emission credits generated by the clean coal facility in connection with the electricity 

covered by the Sourcing Agreement, then ComEd agrees that the language need not be revised.   

However, if the Commission determines that a utility party is required to both receive and 

retire emission credits generated by the clean coal facility in connection with the electricity 

covered by the Sourcing Agreement, then the agreement is vague and must be revised to require 

the delivery of such credits to the utility for retirement.  If the Commission determines that a 

utility party is required to receive and retire any emission credits, the sourcing agreement should 

not be structured to as to require the utilities to take an affirmative action to avoid a result that is 

inconsistent with that determination.  ComEd submits that the status quo under the sourcing 

agreement with respect to emission credits must be a result that is consistent with applicable 

legal requirements.  In particular, if the Commission determines that a utility party is required to 

receive and retire any emission credits, the sourcing agreement must be modified to: (1) clearly 

require FutureGen to deliver to the utility parties, consistent with the Commission’s 

determination, either the emission credits or the carbon emission credits associated with 

electricity delivered to the utility party under the Sourcing Agreement; and (2) to include as a 

prohibition and an additional exception to FutureGen’s obligation to undertake sale efforts, 

consistent with the Commission’s determination, either the emission credits or the carbon 

emission credits associated with electricity delivered to the utility party under the Sourcing 

Agreement that Seller is obligated to deliver to Buyer (e.g., by adding as an additional exception 

the following: “Seller’s obligation to sell Environmental Attributes shall not apply to carbon 

emission credits associated with sequestration of carbon from the facility, which credits shall be 

delivered to Buyer.”).  
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While Staff states that much of ComEd’s argument on this issue is persuasive, Staff notes 

that there are goals other than the capturing and sequestering of carbon emissions expressed in 

the Illinois Power Agency Act (“IPA Act”) and concludes that “ComEd’s case for requiring 

retirement (rather than sale) of emission allowances is not quite as robust as ComEd portrays.”  

Staff Response at 2-5.5  ComEd acknowledges that there are other legislative goals expressed in 

the IPA Act, but ComEd’s position that the clean coal provisions of the IPA Act focus on 

capturing and sequestering carbon emissions from clean coal facilities remains the only position 

textually consistent with the definition of a clean coal facility in the IPA Act.  See 20 ILCS 

3855/1-10.  Moreover, the IPA Act contains an express legislative finding that “[t]he State 

should encourage the use of advanced clean coal technologies that capture and sequester carbon 

dioxide emissions to advance environmental protection goals and to demonstrate the viability of 

coal and coal-derived fuels in a carbon-constrained economy.”  20 ILCS 3855/1-5(8).  ComEd 

submits that its position is well supported by the language of the IPA Act. 

III. CONCLUSION 

For these reasons, ComEd respectfully requests that the Commission adopt its 

recommendations upon making the required findings, including those discussed herein. 

 
 
 

                                                 
5 Staff includes a citation correction in its Response, indicating that Section 1-75(d)(1) of the IPA Act does 

not contain a subsection (A).  This is not entirely accurate.  In the text of Section 1-75(d)(1) adopted by P.A. 97-658, 
there is a subsection (A).  Staff’s comment is correct if limited to the text of Section 1-75 adopted by P.A. 97-325, 
97-616, 97-618, and 97-813. 
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Dated: April 24, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       
 One of its attorneys 
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Commonwealth Edison Company 
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