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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
ILLINOIS POWER AGENCY 
 
Phase 2 of the initial approvals for 
FutureGen Industrial Alliance, Inc. 

 : 
: 
: 
: 
 

 

Docket No. 13-0034 

 

 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 

VERIFIED REPLY COMMENTS 
 

Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

respectfully submits these Reply Comments in accordance with the procedural schedule 

approved by the Administrative Law Judge (“ALJ”).  Staff also submits the Affidavit of 

Richard J. Zuraski in support of facts and non-legal matters contained herein. 

I. INTRODUCTION 

On March 20, 2013, in accordance with the procedural schedule adopted by the 

ALJ (ALJ Ruling dated March 7, 2013), Initial Comments were submitted by the 

following: Staff, the Illinois Power Agency (“IPA”), the FutureGen Industrial Alliance, Inc. 

(“FutureGen Alliance”), Commonwealth Edison Company (“ComEd”), Ameren Illinois 

Company (“AIC”), and the Coalition of Energy Suppliers (“CES”).  On April 10, 20131 

Response Comments were filed by: Staff, FutureGen Alliance, ComEd, the IPA and 

CES.  AIC did not file any Response Comments.  Staff’s reply to the Response 

                                            
1
 On April 2, 2013 the FutureGen Alliance filed an unopposed motion seeking to moving the due dates for 

Response Comments and Reply Comments from April 3
rd
 and April 17

th
 , respectively to April 10

th
 and April 

24th respectively.  On April 3, 2013 the ALJ issued a procedural ruling granting the FutureGen Alliance’s 
motion. 
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Comments of the FutureGen Alliance, ComEd, IPA and CES where appropriate are set 

forth below: 

 

II. REPLY COMMENTS 

A. Reply to FutureGen Alliance 

1. Benchmark approval process 

The IPA and Staff, the only parties in this case that have a role in the 

determination of the Section 1-75(d)(5) benchmark (20 ILCS 3855/1-75(d)(5)) which the 

other parties do not contest (FutureGen Alliance Response, p. 2; ComEd Response, p. 

3; Ameren Initial Comments, p.4; CES Response, p. 4), both agree that the Commission 

could approve the benchmark after this proceeding is concluded.  Both also agree that 

the Commission should consider the benchmark issue outside of this proceeding. (IPA 

Response, p. 2)  The IPA further states that it is possible that the Commission could 

end up approving the benchmark before a final order is issued in this docket. (Id.)  While 

Staff recognizes that is a possibility, Staff does not recommend that the Commission 

commit itself to such action given that as the IPA recognizes “[the IPA’s] ability to work 

with the Procurement Administrator to respond to Staff and the Procurement Monitor’s 

questions will be a limiting factor on how soon the Benchmark may be approved.” (Id.)  

Rather Staff recommends that the Commission only commit to completing such tasks as 

soon as practicable following the completion of this docket. (Staff Initial Comments, p. 

21) 

The FutureGen Alliance does not insist that the benchmark must be considered 

inside this proceeding, but does insist that the benchmark be considered concurrently 
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with this proceeding. (FutureGen Alliance Response, p. 2)  ComEd seems to have 

changed its position on the issue of where the benchmark issue must be considered.  In 

its Initial Comments, ComEd argued that “[b]ecause the Sourcing Agreement is not the 

result of a competitive bidding process, determination of the Sourcing Agreement’s 

compliance with this requirement [benchmark] must occur in the instant proceeding to 

approve the Sourcing Agreement.” (ComEd Initial Comments, p. 8) (Emphasis added)  

As Staff pointed out in its Response Comments, ComEd provided no statutory authority 

for that argument. (Staff Response, p. 6)  In its Response, ComEd is no longer 

contending that the Commission must approve the benchmarks within this proceeding 

(ComEd Response, p. 2) but states that “[i]n the interests of clarity and efficiency, 

ComEd continues to recommend the Commission approve the benchmarks and 

evaluate whether the sourcing agreement exceeds those benchmarks in the instant 

proceeding.” (Id., p.5)  ComEd’s recommendation ultimately seems to be tied to its 

position that before ComEd executes the sourcing agreement the benchmark must be  

established and the Commission must determine that the sourcing agreement does not 

exceed the benchmark. (ComEd Response, p. 5)  

On the same issue of utilities executing sourcing agreements, the IPA makes the 

observation that “the plain language of Section 1-75(d)(5) of the IPA Act requires 

Benchmark analysis as a prerequisite to the utilities signing the final approved Sourcing 

Agreement.” (IPA Response, p. 2) Staff agrees with the IPA’s statement.  However, just 

because the benchmark analysis is a prerequisite to the utilities signing the final 

approved Sourcing Agreement that does not mean that the benchmark should or must 

be considered in this proceeding as ComEd suggests or that the Commission should 



 

4 

consider the issue concurrently with this proceeding as the FutureGen Alliance 

suggests.  Staff’s position has been and remains as set forth in its Initial Comments that 

within this phase 2 proceeding, “the Commission need not approve benchmarks, and 

the Commission need not make determinations about whether or not sourcing 

agreements exceed benchmarks.  … [S]uch approvals and determinations could be 

made outside this docket.  However, Staff recommends that the Commission complete 

such tasks as soon as practicable following the completion of this docket” (Staff Initial 

Comments, p. 21)(Emphasis added), however recognizing that “[the IPA’s] ability to 

work with the Procurement Administrator to respond to Staff and the Procurement 

Monitor’s questions will be a limiting factor on how soon the Benchmark may be 

approved.” (IPA Response, p. 2) 

 

2. Section 5.2(b)-Cost of Debt Capital 

The FutureGen Alliance appears to have misunderstood at least in part the intent 

of the proposed language changes Staff recommended to Section 5.2(b) of the Revised 

Sourcing Agreement in its Initial Comments.  Staff stated in its Initial Comments that 

while the Revised Sourcing Agreement addresses the issue of the cost of debt capital 

and acknowledges the cost of debt including the interest rate is subject to Commission 

approval, Staff recommended adding clarifying language to Section 5.2(b) of the 

agreement to make clear that the Commission has authority to ensure a Commission-

approved interest rate for use in the levelized fixed carrying charge rate is suitable for 

ratemaking purposes given the previously approved capital structure and return on 
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common equity for the Project.  Accordingly, Staff recommended the following changes 

to the FutureGen Alliance Revised Sourcing Agreement, section 5.2(b): 

Pursuant to the Commission’s December 19, 2012 final order in Docket No. 12-
0544, the Parties acknowledge that the rate of return for the Project will be based 
on a capital structure consisting of 55% debt and 45% equity, a rate of return on 
common equity of 10%, a capital recovery period of 20 years, and the cost of 
debt capital including the interest rate Seller will pay, which cost of debt capital 
will be subject to a determination of prudence and reasonableness by the 
Commission. approval, and all of which All of the aforementioned factors will be 
used to calculate the Levelized Fixed Carrying Charge Rate of the Fixed Project 
Payment, which methodology will be as set forth in this agreement. 

(Staff Initial Comments, p. 6) 

 The FutureGen Alliance apparently believes the intent of Staff’s language was to 

subject the cost of debt capital to repeated reviews for prudence and reasonableness. 

(FutureGen Alliance Response Comments, p. 8) That was not the intent of Staff’s 

language.  Staff’s position is that once the cost of debt capital is approved by the 

Commission in a subsequent proceeding for use in the levelized fixed carrying charge 

rate (“LFCR”), it will remain unchanged for the duration of the contract.  Staff would also 

point out that there is no language in Section 5.2(b) which permits updates to the cost of 

debt capital.  To address the FutureGen Alliance’s concern about potential repeated 

reviews of prudence and reasonableness of the cost of debt capital, Staff recommends 

that the final order be clear that once the cost of debt capital is determined by the 

Commission in a subsequent proceeding it is not subject to subsequent repeated 

reviews for reasonableness and prudence. 

 The FutureGen Alliance’s other concern with Staff’s language is the use of the 

terms “prudence and reasonableness.”  In particular, the FutureGen Alliance argues 

that use of the terms “prudence and reasonableness” is unnecessary and that the 
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current language allows the Commission to use prudence and reasonableness as a 

standard to approve the cost of debt capital if it so chooses. (FutureGen Alliance 

Response, pp. 7-8)  The Commission should reject the FutureGen Alliance’s argument 

on this issue.  Staff’s language leaves no doubt that the standard to be applied to its 

review of the cost of debt capital.  The FutureGen Alliance’s language fails to provide 

the same level of specificity.  As discussed below in the section addressing annual 

audits and reconciliation, it is within the Commissions discretion to subject all costs 

including cost of debt capital to a prudence and reasonableness review. (20 ILCS 

5/3855/1-75(d)(6)) With respect to cost of debt capital, as discussed above that review 

would be conducted one time, consistent with the position of the FutureGen Alliance. 

(Id., p. 8) 

 

3. Levelized Fixed Carrying Charge Rate 

 The FutureGen Alliance objects to Staff’s proposed modifications to the 

Levelized Fixed Carrying Charge Rate (“LFCR”) methodology. (FutureGen Alliance 

Response Comments, pp. 9-11).  First, the FutureGen Alliance reiterates its claim that 

the Commission already approved a methodology for computing the LFCR, in Docket 

12-0544.  However, as Staff indicated in its Response Comments, the FutureGen 

Alliance presented no methodology in Docket 12-0544, and the Commission made no 

mention of any methodology in its Order. (Staff Response, pp. 10-11) Therefore, the 

FutureGen Alliance’s claim is unfounded. 

 Second, the FutureGen Alliance claims that Staff’s proposed LFCR methodology 

contains “certain errors and inappropriate assumptions.”  Only one error -- involving 
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“Staff’s depreciation schedule” -- is listed.  Two alleged inappropriate assumptions are 

listed: (1) mortgage-style repayment of debt; and (2) monthly rather than annual cash 

flows.  In support of these allegations, the FutureGen Alliance relied on an affidavit 

prepared by Dr. Jean Agras.  

a. Error in depreciation 

 With respect to the error, Dr. Agras states:  

In my review of the ICC's methodology, I identified an error in the calculation of 
the case in which the 21st year's depreciation is realized in the 20th year of the 
project life. In this scenario, the ICC-provided calculations and published results 
over-depreciate the assets by assuming the 21st year's deprecation is realized 
over six months, while applying this depreciation over 12 months. The result is 
total depreciation of 102.23%. This error over-emphasizes the sensitivity of the 
results to the 21st year's depreciation being assumed in the 20th year. 

Once corrected, my calculation of the LFCR using the ICC methodology indicates 
that the realization of the 21st year's depreciation in the 20th year represents an 
impact on the final LFCR of only 0.002%, which is an order of magnitude less 
than the difference of 0.02% reported by the ICC. 

(FutureGen Alliance Response, Affidavit of Jean Agras, Ph.D, pp. 5-6) 

 Upon review of the work papers that supported the table shown on page 16 of 

Staff’s Initial Comments (also appearing on the last page of Appendix A of those Initial 

Comments), Staff concedes that an error of the nature described by Dr. Agras was 

made, although it was in the case where the 21st year's depreciation is realized in the 

21st year of the project life (as opposed to the case where the 21st year's depreciation 

is realized in the 20th year of the project life).  As shown in the following redlined 

version of the above-mentioned table, not only does correcting the error reduce the 

difference between the two cases to a mere 0.002% (as noted by Dr. Agras) (Id., p. 6), it 

also changes the sign of the difference.   
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Assumed 
Annual 
Interest 

Rate 

   Solution for R Solution for LFCR 

Allowed Annual  
Equity Return 

21st year of tax 
depreciation taken in 

21st year of tax 
depreciation taken in 

Nominal Nominal   Effective 20th yr 21st yr 20th yr 21st yr 

6.82% 

10.00% <==> 10.47% 
0.9612% 

 
0.9614% 
0.9595% 

11.535% 
11.53% 

11.536% 
11.51% 

9.57% <==> 10.00% 
0.9423% 

 
0.9425% 
0.9405% 

11.308% 
11.31% 

11.310% 
11.29% 

  

b. Assumption about debt repayment and use of monthly cash 
flow model 

 With respect to Staff’s assumption about mortgage-style repayment of debt, Dr. 

Agras states: 

In developing a LFCR, the assumed capital structure and debt service schedule 
are critical inputs to the calculation. FutureGen's calculation assumes levelized 
principal payments, while the ICC's methodology assumes levelized principal and 
interest payments. Since these structures result in different payouts over different 
periods of time, the resulting revenue requirements and LFCR are different. 

(Id.)  Indeed, Staff shall demonstrate as much.  However, Dr. Agras goes on to state: 

In practice, projects may be financed in numerous ways and under various 
payment structures.  As the FutureGen project has not reached the financing 
stage of its development, it is impossible to know exactly the financing 
structure that will be developed and/or required by lenders to support the project. 
In my experience, similar projects have not necessarily been financed with 
structures requiring fixed monthly payments. 

(Id., p. 7) (Emphasis added).  Dr. Agras essentially testifies, while capital structure and 

debt service schedule are critical assumptions, they are unknowns at present.  Staff 

does not disagree.  However, so far, Dr. Agras provides no argument for choosing one 

assumption about capital structure and debt service schedule over any other.  Instead, 

Dr. Agras cites uncertainty as one justification for using an annual model rather than a 

monthly model of cash flows: 
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Due to the uncertainty surrounding the actual financing structure, I believe it is 
reasonable to model the LFCR calculation on an annual basis to minimize the 
impact of debt service structures.   

(Id.) 

 However, Dr. Agras provides absolutely no evidence that an annual model 

somehow minimizes “the impact of debt service structures.”  Indeed, as shown in the 

following table, there is very little difference between the impact of debt service 

structure, when that impact is measured using an annual model versus a monthly model 

(a half a percent on the one hand versus a half of a percent on the other hand).  

    Annual Model Monthly Model 

Debt service structure 
  

10%  
annual return 

10% nominal 
annual return 

10% real 
annual return 

Mortgage Style M 11.95% 11.53% 11.31% 

Constant Principal C 12.45% 12.06% 11.80% 

Impact of structure C - M 0.50% 0.53% 0.49% 

 

 Dr. Agras provides one other reason in support of using an annual rather than a 

monthly model of cash flows.  She states:  

In developing LFCRs, I generally utilize an annual cash flow model so as to 
minimize the impact of intra-year cash flow scheduling on the long-term results. 
That is, I do not generally model cash flows for LFCR calculations on a monthly 
basis unless I have specific knowledge of the actual monthly cash flows, 
including debt service that the project will incur. 

(Id.)  However, using an annual cash flow model rather than a monthly one does not 

“minimize the impact of intra-year cash flow scheduling on the long-term results.”  Such 

an approach merely ignores those impacts.  A more sensible approach to deal with 

such uncertainty would be to present one’s best estimate of the monthly cash flows, 

along with whatever other reasonable scenarios there might be to provide upper and 



 

10 

lower bounds on the long-term results.  Another sensible approach, if feasible, would be 

to wait until more information becomes available.  For instance, with respect to the 

repayment schedule for FutureGen’s debt, presumably that information will become 

known at the same time that the interest rate for that debt becomes known.  This would 

not only deal with Dr. Agras’ uncertainty over the issue of mortgage style versus equal 

principal payment, it would also deal with Dr. Agras’ uncertainty over when, during any 

given year, those debt payments would be scheduled.  

 In general, though, Dr. Agras overstates the degree of uncertainty over the intra-

year distribution of cash flows.  For instance, we know for a fact that FutureGen will bill 

its captive customers, Ameren and ComEd, on a monthly basis, and will expect prompt 

payment. (Sourcing Agreement, Section 7.2) We know for a fact that these monthly bills 

will include, among other things, a fixed capital charge derived from the LFCR.  

 Finally, toward the end of her affidavit, Dr. Agras offers the following argument for 

assuming that FutureGen’s debt service will follow a schedule of equal principal 

payments rather than mortgage style payments: 

This payment structure results in the reduction in debt, as well as the risk to the 
lender, consistent with the life and physical depreciation of the asset. 

(FutureGen Alliance Response, Affidavit of Jean Agras, Ph.D, p. 8).  This claim implies 

that mortgage-style loan repayment schedules are inconsistent with the life and physical 

depreciation of the mortgaged asset.  However, such a claim does not stand up to 

scrutiny, given the prominence of mortgage-style loan repayment schedules.  In any 

event, such inconsistency, if it exists, could not be cured by the FutureGen Alliance’s 

proposed 20-year constant principal repayment schedule, since FutureGen 2.0’s 

developers have clearly indicated that the proposed plant can continue to generate 
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power through at least 30 years.2 (Order, Docket No. 12-0544, December 19, 2012, p. 

232) In summary, Staff finds wholly unconvincing Dr. Agras’ reasons for preferring to 

assume that principal payments will be constant over time, rather than increasing over 

time, in accordance with mortgage-style loan repayment conventions.   

c. Conclusions with respect to LFCR 

 Staff recommends that the Commission accept Staff’s proposed LFCR 

methodology, as described in Appendix A of Staff’s Initial Comments (except with the 

table modified as shown, above, to correct for the error in the tax depreciation 

schedule).  An alternative, in light of the uncertainty raised by Dr. Agras about the debt 

service schedule, would be for the Commission to order that the LFCR methodology be 

modified to use the actual debt repayment schedule, which the FutureGen Alliance 

would report to the Commission when it presents to the Commission the actual interest 

rate on that debt.  Staff does not believe this is appropriate, though, unless the 

Commission also amends its previous approval of a 55%/45% debt-to-equity ratio.  As 

described in Staff’s Initial Comments,  

 The Commission has already decided that, for purposes of determining 
the LFCR, it will be assumed that 55% of investor capital will be in the form of 
debt and 45% will be assumed in the form of equity capital.  In reality, 
FutureGen’s equity investors may choose to borrow more than 55% of the 
project’s private capital requirements, and they may find this more advantageous 
under the right set of circumstances.  For instance, suppose that they were 
allowed a LFCR of 11.5% by the Commission, which would yield an effective 
annual rate of return on equity of 10.47% on a 45% equity investment.  However, 
suppose that they were able to obtain financing for 75% of the a 20-year loan at 
the same interest rate, requiring a minimum debt service ratio of 1.5.  This would 
enable FutureGen’s equity investors to earn an effective annual return of over 
14% on their 25% equity investment.  So capital structure is another important 

                                            
2
  It is a significant concession, on the part of electricity consumers in Illinois, to help FutureGen’s investors 

recoup their investment in over such a short period of time. 
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assumption in the calculation of the LFCR, as well as an important decision 
variable for FutureGen equity investors.   

(Staff Initial Comments, p. 13).  Notably, the above point is unrefuted by the FutureGen 

Alliance or Dr. Agras.  Staff does not believe it is equitable for ratepayers to bear all the 

risk of FutureGen investors obtaining a slightly less favorable loan repayment schedule, 

while those same investors have so much to gain -- in terms of an actual rate of return 

on their equity capital -- from borrowing more than the Commission has already 

assumed.  

4. IPA Act Section 1-75(d)(3) Elements 

 The FutureGen Alliance comments that only Staff and the FutureGen Alliance 

have addressed the issue of the Section 1-75(d)(3) elements in their Initial and/or 

Response comments.  (FutureGen Alliance Response, p. 12)  The FutureGen Alliance 

addressed the issue in both its Initial Comments and Response Comments while Staff 

addressed the issue only in its Initial Comments.  Staff in its Initial Comments noted that 

there appeared to be no need for the Commission to resolve the issue since no parties 

appeared to be contesting based on the IPA Act the inclusion or exclusion of any terms 

and conditions of the sourcing agreement. (Staff Comments, p. 22)  The FutureGen 

Alliance also believed that the issue was resolved. (FutureGen Alliance Comments, p. 

3) 

Based upon a review of the FutureGen Alliance’s Response Comments it now 

appears to Staff that this is a contested issue at least with respect to a prudence review 

of costs.  The FutureGen Alliance when addressing the issue of Staff’s proposal for 

Audit and Reconciliation Procedures argues that “prudency” cannot be applied to the 
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FutureGen Alliance’s costs. (FutureGen Alliance Response Comments, p. 13)  Since 

the FutureGen Alliance agreed to the inclusion in the Sourcing Agreement the following 

language “costs, revenues, and credits underlying the Contract Price Components may 

be subject to periodic audit and review for prudence and reasonableness, in a manner 

to be determined by the Commission“  (FutureGen Alliance Comments, p. 5 (Emphasis 

added)), Staff assumed the FutureGen Alliance took no issue with FutureGen 2.0’s 

costs being subject to a prudence and reasonableness review.  Now in its Response 

Comments the FutureGen Alliance argues that the IPA Act does not prescribe a 

prudence review. (FutureGen Alliance Response, p. 13) 

While not specifically required by the IPA Act, the IPA Act does provide the 

Commission with the discretion to subject FutureGen 2.0’s costs to a prudence review.  

With respect to the initial clean coal facility, Section 1-75(d)(3)(D)(vii) requires that the 

Commission review the justness, reasonableness and prudence of the cost inputs.  

Staff acknowledges that FutureGen 2.0 is not the initial clean coal facility and therefore, 

Section 1-75(d)(3)(D)(vii) is not a mandatory requirement on FutureGen 2.0, however, 

Staff also has stated in its prior filings in Docket 12-0544 that the Commission has the 

authority to impose such a prudence review requirement on FutureGen 2.0’s costs 

consistent with Section 1-75(d)(6) of the IPA Act.  Section 1-75(d)(6) provides that: 

(6) Costs incurred under this subsection (d) or pursuant to a contract entered into 
under this subsection (d) shall be deemed prudently incurred and reasonable in 
amount and the electric utility shall be entitled to full cost recovery pursuant to 
the tariffs filed with the Commission. 

 

As discussed in section 5 below, The Commission can impose a prudence and 

reasonableness review requirement, if the Commission finds such a contractual 
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requirement is necessary to ensure that the costs incurred under the sourcing 

agreement are prudently incurred and reasonable in amount.  Given the above, Staff 

requests that the Commission make a finding in this proceeding that the costs of 

FutureGen 2.0 are subject to a yearly justness, reasonableness and prudence review, 

consistent with Section 1-75(d)(6), with the exception of the following items: capital 

structure (55% Debt and 45% Equity with a 20 year capital recovery period) and return 

on common equity (10%), which have already been determined by the Commission to 

be reasonable (Order, Docket No. 12-0544, December 19, 2012, p. 233), and cost of 

debt capital including the interest rate, which will be subject to a one-time determination 

of prudence and reasonableness by the Commission. 

 

5. Annual Audit and Reconciliation Procedures 

The FutureGen Alliance takes issue with costs being subject to a prudence 

review. (FutureGen Alliance Response, p. 13)  This position is inconsistent with the 

actions the FutureGen Alliance has taken in this docket and is a matter of significant 

importance.  The FutureGen Alliance added to the Sourcing Agreement language 

related to the scope and procedures for the audit and reconciliation of FutureGen 2.0’s 

costs.  Staff approved of the language. (Staff Comments, p. 6)  The FutureGen Alliance 

acknowledges that language is now contained in the Sourcing Agreement (FutureGen 

Alliance Response, p. 13) yet objects to the Commission reviewing FutureGen 2.0’s 

costs under a “prudency” standard.  The FutureGen Alliance’s objection to a prudence 

review is surprising given that prudence review language is contained in the revised 
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Sourcing Agreement. (Sourcing Agreement- filed March 8, 2013, Section 5.2(f), p. 17) 

Section 5.2(f) provides that: 

 

 

Clearly, the Sourcing Agreement language in Section 5.2(f) that “[i]f, after hearing, the 

Commission finds that seller has not shown all costs to be prudently incurred or has 

made errors in its Contract Price Adjustment computation, the difference determined by 

the Commission will be refunded or recovered …” which the FutureGen Alliance 

acknowledges it added to the Sourcing Agreement ( “... at the request of the parties at 

the workshop, the FutureGen Alliance added language to Section 5.2(a) of the Sourcing 

Agreement, clarifying that “costs, revenues, and credits underlying the Contract Price 

Components may be subject to periodic audit and review for prudence and 

reasonableness, in a manner to be determined by the Commission.”) (FutureGen 

Alliance Comments, p. 5)) provides for a Commission prudence review of the costs.  

Despite that language appearing in the Sourcing Agreement, the FutureGen Alliance 

argues that “the IPA Act does not prescribe such a standard and instead allows the 

Commission to determine how to implement the pass-through of costs envisioned in the 

IPA Act.” (FutureGen Alliance Response, p. 13)  The Commission should reject the 
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FuturGen Alliance’s claim since the IPA Act does allow the Commission to impose a 

prudence review of the costs.  The FutureGen Alliance fails to recognize that the 

Commission has the authority to impose such a prudence review under Section 1-

75(d)(6) of the IPA Act.  Section 1-75(d)(6) provides that: 

(6) Costs incurred under this subsection (d) or pursuant to a contract entered into 
under this subsection (d) shall be deemed prudently incurred and reasonable in 
amount and the electric utility shall be entitled to full cost recovery pursuant to 
the tariffs filed with the Commission. 

 

The Commission can impose a prudence review requirement, if the Commission finds 

such a contractual requirement necessary to ensure that the costs incurred under the 

sourcing agreement are prudently incurred and reasonable in amount.  This annual 

review of the prudence and reasonableness of the costs is consistent with CES 

comment that “it would be counterintuitive to suggest that this multi-billion 

demonstration for the world would not be closely monitored by the Commission, its 

Staff, and interested parties in Commission proceedings.” (CES Response Comments, 

pp. 3-4) 

Staff’s position is consistent with the arguments and comments Staff made in 

Docket 12-0544.  Staff took this same position (that the Commission can impose a 

requirement if its necessary to ensure that costs are prudent and reasonable) in its 

Response and Objections to the IPA’s Procurement Plan Filed September 28, 2012 in 

Docket No. 12-0544. (Docket No. 12-0544, Staff Response and Objections, pp. 23-25)  

Based upon the above, the Commission should reject the FutureGen Alliance’s 

arguments that the costs are not subject to a prudence review and should include in its 

order language which provides that: 



 

17 

Audits 

1. FutureGen 2.0 shall be required to annually certify in either an internal audit 
report or an outside auditor’s report that the costs that it proposes to be included 
in the Contract Price Adjustment ("CPA") reconciliation, recommended below, 
are in compliance with the sourcing agreement in all material respects, and that 
the costs that it proposes to recover have been reasonably and prudently 
incurred. 

 
2. The audit report should be filed with the Chief Clerk on the Commission's e-

docket system, with a copy to the Commission's Manager of the Accounting 
Department, no later than the date of the reconciliation of CPA statement 
discussed below. 

 
3. Work papers from such audits would be made available to the Commission and 

its Staff. 

 
4. The audit will be used as a tool to aid Staff in its review of the annual 

reconciliation of revenues with costs.  The audit report would provide a level of 
assurance that FutureGen 2.0 is in compliance with the sourcing agreement or, 
in the alternative, would aid in the discovery of errors and recommend 
adjustments. 

 
Annual Reconciliation Proceedings 

1. FutureGen 2.0 shall be required to file annually, no later than 120 days before 
the beginning of each Contract Year, a petition and supporting testimony, 
requesting approval of an annual reconciliation of revenues with costs included in 
the CPA.  

 
2. FutureGen 2.0 shall be required to include with its petition a statement of costs 

with the Commission that identifies and provides calculations of each component 
of the CPA as defined in section 5.2(d)(i)-(x) of the March 8, 2013 FutureGen 
Alliance Revised Sourcing Agreement.  

 
3. The reconciliation proceedings shall determine whether the reported revenues 

and costs are adequately supported by proper documentation, in conformity with 
generally accepted accounting practices, and consistent with the sourcing 
agreement are reasonably and prudently incurred.  Costs not adequately 
supported by proper documentation or reasonably and prudently incurred should 
be disallowed, errors should be corrected, and any needed refunds or 
surcharges should be identified through the proceeding. 

(Staff Comments, pp. 7-8) 
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B. Reply to ComEd 

1. Benchmark approval process 

See II., A., 1. 

 

C. Reply to IPA 

1. Benchmark approval process 

See II., A., 1. 

 

D. Reply to CES 

1. Annual Audits and Reconciliation Proceedings 

See II., A., 5. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission consider all of 

Staff's comments and approve Staff's recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       /s/________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
 

 
April 24, 2013 

Counsel for the Staff of the  
Illinois Commerce Commission 
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