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1      JUDGE RILEY:  Pursuant to the direction of the

2 Illinois Commerce Commission, I call Docket 13-0186 .

3 This is a complaint by Chet DeKing vs. Commonwealth

4 Edison Company as to removing 12 blue spruce

5 evergreens from his property without giving proper

6 notice in Sugar Grove, Illinois.

7               And Mr. DeKing, you are -- and you ar e

8 represented by counsel today; is that correct?

9      MR. JOHNSON:  That's correct.  Wes Johnson.

10      JUDGE RILEY:  Would you state your business

11 address for the record?

12      MR. JOHNSON:  105 West Madison, Suite 1500,

13 Chicago, Illinois 60602.

14      JUDGE RILEY:  Thank you.  And for Commonwealth

15 Edison?

16      MR. GOLDSTEIN:  Mark L. Goldstein, 3019

17 Province Circle, Mundelein, Illinois 60060.  My

18 telephone number is (847) 949-1340.  With me this

19 morning is Erin Buechler of ComEd.

20      JUDGE RILEY:  Thank you.  And let the record

21 reflect that we have started approximately 10 minut es

22 early, as we have all the parties present.  The cou rt
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1 reporter is here, and no one is -- everyone is in

2 agreement that we should start.  And I'll start wit h,

3 Mr. DeKing, counsel, it's my understanding that Com Ed

4 came out and chopped down 12 spruce trees.

5               Were they on his property?

6      MR. JOHNSON:  That's correct.  There were 12

7 spruce trees that were on his property, but I belie ve

8 within an easement of the utility.

9      JUDGE RILEY:  So the utility had an easement

10 onto the property?

11      MR. JOHNSON:  They had an easement, yes.

12      JUDGE RILEY:  And what -- did ComEd give any

13 explanation as to why they did what they did?

14      MR. JOHNSON:  Mr. DeKing, did they give you an y

15 explanation as to why they were going to chop down

16 the trees?

17      MR. DEKING:  They were there cleaning out

18 vegetation.  What I was told -- and this is a coupl e

19 days prior to the removal of the trees is that

20 something happened back in the early 1990s where a

21 power line -- or a high voltage power line hit a tr ee

22 out in Pennsylvania and wiped out I guess in the
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1 eastern seaboard a lot of power.

2               So by somebody in government, I guess ,

3 they told them they have to clean out vegetation or

4 anything that could cause that power line to hit a

5 tree, and that was the explanation that I received,

6 because the tree was on a mountainside, high wind,

7 and it hit the power line and wiped it out.

8      MR. JOHNSON:  We dispute the necessity of it.

9 We dispute the adequacy of the notice that he

10 received.  He -- he didn't receive -- I mean, the

11 notice he received doesn't comply in any way with t he

12 statute.  It doesn't even notify him that there is

13 going to be any kind of removal of vegetation.  He

14 didn't find that out until a couple days beforehand .

15      JUDGE RILEY:  And it's my understanding on top

16 of that that Mr. DeKing wants to -- he wants either

17 compensation or the trees to be replanted at ComEd' s

18 expense?

19      MR. JOHNSON:  Yes, that's correct.

20 Compensation for -- I mean, he did have the

21 opportunity -- had he known in advance, he could ha ve

22 moved the trees.  We have established that.  He cou ld
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1 replant trees that would not be as large as the one s

2 he has, but, yes, he is seeking compensation for th e

3 diminution of his -- of the property value and the

4 value of the trees and the cost for removing the

5 stumps that exist now and the cost of replanting ne w

6 trees.

7      JUDGE RILEY:  And just to try to get more of a

8 picture, this is a single family home; is that

9 correct, Mr. DeKing?

10      MR. DEKING:  Yes.

11      JUDGE RILEY:  And the trees were in the

12 backyard or --

13      MR. DEKING:  Backyard.

14      JUDGE RILEY:  In your estimation, how close

15 were they to the power lines?  I mean --

16      MR. JOHNSON:  Height-wise, you know, 40 feet.

17 The clearance was at least double the height of the

18 highest tree; is that correct?

19      MR. DEKING:  Yeah, at least, plus.

20      MR. JOHNSON:  So more than that.

21      JUDGE RILEY:  In your estimation, there was no

22 danger of a tree interfering with the power lines,
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1 regardless of weather or conditions?

2      MR. JOHNSON:  Right.

3      JUDGE RILEY:  All right.  Mr. Goldstein, what

4 is ComEd's response?

5      MR. GOLDSTEIN:  Well, I guess there are two

6 responses, Judge.  First, the spruce trees were

7 considered a problem.  They are in ComEd's right of

8 way, and ComEd does have the right to remove those

9 trees, as far as we are concerned.  There is an

10 easement agreement obviously for that, for where

11 those trees were.  The easement agreement predates

12 Mr. DeKing's ownership of the property.  That's

13 No. 1.

14               No. 2, and it probably is not

15 contained in the motion to dismiss, which we are in

16 the process of filing, and -- is the fact that Mr.

17 DeKing is seeking damages and damages cannot be

18 assessed by the Commission.  And I guess we could

19 revise our motion to dismiss accordingly.  The

20 Commission, as you know, cannot grant damages to Mr .

21 DeKing.  I think his cause of action lies in the

22 Circuit Court, in the Local Circuit Court where he
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1 resides.

2      JUDGE RILEY:  So it's respondent's contention

3 that Mr. DeKing doesn't have a remedy -- does not

4 have a remedy through the Illinois Commerce

5 Commission?

6      MR. GOLDSTEIN:  That's correct, Judge.

7      MR. JOHNSON:  Well, I was handed a motion to

8 dismiss as we walked in.  Now it seems like this is

9 not the motion to dismiss.  This is just an early

10 draft of it; is that correct?

11      MR. GOLDSTEIN:  That's a motion to dismiss.

12      MR. JOHNSON:  This is a motion to dismiss?

13      MR. GOLDSTEIN:  Yes.

14      MR. JOHNSON:  Is there going to be a subsequen t

15 motion to dismiss or is this it?

16      MR. GOLDSTEIN:  I guess we could file an

17 amended motion to dismiss and give the complainant an

18 opportunity to respond.

19      JUDGE RILEY:  Well, yeah.  Has this document - -

20 I presume the one you gave me is the same you gave to

21 counsel?

22      MR. GOLDSTEIN:  That's correct.
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1      JUDGE RILEY:  Has this been filed with the

2 Office of the Chief Clerk?

3      MR. GOLDSTEIN:  I said it's in the process,

4 Judge.

5      JUDGE RILEY:  And so it's in the mail?

6      MR. GOLDSTEIN:  Yes.

7      JUDGE RILEY:  Now, do you contemplate filing a n

8 amended motion to dismiss?

9      MR. GOLDSTEIN:  I believe so, based upon the

10 statements made this morning by counsel and Mr.

11 DeKing.

12      JUDGE RILEY:  So obviously once that amended

13 motion does get filed, then I am going to have to - -

14 I will give you time to file for -- to submit a

15 response.

16      MR. JOHNSON:  So we should get our briefing

17 schedule today, and then an amended motion to

18 dismiss --

19      JUDGE RILEY:  I don't know if we will need a

20 briefing schedule.  What I will do is just --

21 Commission rules cover this.  Unless otherwise

22 specified by the Hearing Examiner -- and this is 83
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1 Illinois Administrative Code 200.190(e).

2               "Unless otherwise specified by the

3 Hearing Examiner, responses to motions shall be fil ed

4 and served within 14 days after service of the

5 motion, and replies to responses shall be filed and

6 served within seven days after service of the

7 responses."

8               So -- and that does give me the

9 discretion to grant additional time, if necessary.

10      MR. JOHNSON:  Okay.  So we can say that the

11 time will begin to run from when the amended motion

12 is filed?

13      JUDGE RILEY:  When the amended motion is filed ,

14 right.

15      MR. GOLDSTEIN:  Give me seven days to file the

16 amended motion.  I believe that's adequate.

17      JUDGE RILEY:  All right.  And you will get at

18 least 14 days after that to make a -- or to file a

19 response.  And we are going to have to deal with th e

20 motion to dismiss -- the amended motion to dismiss

21 before we do anything else.

22               Do the parties think it advisable --
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1 it's obvious to me that --

2      MR. JOHNSON:  I would just like to clarify

3 something, and this could be by way of education fo r

4 me, but is it ComEd's position that the ICC is not in

5 a position to grant monetary damages for cutting do wn

6 trees in disputes such as this?

7      MR. GOLDSTEIN:  Yes.

8      MR. JOHNSON:  And the only remedy then would b e

9 in the Circuit Court?

10      JUDGE RILEY:  That is a distinct possibility,

11 and I notice that you also mentioned the diminishin g

12 of the property value as caused by the cutting, and  I

13 believe that's something else that the Commission

14 might not be able to award.  I'm not even sure it

15 could be quantified.

16      MR. JOHNSON:  I would note that ComEd has take n

17 the opposite position in other cases in the Circuit

18 Court saying that the ICC is the exclusive remedy.

19               Now, I'm not saying that that's --

20 either position is correct, but ComEd has taken bot h

21 positions depending on where they are.  But I would

22 also request from counsel a copy of the easement in
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1 question, and to clarify, this -- you know, the

2 complaint was filed pro se.  The complaint is not a s

3 to not receiving notice in time, but the complaint is

4 that the notice is materially inadequate.  It

5 doesn't -- there is no notice -- it's not even a

6 notice of anything, and it doesn't comply with any

7 aspect of the -- the applicable statute to me, and

8 counsel can correct me on this, is 220 ILCS

9 5/8-505.1, non-emergency vegetation management

10 activities.

11               There are notice provisions in there,

12 and our position is that they have not complied wit h

13 this, and possibly with respect to the timing, but

14 they haven't complied with any other substantive

15 provision of this statute.  We also dispute that th ey

16 followed the maintenance and standard practices tha t

17 they're required to follow.

18      JUDGE RILEY:  I guess that brings me back to

19 the question again of what would the remedy be for

20 not following the proper notice requirements?

21      MR. JOHNSON:  Well, if you were to -- the

22 remedy for me would be money damages.  I mean, ther e
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1 is no possible other remedy.  We can't put the tree s

2 back.  I mean, we could enjoin them from doing it t o

3 other people, but that doesn't help my client.

4               So I suppose an injunction against

5 them following this practice in the future would

6 provide some level of satisfaction to my client wit h

7 respect to other people who may be similarly subjec t

8 to this kind of tree cutting, but for my client, th e

9 only possible remedy that I can see is monetary

10 damages for diminution of property.  I don't know.  I

11 don't see anywhere in this that there is a limitati on

12 on the Commission for awarding damages, but I could

13 be wrong about that, and I am willing to be educate d.

14      MR. GOLDSTEIN:  I would be happy to educate

15 counsel, but in the meantime, Judge, it seems to me

16 that what Mr. Johnson is suggesting is that he want s

17 to file an amended complaint and perhaps maybe we p ut

18 the cart before the horse, and perhaps you should

19 allow him to file an amended complaint and then hav e

20 me respond to that amended complaint.

21               In the meantime, we will be happy to

22 provide counsel with a copy of the easement, and in
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1 return, we would like to get a copy of the actual

2 notice that Mr. DeKing received with respect to wha t

3 was going to happen at his property.

4      JUDGE RILEY:  Mr. Johnson, are you seeking to

5 file an amended complaint?

6      MR. JOHNSON:  Well, I am reviewing the

7 complaint now to see if it adequately covers the

8 question of anything beyond proper notice.  I would

9 say that to -- if you are not willing to accept

10 informally that, you know, our complaint is -- ther e

11 was no need to cut down the trees to begin with, th en

12 I would have to amend the complaint.

13               So if that's the position of counsel

14 that I should amend the complaint, and our oral

15 representation of that fact is inadequate, then I

16 would like time to amend the complaint.

17      JUDGE RILEY:  And is that -- Mr. Goldstein, di d

18 you have any -- you indicated it seemed to me that

19 you wouldn't have any objection?

20      MR. GOLDSTEIN:  Of course not, Judge.

21      JUDGE RILEY:  All right.  Then why don't we

22 start with that.  Why don't you file an amended
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1 complaint.

2      MR. GOLDSTEIN:  And then I will take 14 days t o

3 respond and either answer or otherwise plead.

4      JUDGE RILEY:  To the amended complaint?

5      MR. GOLDSTEIN:  Yes, Judge.

6      JUDGE RILEY:  All right.  Why don't we do that .

7      MR. GOLDSTEIN:  So I don't know how much time

8 Mr. Johnson is going to take.

9      MR. JOHNSON:  Seven days is fine.

10      JUDGE RILEY:  That's fine.

11      MR. JOHNSON:  I mean, it's going to be a

12 relatively simple amendment to the complaint.

13      JUDGE RILEY:  The only thing I would request i s

14 that you give me an e-mail heads-up so that I know

15 that it's been filed.  I can go right to it.  And

16 after that, Mr. Goldstein, you said 14 days for you

17 to respond?

18      MR. GOLDSTEIN:  Yes, Judge.

19      JUDGE RILEY:  All right.  So any further --

20      MR. GOLDSTEIN:  Are we going to continue this

21 to another day, Judge?

22      JUDGE RILEY:  I would like to put a date
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1 certain on it for another status, and that does not

2 mean we have to drag Mr. DeKing in here from Sugar

3 Grove every time we meet.  I don't anticipate havin g

4 to get together more than maybe one more time befor e

5 we actually go to hearing or something -- some

6 resolution is reached.

7               But anyway, why don't we put this out

8 for about 30 days, and that will give you time to - -

9 for the filing and for the response and discuss

10 what -- well, you are going to have a reply, too,

11 won't you?

12      MR. JOHNSON:  I mean, it depends on what he

13 files.  I take it if we are amending the complaint

14 then his current motion to dismiss is moot, and he' ll

15 be responding to the amended complaint with either a

16 motion or an answer.

17      MR. GOLDSTEIN:  Something like that, yes.

18      MR. JOHNSON:  So if he files a motion, I would

19 like time to respond, obviously.

20      MR. GOLDSTEIN:  Yes, obviously.

21      JUDGE RILEY:  So you could have your motion

22 filed -- have the amended complaint filed by the
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1 16th?

2      MR. JOHNSON:  Yes.

3      JUDGE RILEY:  Mr. Goldstein, response by the

4 30th?

5      MR. GOLDSTEIN:  That's fine, Judge.

6      JUDGE RILEY:  And then possibly another week

7 depending on what you hear from Mr. Goldstein; is

8 that correct?

9      MR. JOHNSON:  Correct.  Well, if he files a

10 motion, then I'll respond within the statutory

11 period.

12      JUDGE RILEY:  Right.  Okay.

13      MR. JOHNSON:  Should we set the status date fo r

14 shortly after the response is due?

15      MR. GOLDSTEIN:  Perhaps mid-May, Judge?

16      JUDGE RILEY:  That's what I was thinking.  May

17 16th?

18      MR. GOLDSTEIN:  That's fine.

19      JUDGE RILEY:  All right.

20      MR. JOHNSON:  What time, your Honor, 11:30?

21      JUDGE RILEY:  Did you want to do it at

22 11:00 a.m. instead of 11:30, because I originally h ad
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1 another matter up before it, but that 11:00 a.m.

2 would be fine.  We said the 16th, right?

3               Is there anything further?

4      MR. GOLDSTEIN:  I have nothing else, Judge.

5      MR. JOHNSON:  Nothing else.

6      JUDGE RILEY:  All right.  Then I will continue

7 this matter to May 16 at 11:00 a.m. and we will see

8 what the amended complaint and the responses look

9 like, and we will take it from there.

10                      (Whereupon, the proceedings we re

11                      continued to May 16, 2013 at

12                      11:00 a.m.)
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