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BRIEF ON EXCEPTIONS OF COMMONWEALTH EDISON COMPANY 

 
Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed Order (the “Proposed Order” or “PO”) issued by the Administrative Law Judge 

(“ALJ”) on April 4, 2013.  Pursuant to Section 200.830 of the Rules of Practice of the 

Commission, 83 Ill. Admin. Code § 200.830, suggested replacement language is provided 

following each exception in legislative format. 

INTRODUCTION 

ComEd filed its Verified Petition for Expedited Approval of Modifications to Rate GAP 

– Government Aggregation Protocols (“Rate GAP”) on October 31, 2012 (“Petition”).  The 

Petition proposed three changes to Rate GAP, which were designed to incorporate the 

operational efficiencies already present in Ameren Illinois’ municipal aggregation tariff, Rate 

GA – Government Aggregation Services (“Rate GA”).  ComEd requested expedited approval by 

early March 2013 so that these efficiencies could be implemented in time for the multiple rounds 

of aggregation being conducted during the spring of 2013.  Citing the ongoing municipal 

aggregation rulemaking pending in ICC Docket No. 12-0456 (“rulemaking docket”), the Staff of 

the Illinois Commerce Commission (“Staff”) and the Retail Energy Supply Association 

(“RESA”) moved to dismiss the Petition based largely on concerns that it would be inefficient to 
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proceed in this docket while the rulemaking docket is pending.  See Staff’s December 21, 2012 

Motion to Dismiss; RESA’s December 21, 2012 Motion to Dismiss, collectively referred to 

herein as the “Motions.”  The Proposed Order would grant these Motions while also granting 

ComEd leave to file an amended tariff reflecting the proposed modification to Rate GAP relating 

to the inclusion of townships consistent with Section 1-92 of the Illinois Power Agency Act 

(“IPA Act”), 20 ILCS 3855/1-92.  

ComEd respectfully requests that the Proposed Order be revised to deny Staff’s and 

RESA’s Motions.  As discussed further below, the Proposed Order ignores the protracted nature 

of the rulemaking docket (and what are turning out to be extremely complex jurisdictional and 

applicability issues) while overstating concerns that the exact same issues are being considered 

in that docket.  Contrary to Staff’s and RESA’s claims of inefficiency, customers, retail electric 

suppliers (“RESs”), utilities and other participants stand to benefit from the efficiencies that 

would be realized through implementation of the proposed changes to Rate GAP, which could be 

considered on an expedited basis and put in place long before the rulemaking docket has resulted 

in adoption of a rule.  Even if adopted, the rules could be subject to further challenge, which 

could prolong their full implementation even further.     

While ComEd understands that the ALJ has issued the Proposed Order in this matter to 

allow the parties to comment on granting the Motions and granting ComEd leave to file an 

amended tariff, ComEd respectfully requests that the ALJ issue a Ruling denying the Motions.1    

Alternatively, ComEd requests that the Proposed Order be revised as set forth herein. 

                                                            
1 If the ALJ were to deny the Motions to Dismiss at issue, a Proposed Order (and briefs on exceptions) 
would not be required because the Commission Rules of Practice provide that the hearing examiner may 
“rule upon all objections, motions and petitions which do not result in the final determination of the 
proceeding…”.  83 Ill. Admin. Code § 200.500(d). 
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Exception 1: The Proposed Order Should Be Revised to Provide Additional Background 
Relating to the Challenges Facing the Municipal Aggregation Rulemaking 
Docket. 

 The procedural history section of the Proposed Order should be revised because it 

understates the delays and challenges faced in ICC Docket No. 12-0456 and it does not 

acknowledge that it could be quite some time before any rules regarding municipal aggregation 

become effective.   

On the same day that parties filed reply comments on Staff’s November 1, 2012 Draft 

Rule in the rulemaking docket, one intervenor – the Metropolitan Mayors Caucus (“Caucus”) – 

filed a motion to dismiss the proceeding.  Echoing some of the concerns that had also been raised 

by ComEd and the Illinois Competitive Energy Association (“ICEA”) regarding the applicability 

of the Draft Rule, the Caucus’ motion asserted that the subject matter of the proceeding was 

outside the jurisdiction of the Commission.  Staff sharply disagreed with the Caucus, and the 

parties briefed the motion.  The ALJ ultimately ruled that the Commission had rulemaking 

authority over at least some of the parties.  In addition, the ALJ observed that while Staff’s Draft 

Rule may not have confined itself to only those parties over which the Commission has 

rulemaking authority, dismissal of the entire rulemaking would not be appropriate; the ruling 

also directed the parties to consider exploring these issues further in additional workshops, as 

suggested by ComEd.  ICC Docket No. 12-0456 (January 25, 2013 Notice of Administrative 

Law Judge’s Ruling).  Another workshop was held, followed by a status hearing, and on March 

27, 2013, the ALJ issued a ruling requesting that the parties submit verified comments by April 

10, 2013 in response to a lengthy list of complicated questions.  Anticipating the variety of 

comments to be filed by the parties, ComEd asked that the parties also be permitted a round of 

reply comments.  It is not known at this time when a Proposed First Notice Order will be issued. 
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 In light of the fact that ComEd filed the Petition to expedite the modifications to Rate 

GAP, the Proposed Order should be revised to describe the complications introduced in the 

rulemaking docket by the Caucus’ motion and to note that an additional comment process is now 

underway, which appears to address issues other than the issues in this proceeding.  In ComEd’s 

view, these are key facts that support consideration of the proposed modifications to Rate GAP 

and weigh against dismissal.   

Accordingly, ComEd proposes that the paragraph on page 1 of the Proposed Order be 

enlarged to reflect these developments in Docket No. 12-0456 as follows: 

On July 31, 2012, the Commission initiated a municipal aggregation 
rulemaking in Docket 12-0456.  Many parties, including ComEd, ICEA, 
RESA and FirstEnergy Solutions Corp. (“FirstEnergy”) took part in several 
workshops that were conducted over a period of several months. 
Following the workshop process, Staff filed a Draft Rule on November 1, 
2012 (“Draft Rule”).  Initial and reply verified comments on Staff’s Draft 
Rule have been filed by the parties to the rulemaking.  After the parties 
filed initial and reply comments on Staff’s November 1, 2012 Draft Rule in 
ICC Docket No. 12-0456, one intervenor – the Metropolitan Mayors 
Caucus – filed a motion to dismiss the proceeding.  Echoing some of the 
concerns that had also been raised by ComEd and ICEA regarding the 
applicability of the Draft Rule, the motion asserted that the subject matter 
of the proceeding was outside the jurisdiction of the Commission.  Staff 
sharply disagreed with the Caucus.  The parties briefed the motion, and 
the Administrative Law Judge (“ALJ”) ultimately ruled that the Commission 
had rulemaking authority over at least some of the parties.  In addition, the 
ALJ observed that while Staff’s Draft Rule may not have confined itself to 
only those parties over which the Commission has rulemaking authority, 
dismissal of the entire rulemaking would not be appropriate, and further 
directed the parties to consider exploring these issues further in additional 
workshops, as suggested by ComEd.  ICC Docket No. 12-0456 (January 
25, 2013 Notice of Administrative Law Judge’s Ruling).  Another workshop 
was held, followed by a status hearing, and on March 27, 2013, the ALJ 
issued a Ruling requesting that the parties submit verified comments by 
April 10, 2013 in response to a lengthy list of complicated questions.  
Anticipating the variety of comments to be filed by the parties, ComEd 
asked that the parties also be permitted a round of reply comments.  It is 
not known at this time when a Proposed First Notice Order will be issued. 
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Exception 2:  The Proposed Order Should Be Revised to More Fully Describe the Changes 
Proposed to Rate GAP. 

 The Proposed Order would also benefit from a more thorough description of the changes 

to be made to Rate GAP, whether in a new “Overview” section or in the existing “ComEd’s 

Response to the Motion to Dismiss” section.  Indeed, the Proposed Order does not clearly 

articulate the nature of the proposed changes or which changes reflect the provisions of 

Ameren’s tariff and which are designed to implement recent changes in the law that are now in 

effect.  Moreover, the Proposed Order does not include any summary of ComEd’s position 

regarding why it is beneficial to implement these changes in 2013.   

ComEd explained in its Petition and Response to the Motion to Dismiss that the proposed 

modifications incorporate the refinements and efficiencies that have been realized since the 

spring of 2011 and that are already reflected in Ameren’s municipal aggregation tariff.  

Specifically, the proposed modifications provide that ComEd would collapse its two-step process 

for the transfer of customer information to Government Authorities into one step.  Like Ameren, 

ComEd would then be required to provide a single list of customer names and addresses, with 

corresponding account numbers for those customers who have not opted out of an aggregation 

program.  Also consistent with Ameren’s Rate GA, the proposed modifications to Rate GAP 

would uniformly apply a verification requirement to all Governmental Authorities to improve the 

process and enhance the preservation of customer account information privacy.  Petition at 5, 

¶11; ComEd’s January 18, 2013 Combined Response to the Motions at 7. 

While these Motions have all but ensured that the modifications will not be in place for 

the spring 2013 municipal aggregation process, it is no less important to put these improvements 

in place as quickly as possible.  Without the proposed changes to Rate GAP, the 36 

municipalities pursuing their next round of aggregation in 2013 will be faced with the burden of 
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obtaining customers’ account numbers for those customers already participating in aggregation 

programs (i.e., those customers already with the aggregation supplier).  Each municipality will 

be required to obtain the account numbers from their incumbent supplier.  This may or may not 

be covered by the municipality’s supply agreement and it may or may not be comprehensive of 

the eligible municipal aggregation customers.  Rate GAP currently precludes ComEd from 

supplying the municipality the account numbers for those customers currently participating in the 

municipal aggregation program creating a problem for any municipality that selects a new 

aggregation supplier for the next round of aggregation.  Indeed, given the delays in the 

rulemaking docket, it is reasonable to conclude that rules will not be in place to govern the 

spring 2014 municipal aggregation process.  ComEd urges the Commission to allow this docket 

to proceed so that the proposed enhancements can be implemented expeditiously. 

So that the Proposed Order reflects the nature of the proposed changes to Rate GAP and 

more thoroughly reflects the positions taken in this docket by ComEd, ComEd proposes that the 

section of the Proposed Order entitled “ComEd’s Response to the Motion to Dismiss” be 

expanded as follows: 

ComEd’s Response to the Motion to Dismiss  

ComEd, in its response to the motions, sets forth the background 
relating to the passage of Section 1-92 of the IPA Act and the filing of Rate 
GAP.  Section 1-92 of the IPA Act took effect on January 1, 2010.  When it 
became clear that workshops convened by the Office of Retail Market 
Development would not resolve issues surrounding the transfer of 
customer information prior to the spring 2011 round of aggregation, 
ComEd filed Rate GAP on March 3, 2011.  The express purpose of Rate 
GAP was (and is) “to define the circumstances when and the terms and 
conditions under which [ComEd] provides retail customer data to a 
Government Authority in order for such Government Authority to 
aggregate retail customer electric power and energy requirements in 
accordance with Section 1-92 of the [IPA Act].”  Rate GAP, Ill. C. C. No. 
10, 1st Revised Sheet No. 406.  Rate GAP took effect on April 17, 2011, 
and after an investigation initiated by the Commission, modest revisions 
took effect on April 12, 2012. 
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Thereafter, the Commission commenced Docket No. 12-0456 on 
July 31, 2012 to establish rules to govern the municipal aggregation 
process.  ComEd described the challenges facing that docket and points 
out that delays in the rulemaking docket further underscore the value and 
efficiency of proceeding in this docket. Contrary to the assertions of Staff 
and RESA regarding judicial inefficiency, ComEd asserts that this docket 
provides the most efficient forum for incorporating the limited changes to 
Rate GAP described in the Petition.  

ComEd explains that the proposed changes are designed to 
incorporate enhancements and efficiencies to the process of transferring 
customer information consistent with Ameren Illinois Company’s 
aggregation tariff and lessons learned since spring 2011. Specifically, the 
simple, yet operationally important changes proposed by ComEd would 
provide increased efficiency in the transfer of customer information to 
Government Authorities.  ComEd explained that Rate GAP currently has a 
two-step process for providing such customer information.  The first step 
requires ComEd to provide customer names and addresses at the request 
of the Government Authority.  The second step requires ComEd to later 
provide the account numbers of those customers who have not opted out 
of an aggregation program.  The proposed modification to Rate GAP 
would change this two-step process to a one-step process, in which 
customer names and addresses along with the corresponding account 
numbers would be provided in a single list to a Government Authority, 
thereby increasing the operational efficiency of municipal aggregation 
programs.  ComEd also points out that the changes to Rate GAP are 
consistent with Ameren’s Rate GA.  Without the proposed changes to 
Rate GAP, municipalities pursuing the next round of aggregation in 2013 
will be faced with the burden of obtaining customers’ account numbers for 
those customers already participating in aggregation programs.  This 
would require those municipalities to obtain the account numbers from 
their incumbent supplier.  This may or may not be covered by the 
municipality’s supply agreement and it may or may not be comprehensive 
of the eligible municipal aggregation customers.  Rate GAP currently 
precludes ComEd from supplying the municipality the account numbers for 
those customers currently participating in the municipal aggregation 
program creating a problem for any municipality that selects a new 
aggregation supplier for the next round of aggregation.  Indeed, given the 
delays in the rulemaking docket, it is reasonable to conclude that rules will 
not be in place to govern the spring 2014 municipal aggregation process.   

The proposed amendments also update the language of Rate GAP 
to conform to recent amendments to Section 1-92 of the IPA Act regarding 
townships being allowed to aggregate their residents. The last change 
imposes a uniform verification process on all governmental aggregators.  

Finally, ComEd dismisses Staff and RESA’s speculative and 
unfounded concern that adoption of the proposed changes to Rate GAP 
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could lead to inconsistencies with any rules that are adopted in Docket No. 
12-0456.  ComEd notes that even if rules are ultimately adopted at some 
point in the future, Rate GAP would likely require revision to conform to 
the rules regardless of whether the changes reflected in its Petition are 
approved. 

Exception 3: The Proposed Order Should be Revised to Deny the Motions to Dismiss. 

 Having set forth the full history and status of the rulemaking, a description of the 

proposed changes to Rate GAP, and the justification for making those changes now in this 

docket, the Proposed Order should then be revised to deny the Motions brought by Staff and 

RESA and to allow consideration of the proposed modifications to Rate GAP in this docket.  In 

addition to the reasons sets forth above, the Commission’s Analysis and Conclusion section 

raises additional issues that, if properly understood, weigh in favor of denying the Motions. 

First, the Proposed Order contends that the transfer of customer information is “of central 

concern in the rulemaking” and that “the exact same issues [proposed here] are being considered 

in the rulemaking.”  PO at 3.  However, at least with respect to the proposed change to Rate GAP 

to collapse the two-step transfer process to a one-step process in line with Ameren’s Rate GA, 

the record in the rulemaking docket does not suggest this issue is at all contested.  In ComEd’s 

view, the issue of central concern in the rulemaking docket involves identifying the parties to 

whom the rules would apply and how.  ICC Docket No. 12-0456 (ComEd’s Initial Verified 

Comments (November 28, 2012) at 2-3; ComEd’s Verified Reply Comments (December 12, 

2012) at 3).  Indeed, as ComEd noted in its recently filed Initial Comments to the ALJ Ruling, 

there are yet additional issues to be considered regarding how a municipality might circumvent 

the rules by engaging third parties other than those subject to the Commission’s jurisdiction.  

ICC Docket No. 12-0456 (ComEd’s Initial Verified Comments to the ALJ’s March 27, 2013 

Ruling (April 10, 2013) at 3). 
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Second, the Proposed Order also implies that RESA’s objection to the modifications in 

this docket would preclude expeditious resolution.  While it may be true that this objection 

would add to the length of this docket, nothing suggests that these matters could not be resolved 

in a relatively prompt manner among the few participants, and certainly nothing implies that this 

docket would face the challenges encountered in the rulemaking docket.  Indeed, the 

Commission routinely conducts entire contested proceedings in just a few months’ time.  See, 

e.g., 220 ILCS 5/8-103(f) (requiring approval of energy efficiency plans within 90 days). 

Third, arguments made by Staff and RESA that the proposed modifications to Rate GAP 

could be inconsistent with whatever rules emerge from the rulemaking docket are both 

speculative and unfounded.  Furthermore, any such inconsistencies could be easily addressed in a 

Rate GAP compliance filing following the adoption of any rules in Docket No. 12-0456.  The 

proposed modifications to Rate GAP presented here in fact promote consistency – consistency 

with the Ameren municipal aggregation tariff and consistency with the recent amendments to 

Section 1-92 of the IPA Act. 

To address this concern and in order to proceed in this docket, ComEd proposes the 

following changes to the Commission Analysis and Conclusion section on page 3 of the 

Proposed Order: 

Commission Analysis and Conclusion 

Although ICEA advocates for adoption of ComEd’s modifications to 
Rate GAP, it is this advocacy of an issue already being contested in the 
Docket 12-0456 rulemaking that supports dismissal of this docket.  
Apparently, the proposed modifications to Rate GAP give more customer-
specific information to governmental authorities sooner.  The very 
question of who should get how much information when is of central 
concern in the rulemaking. 

Because the same issues are already being litigated in the 
rulemaking in Docket 12-0456, the Commission cannot see the benefit of 
keeping this docket open.  Administrative economy requires that this 
docket be dismissed because the exact same issues are being considered 
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in the rulemaking.  Rate GAP, as it currently stands, functions and the 
need for expedited approval is not apparent.  Nor even is it apparent that 
the docket could be closed expeditiously because of RESA’s objections.  
Accordingly, the motions to dismiss are granted.  

The proposed modifications to Rate GAP that are at issue in this 
docket were designed to facilitate the next large round of opt-out 
aggregation.  That round of aggregation is taking place already and will 
continue to take place through spring of 2013 and again in the spring of 
2014.  In filing the Rate GAP modifications, ComEd recognized that the 
municipal aggregation rulemaking in Docket No. 12-0456 would not be 
concluded before that round began.  The Motions to Dismiss filed by Staff 
and RESA in this docket have now foreclosed any possibility that the 
proposed changes to Rate GAP could be implemented prior to the spring 
2013 round of municipal opt-out aggregation.  Still, the prolonged nature of 
the municipal aggregation rulemaking, which likely will not conclude before 
the rounds of aggregation in the spring of 2014, strongly supports that the 
proposed modifications to Rate GAP be considered here. 

The modifications to Rate GAP proposed in this docket are limited 
changes that are designed to incorporate enhancements and efficiencies 
to the process of transferring customer information.  Furthermore, the 
modifications – if adopted – would provide for a transfer of customer 
information that is consistent with Ameren Illinois Company’s d/b/a 
Ameren Illinois aggregation tariff, Rider GA – Government Aggregation 
Services (“Rate GA”).  Concerns raised by Staff and RESA in their 
motions to dismiss that the proposed modifications to Rate GAP may be 
inconsistent with municipal aggregation rules adopted in Docket No. 12-
0456 are speculative and unfounded.  In any event, to the extent that 
those rules require additional modifications, ComEd would at that time 
make any necessary revisions. 

TFurthermore, there is apparently one aspect of the modified Rate 
GAP that is not contested - the inclusion of townships as a type of 
government authority able to aggregate load.  This modification is 
consistent with Section 1-92 of the IPA Act and will be considered in this 
docket ComEd is given leave to file an amended tariff reflecting this 
change. 
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Exception 4: Changes to the Findings and Ordering Paragraphs. 

 For the reasons set forth more fully in Exceptions 1 through 3 supra, ComEd proposes 

the following changes to the Findings and Ordering Paragraphs beginning on page 3 of the 

Proposed Order:2 

Findings and Ordering Paragraphs 

The Commission, having given due consideration to the entire 
record herein and being fully advised in the premises, is of the opinion and 
finds that: 

(1) Commonwealth Edison Company is an Illinois corporation 
engaged in the transmission, sale and distribution of 
electricity to the public in Illinois, and is a public utility as 
defined in Section 3-105 of the Public Utilities Act; 

(2) the Commission has jurisdiction over the Company and the 
subject matter herein; 

(3) the recitals of fact and conclusions of law reached in the 
prefatory portion of this Order are supported by the evidence 
of record, and are hereby adopted as findings of fact and 
conclusions of law; 

(4) Commonwealth Edison Company is given leave to file an 
amended tariff reflecting the proposed modification to Rate 
GAP regarding the inclusion of townships consistent with 
Section 1-92 of the IPA Act the Commission finds that the 
modifications proposed by Commonwealth Edison Company 
should be considered in this docket in order to avoid any 
delays associated with the rulemaking proceeding in Docket 
No. 12-0456 and ensure that modifications, if any, are made 
to Rate GAP in an expeditious manner; 

(5) the remaining proposed modifications to Rate GAP are being 
considered in the Docket 12-0456 rulemaking; 

(6) based on Finding (5) the Motions to Dismiss filed by Staff of 
the Commission and the Retail Energy Supply Association 
should be denied granted and this matter dismissed. 

IT IS THEREFORE ORDERED that the Motions to Dismiss filed by 

                                                            
2 ComEd proposes the changes to the Findings and Ordering paragraphs be wholesale.  If the Motions to 
Dismiss are granted, then ComEd would like to preserve the language in the Proposed Order regarding 
permission for leave to file an amended tariff reflecting the proposed modification to Rate GAP regarding 
the inclusion of townships. 
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Staff of the Commission and the Retail Energy Supply Association are 
hereby denied granted and this proceeding is dismissed.  

IT IS FURTHER ORDERED that, subject to the provision of Section 
10-113 of the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order 
is final; it is not subject to the Administrative Review Law.  

CONCLUSION 

WHEREFORE, ComEd respectfully requests that the ALJ issue a Ruling denying Staff’s 

and RESA’s Motions to Dismiss.  In the alternative, ComEd respectfully requests that the 

Proposed Order be revised as set forth in the exceptions above. 

Dated:  April 18, 2013    Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY  
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       Mark R. Johnson 
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10 S. Dearborn St., 49th Floor 
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