
 

STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Patrick Dillon     : 
vs.      : 

Commonwealth Edison Company  : 12-0372 
       : 
Complaint as to ComEd refuses to move : 
their pole from driveway.  The location of : 
the pole is not in compliance with ICC’s  : 
Administrative Code on utility pole location : 
in Illinois.      : 

 
 

PROPOSED ORDER 
 

By the Commission: 
 

On June 4, 2012, pursuant to Section 10-108 of the Illinois Public Utilities Act 
(220 ILCS 5/10-108) (“the Act”), Patrick Dillon (“Complainant”) filed a complaint against 
Commonwealth Edison Company (“Respondent”),  alleging that Respondent’s utility 
pole is at the curb line in his driveway at 5301 N. New England Ave., Chicago.  It is not 
1-1/2 feet behind the curb face, as required by the Commission’s Administrative Code.  
Respondent presented a contract to Complainant that would charge him $9000 to move 
the utility pole.  Complainant did not sign the contract and requested that Respondent 
be directed to move the pole at its expense.     

 
Pursuant to notice as required by the rules and regulations of the Commission, a 

prehearing conference was held in this matter before a duly authorized Administrative 
Law Judge (“ALJ”) of the Commission on July 9, 2012.  Complainant appeared pro se.  
Respondent appeared by counsel.  At the conclusion of the prehearing conference, the 
ALJ continued this matter for hearing to August 16, 2012.  On August 9, 2012, 
Respondent filed a motion to implead Illinois Bell Telephone Company (“Illinois Bell”).  
On August 10, 2012, this matter was continued to October 2, 2012 for status and the 
August 16, 2012 hearing was canceled.  On October 2, 2012, this matter was continued 
to November 20, 2012, for hearing.  On November 15, 2012, the ALJ denied 
Respondent’s motion to implead Illinois Bell. 

 
On November 16, 2012, Respondent filed a motion to dismiss the complaint.  On 

November 20, 2012, this matter was continued to January 10, 2013 for hearing.  On 
January 2, 2013, the ALJ denied Respondent’s motion to dismiss. 

 
At hearing on January 10, 2013, Complainant appeared pro se, testified in his 

own behalf, and sponsored the following Exhibits: 1-92 Ill. Adm. Code 530.450, Ch. I, 
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subchapter f; 2-Illinois Department of Transportation Highway Jurisdiction Guidelines 
(“IDOT”); and 3-photographs of the utility pole, Complainant’s driveway, adjacent alley 
and Berwyn Street.   

 
Respondent appeared by counsel and presented the testimony of Robert 

Serksnas, Senior Design Engineering Technician, and William Mueller, Principal Rate 
Administrator.  Respondent sponsored the following Exhibits: 1-photographs of the 
utility pole, Complainant’s driveway, adjacent alley and Berwyn Street; 2-Situation 
Sketch; 3-Respondent 4/4/12 letter to Complainant and Customer Work Agreement; 4-
Ill.C.C. No. 10, 2nd Revised Sheet No. 154; 5-Maintenance Designations; 6 (late-filed)-
City of Chicago Franchise Agreement; 7-Ill.C.C. No. 10, Original Sheet No. 154; and 8-
Ill.C.C. No. 10, Original Sheet No. 156. 

 
 At the conclusion of the hearing on January 10, 2013, the parties’ exhibits were 
admitted into evidence and the record was marked “Heard and Taken.”   

 
I. Complainant’s Position 
 

A. Testimony of Mr. Dillon 
 

Complainant testified that his driveway containing the pole fronts on Berwyn 
Street.  He cited Complainant’s Exhibit 1, Subsection c) 1) A): “(O)verhead power and 
communication lines longitudinal to the centerline of conventional State highways shall 
be of single pole construction located as near as practicable to the right-of-way line and 
as nearly parallel to the right-of-way line as reasonable pole alignment will permit.”  
Subparagraph i) states, “(I)n urban areas, where pavement is curbed, poles are to be as 
remote as practicable from the curb with a minimum distance of 1.5 feet behind the face 
of the curb.”  Subparagraph ii) states, “(I)n urban areas, where pavement is uncurbed, 
poles are to be as remote from the pavement as practicable with a minimum distance of 
four feet outside the outer shoulder line of the roadway and not within the clear zone.” 

 
Complainant acknowledged that the lines that run across his driveway are not 

longitudinal, but he did not agree that the definitions quoted were inapplicable to his 
situation. 

 
Complainant testified that Exhibit 3 shows that the curb ends directly at the pole, 

making Subparagraph i) more applicable to his situation than Subparagraph ii).  He 
stated that the pole in his driveway is six inches from the curb, nowhere near the 18 
inches required by Subparagraph i), and that there is nothing remote about its location.  
He added that the pole is also approximately 25 feet closer than it needs to be to a large 
diameter medium pressure gas main buried beneath Berwyn Street.  He testified that 
the pole is a potential lightning rod.  Complainant stated that the pole’s location is not 
unsafe, but it would be better situated several yards further north to decrease the 
possibility that it could become a hazard. 
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 Complainant cited Exhibit 2, which defines “highway” in Part 1-3 as “…any public 
way for vehicular travel which has been established by statute, dedication, or 
prescription.  The term ‘highway’ includes right of way, bridges, drainage structures, 
signs, guardrails, and all other appurtenances necessary for vehicular travel.  A highway 
in a rural area may be called a ‘road’.  A highway in a municipality may be referred to as 
a ‘street’”. 
 

Complainant testified that IDOT uses the term “highway” as a generic term for all 
roadways, and that would include Berwyn Street.  Exhibit 1 also supports his contention 
that Berwyn Street falls under the IDOT definition of highway, since Subchapter i) refers 
to curbs and streets.  It is unquestioned that his home is in an urban area, the pavement 
is curbed, the pole is nowhere near the required 18 inches behind the face of the curb, 
and there is nothing remote about its location.   

 
 Complainant acknowledged that his driveway was not a street.  He testified that 
he did not assert that his driveway was part of the Illinois state highway system, but 
Berwyn Street is because it falls under the definition of highway in Exhibit 2.  He said 
that he had not contacted IDOT to determine whether Berwyn Street was a state 
highway and the City of Chicago, not IDOT, plows it in the winter.  He did not know why 
IDOT did not do the plowing. 

 
Complainant testified that from a common sense perspective, Respondent 

should remove the pole at its own expense.  It is Respondent’s property and based on 
the evidence he presented, moving it should be Respondent’s obligation.  He also 
stated that he has lived at his present address since August 2004.  He lived just a half-
block south the prior 18 years, so from his own observation, the pole has been at its 
present location for 22 years at least, but he did not know if it predated the paving of the 
driveway.  He stated the pole does not present a problem when he is moving his car in 
or out of his garage, but it is just one more thing for which he has to exercise caution.  
Referring to Respondent’s Exhibit 1, Complainant testified that he thought the pole 
should be moved near the downspout on his garage, shown just past the white ComEd 
vehicle. 
 
II. Respondent’s Position 

 
A. Testimony of Mr. Serksnas 

 
Mr. Serksnas testified that he took the photographs comprising Respondent’s 

Group Exhibit 1 in March or April 2012.  Photograph #1 shows the pole in the right-of-
way nearest the west side of the alley adjacent to Berwyn Street.  Photograph #2 looks 
west of where the pole is located.  He stated that there is no hazard with regard to the 
gas main, because transformer poles are fitted with arresters in case of lightning strikes.  
He testified that arresters are safety devices that absorb the shock of the lightning and 
protect the lines and transformers on the pole. 
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Mr. Serksnas testified that Respondent’s Exhibit 2 shows how wide 
Complainant’s driveway is to the curb line and that the distance from the center of the 
pole to the curb is nine inches.  He testified that Respondent’s Exhibit 3 shows the cost 
of moving the pole to either the property line or to the corner of the garage, and that   
Complainant refused to sign or even look at the agreement.  It was the first time that 
Complainant and Respondent had discussed the cost of removal.   

 
Mr. Serksnas testified that Respondent’s Exhibit 5 is comprised of maps of the 

IDOT highway system.  Berwyn Street is not listed as a state highway and 
Complainant’s driveway is not considered a state highway.  He testified that 
Respondent’s utility pole is properly situated in the alley right-of-way of pole lines and 
does not interfere with either the alley or the garage. 

 
Mr. Serksnas testified that the pole in question may have been installed as early 

as 1918.  He stated that poles are inspected every other year and Respondent had 
records to confirm the age of the pole, but he had not brought those records or the 
inspection reports to the hearing.  

 
B. Testimony of Mr. Mueller  
 
Mr. Mueller testified that Respondent’s Exhibit 4 states that Respondent provides 

distribution facilities that are adequate, safe, reliable, economic and in compliance with 
Section 8-401 of the Act (220 ILCS 5/8-401).  The pole on Complainant’s property is in 
compliance with the Act and with the rules and regulations of the Commission. 

 
Mr. Mueller testified that Respondent has a franchise agreement with the City of 

Chicago that allows Respondent to install its facilities in the public right-of-way inside 
Chicago.  The alley and Berwyn Street are inside Chicago and are located properly 
within those rights-of-way.  Neither IDOT nor the Chicago Department of Transportation 
has requested Respondent to move the utility pole on Complainant’s driveway. 

 
Mr. Mueller testified that Respondent’s Exhibit 7 and Respondent’s Exhibit 8 

require the requesting party to pay the costs of moving the pole, since the pole is 
located in the right-of-way in an adequate, safe and reliable manner.  If Respondent 
paid the costs, they would be recovered from revenue collected from other rate payers.  
He stated that Respondent’s business engineering group calculated the $9000 cost of 
moving the pole.  

 
III. Commission Analysis and Conclusions 
 

All transcript citations are taken from the January 10, 2013 evidentiary hearing. 
 

Complainant relies primarily on Complainant’s Exhibits 1 and 2 to support his 
contention that Respondent is required to relocate the utility pole at its own expense.  
Complainant’s Exhibit 1, Subsection (c)(1)(A), refers to overhead power lines 
longitudinal to the centerline of “conventional State highways.”  Subparagraph (i) 
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requires poles in urban areas where pavement is curbed to be located at least 1-1/2 feet 
from the curb facing.  Complainant’s position is that even though the utility pole in 
question is located in his driveway, he is not trying to define the driveway as part of the 
State highway system.  It is, however, adjacent to Berwyn Street (Tr. at 36), which falls 
under the definition of “highway” in Complainant’s Exhibit 2.  (Tr. at 37-39).  
 

The Commission does not find that Complainant’s Exhibits 1 or 2 provide the 
requisite authority to compel Respondent to move the utility pole at its own expense.  
The utility pole is located on Complainant’s driveway, which is private property.  
(Complainant Ex. 3; Respondent Ex. 1; Tr. at 21).  By no interpretation of the word 
“adjacent”, and by no interpretation of the cited portions of Exhibits 1 and 2, could the 
Commission extend Complainant’s driveway so as to place the utility pole on Berwyn 
Street.  As such, it is irrelevant whether Berwyn Street is part of the State highway 
system.  The Commission can find no authority, and none has been cited to us, that 
would require Respondent to relocate at its own expense a utility pole located on a 
private driveway.  

 
Even if the Commission agreed that the utility pole should be moved at 

Respondent’s expense, as it is not the requisite 18 inches from the curb face, by 
Complainant’s own calculations it would have to be moved an additional 12 inches to 
comply with Complainant’s Exhibit 1.  (Tr. at 25).  Complainant’s Exhibit 3 shows that 
this would place the utility pole that much further into Complainant’s driveway, thereby 
exacerbating the situation he attempts to remedy. 

 
The Commission agrees with Respondent that Respondent’s Exhibits 7 and 8 

require the requesting party to pay the costs of moving the utility pole, since it is located 
in the right-of-way in an adequate, safe and reliable manner.  If Respondent paid the 
costs, they would be recovered from revenue collected from other rate payers.  (Tr. 58-
59).  The Commission notes that other than offering a “common sense” argument that 
Respondent was responsible for the costs of relocation, Complainant provided no 
statutory or regulatory authority in support.  (Tr. at 32)    

 
The Commission further agrees with Respondent that Respondent’s Exhibit 6 

allows it to install its facilities in the public right-of-way in Chicago.  The alley and 
Berwyn Street are inside Chicago and are located properly within those rights-of-way.  
Neither IDOT nor the Chicago Department of Transportation has requested Respondent 
to move the utility pole.  (Tr. at 57-58) 

 
The Commission finds that there is no safety issue concerning the proximity of 

the utility pole to the underground gas main.  Complainant conceded as much.  He 
merely thought the location of the pole, which he described as a lightning rod, was 
unwise based upon his 33 years experience as a Peoples Gas employee whose job 
was to look for hazards.  (Tr. at 26-27).  The Commission agrees with Respondent that 
there is no potential hazard, because Respondent places arresters on transformer poles 
in the event of lightning strikes.  (Tr. at 47).  Respondent described the arresters as 
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safety devices that absorb lightning shocks and prevent damage to the wires and 
transformers.  (Tr. at 69-70).  

 
The Commission finds no basis to dispute that Respondent provides distribution 

facilities that are adequate, safe, reliable, economic and in compliance with Section 8-
401 of the Act (220 ILCS 5/8-401), and that the utility pole on Complainant’s property 
complies with the Act and with the rules and regulations of the Commission. 

 
IV. Findings And Ordering Paragraphs 

 
The Commission, having reviewed the entire record herein and being fully 

advised in the premises, is of the opinion and finds that: 
 

(1) Respondent 
Commonwealth Edison Company is an Illinois corporation engaged in 
furnishing utility services in Illinois and, as such, is a public utility within the 
meaning of Section 3-105 of the Act (220 ILCS 5/3-105); 

(2) the Commission has jurisdiction over the parties hereto and the subject 
matter herein; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact and conclusions of law;  

(4) on June 4, 2012, Patrick Dillon filed a complaint against Commonwealth 
Edison Company alleging that Respondent’s utility pole is at the curb line 
in his driveway, is not 1-1/2 feet behind the curb face as required by the 
Commission’s Administrative Code, and should be relocated at 
Respondent’s expense; 

(5) the Commission finds that the utility pole is on private property and should 
be relocated only at Complainant’s expense; 

(6) the complaint filed by Patrick Dillon against Commonwealth Edison 
Company should be dismissed with prejudice. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
complaint filed by Patrick Dillon against Commonwealth Edison Company should be 
dismissed without prejudice. 
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 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Admin. Code 200.880, this Order is not final; it is not 
subject to the Administrative Review Law. 
 
 
DATED:      April 11, 2013 
BRIEFS ON EXCEPTIONS DUE:   April 25, 2013 
REPLY BRIEFS ON EXCEPTIONS DUE: May 2, 2013 
 

John T. Riley, 
Administrative Law Judge 

 


