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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  :   
On its Own Motion  :   
 :  Docket No. 12-0456 
 : 
Development and adoption of rules  :    
Concerning municipal aggregation : 
 : 
   
  
 

ADDITIONAL VERIFIED COMMENTS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Additional Verified Comments in the instant proceeding. 

On March 27, 2013, the ALJ directed the parties to file Additional Verified 

Comments to address specific questions regarding the Staff’s proposed rule.   

ADDITIONAL COMMENTS 

Question One: If some form of Staff’s Draft Rule regarding notices to customers is 
adopted, how and when does it become the Aggregation Supplier’s job to send the opt-
in or opt-out notices? How can this be documented? Who is going to check?  
 
 The Illinois Power Agency Act (“IPA Act”) states that: 
 

[i]f the corporate authorities, township board, or county board operate as 
an opt-out program for residential and small commercial retail customers, 
then it shall be the duty of the aggregated entity to fully inform residential 
and small commercial retail customers in advance that they have the right 
to opt out of the aggregation program. 
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20 ILCS 3855/1-92(e). While the Commission rules need not parallel Section 1-92 of the 

IPA Act, Staff believes it is appropriate to do so in this instance, and did so in the Draft 

Rules. Specifically, the Draft Rules would require notices to customers, and describes 

the required notice for a series of different circumstances. See Staff Verified Reply 

Comments, Att. B at 5-7. However, as drafted, the Staff Draft Rules require that these 

notices (termed “disclosures” in the rule) be mailed to the appropriate recipients, as laid 

out in the rules. See id.  

 As to when the disclosures must be sent, Staff’s Draft Rules leave that up to the 

Aggregation Supplier and the Governmental Aggregator to determine, but the rules do 

put the ultimate responsibility to ensure that the requisite disclosure(s) are sent on the 

Aggregation Supplier. See id. As written, this allows the Aggregation Supplier and the 

Governmental Aggregator to negotiate and determine which entity should send the 

disclosure(s), but in the event the Governmental Aggregator does not send a disclosure 

or sends a disclosure that would not satisfy Staff’s Draft Rule, the Aggregation Supplier 

would have to send a disclosure that would satisfy the Draft Rule. In order to clarify this 

concept even further in the Rule, Staff offers the following clarifying language for 

Section 470.300: 

 

a) Each aggregation disclosure to residential and small commercial retail 
customers, detailed in Sections 470.400 and 470.500, is the responsibility of 
the aggregation supplier. While the aggregation disclosures do not have to be 
sent directly from the aggregation supplier, the aggregation supplier remains 
responsible for ensuring that the disclosures are being sent in accordance 
with these rules. 
 

b) Each All aggregation disclosures to residential and small commercial retail 
customers, detailed in Sections 470.400 and 470.500 below, must include the 
Governmental Aggregator’s name and, if available upon request by the 
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Aggregation Supplier, the Governmental Aggregator’s logo, on the envelope 
and first page of any included letter. 

 
c) Each aggregation disclosure to residential and small commercial retail 

customers, detailed in Sections 470.400 and 470.500,The aggregation 
disclosures must include a statement that all customers are able to purchase 
their electricity supply from a Retail Electric Supplier or the electric utility 
(either utility fixed-price or hourly service), and must include the 
PlugInIllinois.org Internet address. 

 
d) Each aggregation disclosure to residential and small commercial retail 

customers, detailed in Sections 470.400 and 470.500,The aggregation 
disclosures must include a local or toll-free telephone number, with the 
available calling hours, that customers may call with any questions regarding 
the aggregation program. Such number shall not be an electric utility number 
and the aggregation supplier is responsible for ensuring that such a telephone 
number will be provided. 

  

 In any event, the Governmental Aggregator would have to ensure a sufficient 

disclosure had been sent to the customers at least 18 calendar days prior to first day of 

municipal aggregation, as the Draft Rule requires at least an 18 calendar day opt-out 

period from the disclosure postmark date. See id. 

 As to how these disclosures could be checked, generally the Commission 

assumes the entities will abide by the statutes, rules, and regulations that are applicable 

to them. However, the Draft Rules could be amended to include a requirement that the 

Aggregation Supplier must provide the Commission’s Office of Retail Market 

Development (“ORMD”) with a copy of the disclosure(s) sent to potential municipal 

aggregation customers. These could be submitted to ORMD with a verified statement 

that the disclosure(s) provided represent true and accurate copies of the disclosure(s) 

sent to the appropriate recipients. ORMD could then check the disclosures for 

compliance with the Rules. Once ORMD has reason to believe a company may be in 
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violation, Staff could investigate and take the appropriate action, including initiating a 

proceeding to formally determine whether any violations have occurred. 

Question Two: Do Aggregation Suppliers currently send opt-out or opt-in notices on 
behalf of Governmental Aggregators? Is this a uniform procedure? Provide examples of 
notices sent. 
 
 Staff obviously cannot speak for the hundreds of aggregation communities and 

their chosen aggregation suppliers but it is Staff’s understanding that almost all, if not 

all, aggregation notices have been sent by the aggregation supplier. For example, the 

agreement between the City of Chicago and the chosen aggregation supplier states that 

the “supplier shall manage the Opt-Out period notification process under the supervision 

of the City and the consultant and in accordance with the Plan of Operation and 

Governance.”1 A copy of the City of Chicago aggregation opt-out letter can be found at 

http://tinyurl.com/opt-outletter. 

 
Question Three: If some form of Staff’s Draft Rule regarding notices to customers is 
adopted and an Aggregation Supplier is required to send the notices, would the 
Aggregation Supplier receive the entire list of customers within the Aggregated Area 
from the Governmental Aggregator? How much information would the Aggregation 
Supplier receive and at what point in time?  
 
 Staff’s proposed Rule does not specify at what point in time the Governmental 

Aggregator has to provide customer information to the Aggregation Supplier. However, 

since Staff’s proposed Rule states that all customers receive an aggregation disclosure 

(see proposed Sections 470.400 and 470.500), the Governmental Aggregator has to 

provide the Aggregation Supplier with the customer names and addresses (which the 

Governmental Aggregator received from the utility) if the Aggregation Supplier is tasked 

with mailing the aggregation disclosures. At some point during the process the 
                                            
1 See page 9 of the “City Municipal Aggregation Agreement”; found at 
www.cityofchicago.org/city/en/progs/electricity_aggregation/documents_of_interest.html 

http://tinyurl.com/opt-outletter�
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Governmental Aggregator has to provide the Aggregation Supplier with the customer 

account numbers (which the Governmental Aggregator received from the utility) in order 

for the Aggregation Supplier to submit enrollment requests to the utility but Staff’s 

proposed Rule does not specify at what point in time this should occur.     

 
Question Four: What authority is there for implicitly requiring the transfer of customer-
specific information to an Aggregation Supplier before a customer has either opted-in or 
not opted-out of an Aggregation Program?  
 
 Staff believes this question resolves, in part, around justifying Section 470.100 

Transfer of Customer Information of Staff’s Draft Rule with the prohibitions against 

releasing “customer specific billing, usage, and load shape data” without authorization 

to do so pursuant to Section 16-122 of the Public Utilities Act. More specifically, Section 

16-122 states: 

Upon request from any alternative retail electric supplier and payment of a 
reasonable fee, an electric utility serving retail customers in its service 
area shall make available generic information concerning the usage, load 
shape curve or other general characteristics of customers by rate 
classification. Provided, however, no customer specific billing, usage or 
load shape data shall be provided under this subsection

 

 unless 
authorization to provide such information is provided by the customer 
pursuant to subsection (a) of this Section. 

220 ILCS 5/16-122(b)(emphasis added). 
 
Similarly, the Act provides with respect to units of local government the following: 
 

Upon request from a unit of local government and payment of a 
reasonable fee, an electric utility shall make available information 
concerning the usage, load shape curves, and other characteristics of 
customers by customer classification and location within the boundaries of 
the unit of local government, however, no customer specific billing, usage, 
or load shape data shall be provided under this subsection

 

 unless 
authorization to provide that information is provided by the customer.  

220 ILCS 5/16-122(c)(emphasis added). 
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 It may at first appear that all disclosures of customer-specific billing, usage 

or load shape data are prohibited without prior authorization from the customer 

for the utility to provide that information. However, a close reading of these two 

subsections shows that the prohibition is merely against doing so under those 

subsections without authorization. 220 ILCS 5/16-122(b), (c). The statute leaves 

open the possibility that the General Assembly may allow the transfer of 

customer-specific information in other contexts and pursuant to other provisions 

of the law. See id. Moreover, the General Assembly later required electric utilities 

to provide customer-specific information upon the request for that information 

from corporate authorities, township board, or the county board in an aggregation 

area. 20 ILCS 3855/1-92(c)(2). More specifically, the statute states that electric 

utilities must “upon request . . . submit to the requesting party . . . those account 

numbers, names, and addresses of residential and small commercial retail 

customers in the aggregate area that are reflected in the electric utility’s records 

at the time of the request.” Id. The statute does not allow for the electric utilities 

to provide information only once customers have opted-in or opted-out; they must 

provide it when the corporate authorities, township boards, or county boards 

request it. See id. 

As has been discussed at great length in previous Staff comments, the 

Commission does not have rulemaking authority pursuant to this section of the 

IPA Act, but does have general rulemaking authority over all aggregations, 

including municipal aggregations with respect to utilities and RESs. See 

Administrative Law Judge’s Ruling (Jan. 25, 2013); Staff Verified Reply 
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Comments at 3; 220 ILCS 5/16-104(b). Staff’s Draft Rule would require the 

transfer of customer-specific information pursuant to its explicit authority granted 

in Section 16-104(b) of the PUA, not pursuant to Subsection 16-122(b) or (c). 

See 220 ILCS 5/16-104(b); 220 ILCS 5/16-122(b), (c). Moreover, the draft rules 

require no more of the electric utilities than is already required of them pursuant 

to the IPA Act; the Draft Rule requirement mirrors the explicit customer-specific 

information transfer requirement placed on the electric utilities in the IPA Act. 

While the Commission need not necessarily parallel the requirements of the IPA 

Act in its rules regarding municipal aggregation, Staff believes doing so in this 

instance creates efficiencies for the utilities, and provides necessary detail as to 

how utilities are to provide the customer-specific data while still protecting it. 

Question Five: If some form of Staff’s Draft Rule regarding notices to customers is 
adopted and the Aggregation Supplier sends the customer disclosures, what happens 
to the information of the customers that do not join the Aggregation Program? Who 
keeps the records? For how long?  
 

 When it comes to customer account numbers, there is no reason 

for the Governmental Aggregator to provide the Aggregation Supplier with 

account numbers of customers who decided to opt-out of the aggregation (in the 

case of opt-out aggregations) or decided to not opt-in to the aggregation (in the 

case of opt-in aggregations). As for customer names and addresses, Section 1-

92 of the IPA Act states that a Governmental Aggregator “receiving customer 

information from an electric utility shall be subject to the limitations on the 

disclosure of the information described in Section 16-122 of the Public Utilities 

Act and Section 2HH of the Consumer Fraud and Deceptive Business Practices 

Act, and an electric utility shall not be held liable for any claims arising out of the 



8 
 

provision of information pursuant to this item (2).” In addition, proposed Section 

470.100(d) of Staff’s proposed Rule provides that “the RES selected by the 

Governmental Aggregator shall establish and follow appropriate protocols to 

preserve the confidentiality of customer-specific information, and limit the use of 

such customer-specific information strictly and only to effectuate the provisions of 

Section 1-92 of the IPA Act.” In other words, Staff’s proposed Section 470.100(d) 

is intended to ensure that information about customers not joining the 

aggregation program is not used for any other purpose.   

 
Question Six: If some form of Staff’s Draft Rule regarding customer disclosures is 
adopted, would Aggregation Suppliers perform the opt-in or opt-out on behalf of 
Governmental Aggregators? Who keeps the records? For how long? Who determines 
whether there has been compliance?  
 

Staff believes the Administrative Law Judge is referring to which party would 

send the disclosure(s) to the appropriate recipients when she uses the phrase “perform 

the opt-in or opt-out.” As discussed above for Question One, Staff’s Draft Rule allows 

for either the Aggregation Supplier or the Governmental Aggregator to send the 

requisite disclosure(s). See Staff Verified Reply Comments, Att. B at 5-7. However, 

under Staff’s Draft Rule, the ultimate responsibility lies with the Aggregation Supplier to 

ensure that adequate disclosure(s) are sent to the appropriate recipients within a 

timeframe that allows for at least 18 calendar days from the disclosure postmark date to 

opt-out. Id. Staff’s Draft Rules do not have a similar time constraint for opt-in programs. 

Id. at 7-8. 

As it is the Aggregation Supplier’s ultimate responsibility to ensure there is 

compliance, each Aggregation Supplier is expected to keep records with regard to the 
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customer disclosures in opt-in or opt-out aggregation programs as well as records of 

customers requesting to opt-out. If a customer alleges that it requested to opt-out of an 

aggregation program, the aggregation supplier is expected to review its records to 

determine the validity of that allegation. This should be the case whether the 

Aggregation Supplier or the Governmental Aggregator is the entity actually sending the 

customer disclosures.  

While the Aggregation Supplier is responsible for ensuring compliance, the 

Illinois Commerce Commission would determine whether there was indeed compliance 

in any particular instance, under Staff’s Draft Rule. As discussed above, the 

Commission does assume entities comply with the statutes, rules, and regulations that 

apply to them, but the Commission Staff would investigate any reports of non-

compliance, and ultimately the Commission would determine whether there had been 

any violations or non-compliance with the rules. 

Question Seven: Do Aggregation Suppliers currently perform the opt-in or opt-out 
process on behalf of Governmental Aggregators? Is this a uniform procedure? Give 
examples of governmental units for whom Aggregation Suppliers are performing this 
job.  
 

Staff is not aware of any opt-in aggregation program in Illinois at this time. 

As for opt-out aggregation programs, see Staff’s answer to Question Two above. 

 
Question Eight: How would a violation of the customer disclosure requirements be 
determined? Could a customer file a complaint at the ICC against an Aggregation 
Supplier alleging that they were improperly switched because they did not receive 
notice of the opt-out? Could the ICC initiate an investigation of an Aggregation Supplier 
for failing to notify customers? How would penalties be determined and assessed?  
 
 Staff does not envision the Commission actively monitoring each and every 

municipal aggregation program for compliance with this Part. The Commission generally 
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assumes once statutes, rules and regulations are in place, the entities that must comply 

with them will do so. However, as discussed above, once Staff has reason to believe a 

company may be in violation, Staff could investigate and take the appropriate action, 

including initiating a proceeding to formally determine whether any violations have 

occurred. The Office of Retail Market Development (“ORMD”) and the Commission’s 

Consumer Services Division already work together on complaints concerning RESs, 

and ORMD already has a “score card” in place that customers can access, and which 

shows the level of complaints of any given RES for the last six months. 

 If the Commission initiated a proceeding and found violations of the customer 

disclosure requirement, then pursuant to Staff’s Draft Rule, the Commission could 

assess fines and penalties as set forth in Section 16-115B(b) of the PUA for a RES, 

consisting of (1) an order to cease and desist or correct a violation; (2) financial 

penalties not to exceed $10,000 per occurrence or $30,000 per day violations or non-

conformance continues after the Commission issues a cease and desist order; and (3) 

alteration, modification, or suspension of the certificate of service authority for 

substantial or repeated violations or non-conformances. 

 Similarly, the Commission could assess up to $30,000 for each and every 

offense, except in certain circumstances as provided in Sections 5-202, 13-101, 13-304, 

13-305, and 5-202.1 of this Act, up to a cumulative penalty not to exceed $500,000 

against electric utilities pursuant to Sections 5-202 and 5-203 of the PUA. 220 ILCS 5/5-

202. These penalties apply and accrue only after 15 days after the mailing of a notice of 

the violation, except where the violation was intentional. Id. Individuals, either as an 

individual or an agent, officer, or employee of a public utility that violates the PUA and 
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Commission rules, among other things, is guilty of a Class A misdemeanor if no other 

penalty is otherwise provided for in the PUA. 220 ILCS 5/5-203. 

 
Question Nine: Do Aggregation Suppliers currently send Part 412.110 Uniform 
Disclosure Statements after acquiring customers through a municipal aggregation? If 
not, why not? Provide sample documents.  
 
 Staff does not know the answer to this question. However, Code Part 412 

became effective at the beginning of 2013, so only a portion of the existing aggregation 

programs would have enrolled customers after Code Part 412 became effective. As a 

point of clarification, Section 412.110 is titled “Minimum Contract Terms and 

Conditions.” 

 
Question Ten: If some form of Staff’s Draft Rule regarding customer disclosures is 
adopted, would Aggregation Suppliers be required to send Part 412.110 disclosures? 
 
 Staff believes that whether an Aggregation Supplier is required to bring its sales 

contract into compliance with Part 412.110 does not depend on whether “some form of 

Staff’s Draft Rule regarding customer disclosures is adopted.” This question seems to 

raise a broader legal question, such as whether aggregation notices are a form of 

marketing contemplated by Section 412.110. Section 412.110 states that “the sales 

contract must disclose the following information to the customer, regardless of the form 

of marketing used.” While opt-in aggregation programs are more likely to be viewed as 

falling under the broad umbrella of “marketing” than opt-out aggregation programs, the 

fact remains that both aggregation types have a separate statutory status from general 

retail electric marketing (which is guided by Section 16-115A of the PUA) because both 

aggregation forms are defined and described in Section 1-92 of the IPA Act. Section 1-

92 of the IPA Act requires that the aggregation disclosure to customers “shall 
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prominently state all charges to be made and shall include full disclosure of the cost to 

obtain service pursuant to Section 16-103 of the Public Utilities Act, how to access it, 

and the fact that it is available to them without penalty, if they are currently receiving 

service under that Section.” In other words, the disclosure required by Section 1-92 of 

the IPA Act is in practice very similar to the disclosure requirements of Section 16-115A 

and Section 412.110. Staff’s proposed rule provides even greater detail for Aggregation 

Suppliers required to comply with the disclosure requirements of Section 1-92 of the IPA 

Act. Staff’s proposed Section 470.300, 470.400, and 470.500 provide Aggregation 

Suppliers with specific disclosure requirements that varies with the form of aggregation 

used and the type of customer receiving the disclosure. Adopting Staff’s proposed 

disclosure requirements will require Aggregation Suppliers to tailor their disclosures 

about the terms and conditions of the aggregation program to the different customer 

classes, depending on their current electric supply status (fixed-price utility service, 

hourly utility service, or RES service) as well as the type of aggregation program 

(proposed Section 470.400 for opt-out aggregation disclosures and Section 470.500 for 

opt-in aggregation disclosures). 

CONCLUSION 

Staff recommends that the Commission approve Staff’s Draft Rule, with 

clarifications made herein responsive to the ALJ’s specific inquiries.   

 

       Respectfully submitted, 

       _________________________ 

KIMBERLY J. SWAN 
MICHAEL J. LANNON 
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