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VERIFIED COMMENTS BY METROPOLITAN MAYORS CAUCUS 
IN RESPONSE TO QUESTIONS BY THE ADMINISTRATIVE LAW JUDGE 

 
 Metropolitan Mayors Caucus (“Caucus”) hereby presents its verified comments in 

response to the questions identified by the Administrative Law Judge in an order dated March 

27, 2013 to the various parties to this rulemaking proceeding in connection with the Staff 

Proposed Draft Rule on Municipal Aggregation filed on November 1, 2012 (“Draft Rule”).  

 
1. If some form of Staff’s Draft Rule regarding notices to customers is adopted, how and when 

does it become the Aggregation Supplier’s job to send the opt-in or opt-out notices? How 
can this be documented? Who is going to check? 

 
 ANSWER: Pursuant to Subsections 1-92(d)(1) and (e) of the Illinois Power Authority Act 

(“IPA Act”), in the case of both opt-in programs and opt-out programs, the Governmental 

Aggregator must inform residents and small commercial retail customers in the 

Aggregate Area about the program.  As an operational matter, the Caucus has learned 

that the vast majority of Governmental Aggregators have assigned to the Aggregation 

Supplier the task of providing appropriate notices to residents and small commercial 

retail customers.  The Aggregation Supplier (defined in the Staff Draft Rule as the Retail 

Electric Supplier chosen by the Governmental Aggregator) becomes bound, legally and 

contractually, to send out opt-out and opt-in notices when the Retail Electric Supplier is 

selected by the Governmental Aggregator as the Aggregation Supplier.  At that point, the 

requirements of the Governmental Aggregator’s Plan of Operation and Governance 

(“POG”) and/or the Power Supply Agreement between the Aggregation Supplier and the 
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Governmental Aggregator (“PSA”) will apply to the Aggregation Supplier and the 

Aggregation Supplier will then be obligated to provide these notices.    

  The notice obligations can be found in provisions of the POGs and PSA. Examples 

of these provisions are included in Exhibit A attached to and made a part of these verified 

comments by this reference.   

  The Governmental Aggregator monitors the giving of these notices to ensure 

compliance by the Aggregation Supplier with the notice requirements of the PSA, as well as 

the POG.  Accordingly, in the event that the Aggregation Supplier fails to provide the 

required notices, the Governmental Aggregator can enforce the PSA against the 

Aggregation Supplier, as a breach of, or failure to comply with, the PSA’s terms, and seek 

contractual remedies.  In addition, the Caucus has found that, in most circumstances, the 

PSA requires the Aggregation Supplier to comply with the POG, thereby making the POG 

subject to contractual remedies that can be enforced by the Governmental Aggregator.  

 

2. Do Aggregation Suppliers currently send opt-out or opt-in notices on behalf of 
Governmental Aggregators? Is this a uniform procedure? Provide examples of notices sent. 

 
 ANSWER:  Yes.  As explained in #1 above, the Aggregation Suppliers typically send the 

opt-out or opt-in notices on behalf of the Governmental Aggregator because the POG, the 

PSA or both require them to do so.  As noted above, while the Caucus has not confirmed 

that the sending of notices by the Aggregation Supplier is the practice in every Aggregation 

Program, it is by far the most common procedure that is used. 

  Notably, the Caucus has discovered that the time frames for response to opt-out 

notices and the manner for customers to make the required response are not uniform 

among Governmental Aggregators.  In addition, the text of the notices sent by different 

Governmental Aggregators do vary, although most contain many of the same elements.  
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The time frames for response range from 14 days (for example, Hinsdale and Lockport), to 

21 days (Deerfield and Wilmette) to 30 days (Aurora).  

  As previously noted in the Caucus’ Initial Comments and Reply Comments in this 

docket, decisions about notice to customers are vested in the Governmental Aggregators, 

to be made based on each community’s unique needs and characteristics, and the 

Commission should not adopt a uniform rule on these issues.  If the Commission is inclined 

to adopt a rule governing notices, the Caucus urges the inclusion of language in the rule 

that would allow Governmental Aggregators to implement their local decisions (as 

embodied in the POGs and PSAs) on these issues.  This would enable the local 

Aggregation Supplier to conform to the local PSA that the Supplier has signed, and would 

have no impact on the utilities since they do not provide the notices under the Aggregation 

Programs.  

  Samples of several notices are attached as Exhibit B and made a part of these 

comments by this reference. 

 

3. If some form of Staff’s Draft Rule regarding notices to customers is adopted and an 
Aggregation Supplier is required to send the notices, would the Aggregation Supplier 
receive the entire list of customers within the Aggregated Area from the Governmental 
Aggregator?  How much information would the Aggregation Supplier receive and at what 
point in time? 

 
ANSWER:  Yes.  The Caucus has learned that the Governmental Aggregators examine 

the customer list they receive from the utilities prior to providing it to the Aggregation 

Supplier.  As part of this review, they determine whether there are problems such as bad 

addresses, old addresses, and incomplete addresses.  In most communities, at least a 

few such problems have been identified on each list. In order for the Aggregation 

Supplier to provide the required notices, they receive a list containing at least the name 

and address of the customer.   
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4. What authority is there for implicitly requiring the transfer of customer-specific information to 
an Aggregation Supplier before a customer has either opted-in or not opted-out of an 
Aggregation Program? 

 
ANSWER:  It is necessary to provide the customer-specific information to an Aggregation 

Supplier prior to an opt-in or opt-out decision by that customer, because the customer will 

not be fully informed about the availability of the Aggregation Program and its terms without 

receiving notice.   

 In the case of opt-in programs, Section 1-92(d)(1) provides that “Within 60 days 

after receiving the bids, the corporate authorities, township board, or county board shall 

allow residential and small commercial retail customers to commit to the terms and 

conditions of a bid that has been selected” by that Governmental Aggregator.  

 In the case of opt-out programs, Section 1-92(e) provides that “it shall be the duty of 

the aggregated entity to fully inform residential and small commercial retail customers in 

advance that they have the right to opt out of the aggregation program.”  Although the term 

“aggregated entity” is not defined, in context it appears to refer to the Governmental 

Aggregator.  

 Therefore, in order to meet these statutory obligations to provide notice to the 

customers prior to customer opt-in or opt-out decisions, the Governmental Aggregator must 

provide the customer list information to the Aggregation Supplier that is undertaking the 

notice pursuant to the PSA and POG. 

5. If some form of Staff’s Draft Rule regarding notices to customers is adopted and the 
Aggregation Supplier sends the customer disclosures, what happens to the information of 
the customers that do not join the Aggregation Program?  Who keeps the records? For how 
long? 

 
 ANSWER:  The protection of customer-specific information is specifically addressed and 

provided for in Section 1-92(c)(2) of the IPA Act.  Both the Governmental Aggregator and 

the Aggregation Supplier would retain the information, but it would be protected from 

disclosure by both (i) Section 1-92(c)(2) and the statutes referred to within that provision, 
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and (ii) several exemptions from disclosure contained in the Illinois Freedom of Information 

Act, including, without limitation, those governing information that is confidential under other 

laws, private information and commercial and financial information (5 ILCS 140/7(1)(a), (b), 

(g)).   

  The Governmental Aggregator is obligated to retain the information as a public 

record under the Local Records Act, 50 ILCS 205/4, and would retain it until destruction is 

authorized pursuant to approval by the appropriate Local Records Commission.  In 

addition, in order to protect this information, many Governmental Aggregators have PSAs 

that do provide that at the end of the term of the Aggregation Supplier’s PSA, the 

Aggregation Supplier must return the customer information.  

 

6. If some form of Staff’s Draft Rule regarding customer disclosures is adopted, would 
Aggregation Suppliers perform the opt-in or opt-out on behalf of Governmental 
Aggregators?  Who keeps the records? For how long? Who determines whether there has 
been compliance? 

 
 ANSWER:  As noted in items #1 and #2 above, the Aggregation Supplier performs the 

opt-in and opt-out notice processes for and on behalf of the Governmental Aggregator.  

If some version of the Staff Draft Rule is adopted, this process will continue and the 

Aggregation Supplier would perform the opt-in or opt-out notices as they do now 

pursuant to the Government Aggregator’s POG and PSA.  As noted in item #5 above, 

the Village and the Aggregation Supplier would both keep the records, but the records 

would be protected from disclosure as described in #5 above and subject to return to the 

Governmental Aggregator and destruction as described in #5 above.   

 

7. Do Aggregation Suppliers currently perform the opt-in or opt-out process on behalf of 
Governmental Aggregators?  Is this a uniform procedure?  Give examples of governmental 
units for whom Aggregation Suppliers are performing this job. 
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 ANSWER:  Yes, see responses to items #1, #2 #5 and #6 above. The procedure is not 

uniform but is authorized by Section 1-92 of the IPA Act and frequently is subject to local 

adjustments by Governmental Aggregators based on their knowledge of their residents 

and small commercial businesses.  Most commonly, these requirements are stated in 

the Governmental Aggregator’s POG and its PSA with its Aggregation Supplier. 

 

8. How would a violation of the customer disclosure requirements be determined?  Could a 
customer file a complaint at the ICC against an Aggregation Supplier alleging that they 
were improperly switched because they did not receive notice of the opt-out?  Could the 
ICC initiate an investigation of an Aggregation Supplier for failing to notify customers?  How 
would penalties be determined and assessed? 

 
 ANSWER:  Because the customer disclosure requirements for an opt-in or opt-out 

program are governed by the Governmental Aggregator’s POG and PSA with the 

Aggregation Supplier, the Governmental Aggregator would have sole jurisdiction to 

determine a violation of its POG and its PSA and to exercise whatever remedies are 

available pursuant to those documents.  In addition, the Governmental Aggregator could 

elect to report more serious or chronic violations of state disclosure law to the State’s 

Attorney or Attorney General for additional enforcement.  These violations would not be 

under the jurisdiction of the Illinois Commerce Commission, because the opt-out or opt-

in notices are a function of the Governmental Aggregator as part of its Aggregation 

Program.   

 

9. Do Aggregation Suppliers currently send Part 412.110 Uniform Disclosure Statements after 
acquiring customers through a municipal aggregation? If not, why not?  Provide sample 
documents.  

 
 ANSWER:  Yes.  Samples are attached in Exhibit C attached to and made a part of these 

verified comments by this reference.  
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10. If some form of Staff’s Draft Rule regarding customer disclosures is adopted, would 
Aggregation Suppliers be required to send Part 412.110 disclosures?   

 
 ANSWER:  Yes, to the extent that the other requirements that require the sending of 

those disclosures remain in effect.  
 

Dated this 10th day of April, 2013. 

     METROPOLITAN MAYORS CAUCUS 

 

     By: /s/  Barbara A. Adams     

 
 
 
Barbara A. Adams 
James T. Mueller 
Holland & Knight LLP 
131 South Dearborn Street, 30th Floor 
Chicago, Illinois 60603 
Telephone: (312) 578-6563 
Fax: (312) 578-6666 
barbara.adams@hklaw.com 
jim.mueller@hklaw.com  
 
#22901331_v3 
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EXHIBIT A 

SAMPLE PROVISONS FOR QUESTION 1 
 
BARRINGTON POS V.H [Comparable to Deer Park, Lake Barrington and Lake Villa] 
 
V.  OPERATIONAL PLAN: 
 
H.  Opt-Out Procedure 
 
 The Village is using an Opt-Out form of Governmental Aggregation pursuant to Section 1-92 of the Act.  Any 

customer that opts-out of the Aggregation Program pursuant to stated procedure will default to the standard 
service offer provided by ComEd until the customer chooses or has chosen an alternative retail electric 
supplier. 

 
 When and if the Village receives an acceptable offer from what it determines to be a qualified alternative 

electric supplier, such alternative retail electric supplier shall be required to execute an electric Power Supply 
Agreement approved by the Corporate Authorities of the Village. The Village will then order the eligible 
customer list from ComEd.  ComEd shall turn over the list to the Village upon request.  Once the list is 
obtained, it will be shared with the Village Supplier which will have thirty (30) days from the Village’s receipt of 
the data to mail the opt-out notices to all eligible customers receiving an offer. 

 
 The selected Village Supplier shall be required to pay for printing and mailing of opt-out disclosure notices.  

The notices shall be mailed by the Village Supplier to the owner or occupant residing at the electric account 
mailing address shown on ComEd’s customer list.  The selected Village Supplier and the Village will agree 
upon the format of the opt-out notice prior to the mailing thereof to eligible customers.  A Village official will 
sign the notice and it will contain the Village’s name and logo on the outside to clearly indicate to the recipient 
that it is a notice from the Village. 

 
 Prior to the mailing of opt-out notices, a thorough review will be performed to ensure that all eligible customers 

receiving an offer are sent the notice.  The review process shall include the efforts of numerous parties, 
including but not limited to the Village Supplier, and shall utilize a number of resources as specified in this 
Plan. 

 
 Eligible customers will have at least fourteen (14) days from the postmark date on the opt-out notice to 

postmark the return opt-out card if they do not wish to participate in the Village’s Program.  The Village 
Supplier shall offer additional means of opting-out, such as, a toll-free phone number, website, email address, 
and by fax number. The Village Supplier will not enroll those accounts opting-out from the Program. 

 
 In the event that an eligible customer is inadvertently not sent an opt-out notice and is omitted from the 

Program, the Village Supplier shall, upon request, enroll the eligible customer at the applicable Aggregation 
Program rate for the remaining term. 

 
 The Village Supplier and Members of the Aggregation Group shall be bound by the applicable terms of the 

Power Supply Agreement for the entire term of the Agreement but a Member may opt-out of the Aggregation 
Program at any time during the opt-out period as provided in this Plan and in the Power Supply Agreement. 
Members of the Aggregation Group will be allowed to change to a different electric supplier after the expiration 
of the opt-out period on the terms set forth in the Power Supply Agreement, and in such event, the Village 
Supplier may charge an early termination fee only if not prohibited by Illinois law, provided, however, Members 
of the Aggregation Group shall, in any event, be allowed to opt-out of the Power Supply Agreement every 
three (3) years without penalty.  

 Requirements for notification of intent to opt-out of the Aggregation Program shall be set forth in the Power 
Supply Agreement. Customers who opt-out of the Aggregation Program after the initial period will not be 
switched from their current electricity supplier until and unless the customer selects a new supplier. As 
required by the Act, it will be the duty of the Village Supplier if so provided in the Power Supply Agreement, to 
fully inform eligible residential and small commercial retail customers in the Village in advance that they have 
the right to opt-out of the Aggregation Program.  Such disclosure shall prominently state any charges to be 
made and shall include full disclosure of the cost to obtain service pursuant to Section 16-103 of the Public 
Utilities Act, how to access it, and the fact that it is available to them without penalty, if they are currently 
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receiving services under that section.  As further required by the Act, the Illinois Power Agency will furnish, 
without charge, to any resident of the Village, a list of all supply options available to them in a format that 
allows comparison of prices and products. 

 Eligible ComEd residential and small commercial retail customers shall be automatically enrolled as Member 
participants in the Aggregation Program after any opt-out period has expired, unless they timely utilized any 
authorized means of notifying the Village Supplier that they do not want to participate in the Aggregation 
Program.  

 The Village may provide special notice directly to categories of ComEd customers and inform such customers 
of specific potential consequences of their change from existing service from ComEd to the Program, including 
but not limited to (i) space heating customers, (ii) Real Time (Hourly) pricing customers, (iii) customers using 
an electricity supplier other than ComEd or the Village Supplier, (iv) Percentage of Income Payment Plan 
(PIPP) customers, and (v) LIHEAP customers.   

 ComEd residential and small commercial retail customers in the Village may request to join the Aggregation 
Group after the expiration of any enrollment period by contacting the Village Supplier, who shall be required to 
accept them into the Aggregation Program, subject to written policies mutually agreed upon between the 
Village and the Village Supplier in the Power Supply Agreement. 

 Summary of Opt-Out Procedure Steps: 
 

1. The selected Village Supplier and the Village shall agree upon the format of the opt-out notice prior to 
mailing it to eligible customers.  The opt-out notice will clearly notify the eligible customers of the rates to 
be charged for electricity and other applicable charges or terms of the Power Supply Agreement with the 
selected Village Supplier; 

2. The selected Village Supplier shall distribute an Opt-Out Form to all eligible Customers via first-class U.S. 
Mail; 

3. Recipients will have fourteen (14) days from the postmark on the opt-out notice to notify the Village 
Supplier if they do not want to be enrolled as a Member of the Aggregation Program; 

4. Customers will be able to opt-out of the Aggregation Program by returning the Opt-Out Form via U.S. Mail 
to the selected Village Supplier.  The Village Supplier shall offer additional means of opting-out, such as 
by a toll-free phone number, website, email address, and by fax number. 

5. Additionally, customers who do not opt-out per step 4 above will receive written notification from ComEd 
stating that they will no longer be receiving their electricity power supply from ComEd but will be changed 
over to having their electricity power supply provided by the Village Supplier.  That notice will also inform 
them that they have seven (7) days to rescind the contract with the Village Supplier by contacting ComEd; 
and 

6. The selected Village Supplier shall not enroll those accounts opting-out of the Program. 
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BARRINGTON PSA 4.2[Comparable to Deer Park, Lake Barrington and Lake Villa] 
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HINSDALE PSA 4.2.1 
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ORLAND PARK POG IV.G AND H 
 
 IV.  OPERATIONAL PLAN 

 G.  Opt-In Procedures 

ComEd residential and small commercial retail customers will be automatically 
enrolled in the Aggregation Program after any opt-out period has expired, unless they 
timely call the Provider and/or return in writing a form to be provided notifying the Provider 
that they do not want to participate in the Aggregation Program. The Provider may provide 
special notice directly to categories of ComEd customers as the Village may direct, and 
inform such customers of specific potential consequences of their change from existing 
service from ComEd to the Program, including but not limited to (i) space heating 
customers, (ii) Real Time (Hourly) pricing customers, (iii) customers using an electrical 
supplier other than ComEd or the Provider.  ComEd residential and small commercial retail 
customers in the Village may request to join the Aggregation Group after the expiration of 
any enrollment period by contacting the Provider, who shall accept them into the 
Aggregation Program, subject to written policies mutually agreed upon between the Village 
and the Provider in the Power Supply Agreement. The agreed upon policy shall be 
consistent with ComEd's supplier enrollment requirements. Members of the Aggregation 
Group who move from one location to another within the corporate limits of the Village shall 
continue as a member of the Aggregation Group.  

H.  Opt-Out Procedures 

  ComEd residential and small commercial retail customers in the Village may opt-out 
of the Aggregation Program at any time during the opt-out period. The Provider may not 
charge an early termination fee unless expressly permitted in the Power Supply Agreement. 
Members of the Aggregation Group shall be allowed to switch to a different electric supplier 
after the expiration of the opt-out period on the terms set forth in the Power Supply 
Agreement, and at least once every three years without cost. Requirements for notification 
of intent to opt-out of the Aggregation Group shall be set forth in the Power Supply 
Agreement. Consumers who opt-out of the Aggregation Group shall not be switched from 
their current supplier or their applicable to ComEd's Standard Service Offer, until the 
consumer selects an alternate generation supplier. As required by the Act, it shall be the 
duty of the Village or the Provider if so provided in the Power Supply Agreement, to fully 
inform residential and small commercial retail customers in the Village in advance that they 
have the right to opt-out of the Aggregation Program.  Such disclosure shall prominently 
state any charges to be made and shall include full disclosure of the cost to obtain service 
pursuant to Section 16-103 of the Public Utilities Act, how to access it, and the fact that it is 
available to them without penalty, if they are currently receiving services under that section.  
As further required by the Act, the IPA shall furnish, without charge, to any resident of the 
Village, a list of all supply options available to them in a format that allows comparison of 
prices and products. 
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WILMETTE POG VIII.C.1-2 
 
C. Opt‐Out Process. The Village’s Aggregation is an opt‐out program pursuant to 20 ILCS 3855/1‐92. Any 
eligible electric account that opts out of the Program pursuant to the procedures stated below will 
automatically be placed on the ComEd default tariff service unless and until the accountholder chooses 
another ARES.  
 
1. Manner of Providing Notices and Information. The ARES will be required to pay for printing and 
mailing of all Aggregation and Opt‐Out Notices on Village envelope and letterhead. The ARES will mail 
Aggregation and Opt‐Out Notices to the eligible account holders within the boundaries of the Village at 
the address provided with the Retail Customer Identification Information provided by ComEd. The ARES 
must manage the Opt‐Out Notice process under the supervision of the Village and the Consultant. A 
single database must be used to track account enrollment and billing data.  
 
2. Content of Notice. The Village and the ARES will agree to the format and contents of the Aggregation 
and Opt‐Out Notice prior to distribution or mailing. The Notice will inform the electric account owner of 
the existence of the Aggregation Program, the identity of the ARES, and the rates to be charged. The 
Notice will also inform PIPP customers of the consequences of participating in the Aggregation.  
The Notice will provide a method for customers to opt out of the Aggregation Program. The Notice shall 
indicate that it is from the Village, and include the Village name and logo on the envelope. The Notice 
shall be signed by a duly‐authorized representative of the Village.  
Aggregation Members shall have 21 calendar days from the postmark date on the notice to mail the 
Opt‐Out card back to the ARES stating their intention to opt out of the Village Aggregation Program 
(“Opt‐Out Period”). The ARES may offer additional means of opting out, such as a toll‐free number, 
website, smart device quick response code, email address or fax number, each of which must be 
received within the Opt‐Out Period. Upon receipt of an opt‐out reply, the ARES will remove the account 
from the Aggregation Program. The time to respond shall be calculated based on the postmark date of 
the notice to the customer and the postmark date of the customer’s response.  
After the expiration of the Opt‐Out Period, the Member list shall become final. All customers who have 
not opted out will be automatically enrolled as Members in the Program. Customers will not need to 
take any affirmative steps in order to be included in the Program.  
In the event that an eligible Aggregation Member is inadvertently not sent an Opt-Out Notice, or is 
inadvertently omitted from the Program, the ARES will work with the Village and the Member to ensure 
that the Member’s decision to remain in, or opt out of, the Program is properly recorded and implemented 
by the ARES. 
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WILMETTE PSA 5.B.2.a, j 
 
ARTICLE 5: VENDOR SERVICES  
The Vendor shall supply all of the following services in support of the Program (collectively, the 
“Services”): 
 

*    *     * 
 
B. Program Implementation. 
 
2. Enrollments. Vendor shall perform the following Aggregation account enrollment tasks:  
 
a. Opt-Out Notifications. Immediately upon the establishment of a Fixed Total Price for the 
provision of electricity supply for the Initial Price Lock Term, in accordance with Section 5.E.1 of 
this Agreement, the Vendor shall commence and manage the Opt-Out Notification process 
under the supervision of the Village and the Consultant, in accordance and compliance with the 
Plan of Operation and Governance. A single database shall track account enrollment and billing 
data.  
 
j. Form Documents. Examples of the opt-out letter and uniform disclosure form to be prepared 
and provided by Vendor are provided in Exhibit D to this Agreement. 




