
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS COMMERCE COMMISSION 
 On Its Own Motion 
 
Phase 2 of the initial approvals of the FutureGen 
Industrial Alliance, Inc. 

: 
: 
: 
: 
: 

No. 13-0034 

VERIFIED RESPONSE OF  
COMMONWEALTH EDISON COMPANY  

Commonwealth Edison Company (“ComEd”), pursuant to the March 7, 2013 Procedural 

Ruling of the Administrative Law Judge, submits to the Illinois Commerce Commission 

(“Commission”) its Verified Response (“Response”) to the Initial Comments (“Comments”) 

filed in this docket on March 20, 2013.1 

I. INTRODUCTION 

ComEd has only limited concerns regarding the issues raised in the parties’ Comments. 

Subject to the limited issues identified below and in its Initial Comments, ComEd continues to 

not object to the terms and conditions of the revised sourcing agreement filed by the FutureGen 

Industrial Alliance (“FutureGen”) on March 8, 2013 in this docket.  Of course, ComEd reserves 

the right to address any new or additional issues that emerge during the course of this proceeding 

and reserves all issues raised in its and any other appeal of the Commission’s Order(s) in Docket 

No. 12-0544.  

II. RESPONSE 

ComEd’s primary concern with other parties’ Comments is simple:  ComEd should not 

be required to sign the sourcing agreement with FutureGen until the Commission has approved a 

                                                 
1 Comments were filed by ComEd, the Illinois Power Agency, the FutureGen Industrial Alliance, Inc., 

Ameren Illinois Company, The Coalition of Energy Suppliers, and Staff of the Illinois Commerce Commission. 
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final and complete sourcing agreement.  That approval, among other things, is contingent – by 

statute – upon the Commission’s approval of certain cost-based benchmarks and its 

determination that the sourcing agreement does not exceed such benchmarks.2   

ComEd’s concern over these prerequisites arises out of potentially conflicting 

recommendations proffered by FutureGen and Staff of the Commission (“Staff”).  On the one 

hand, FutureGen requests that the Commission require ComEd “to sign the approved Sourcing 

Agreement with the FutureGen Alliance no later than 60 days after the Commission enters a final 

order in this docket.”  FutureGen Init. Comments at 11-12.  This recommendation appears to be 

based on an assumption that the Commission would approve the requisite benchmarks and 

determine whether the sourcing agreement exceeds those benchmarks in the instant proceeding.  

On the other hand, Staff’s viewpoint is that the Commission need not approve the benchmarks in 

this docket at all.  Specifically, Staff states: 

... within this phase 2 proceeding, the Commission need not approve benchmarks, 
and the Commission need not make determinations about whether or not sourcing 
agreements exceed benchmarks.  Staff believes such approvals and determinations 
could be made outside this docket.  However, Staff recommends that the 
Commission complete such tasks as soon as practicable following the completion 
of this docket.   

Staff Init. Comments at 21.   

ComEd does not contend that the Commission must approve benchmarks within this 

proceeding, although notes that determining compliance with applicable benchmarks during 

approval of specific bids or proposals is consistent with the process followed by the Commission 

                                                 
2 According to Section 1-75(d)(5) of the IPA Act, “the Agency and the Commission shall consider sourcing 

agreements covering electricity generated by power plants that were previously owned by Illinois utilities and that 
have been or will be converted into clean coal facilities, as defined by Section 1-10 of this Act ….  The Agency and 
the Commission may approve any such utility sourcing agreements that do not exceed cost-based benchmarks 
developed by the procurement administrator, in consultation with the Commission staff, Agency staff and the 
procurement monitor, subject to Commission review and approval.”  20 ILCS 3855/1-75(d)(5) (emphasis added).  It 
is ComEd’s understanding that such benchmarks have not yet been developed.   
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in other contexts.  However, ComEd does not agree with Staff’s statement that “the Commission 

need not make determinations about whether or not sourcing agreements exceed benchmarks,” if 

the Commission intends to approve, in this docket, a final sourcing agreement with FutureGen 

for the procurement of electricity generated using clean coal.  Id.  Absent such findings, the 

approval process is simply not complete.   

The Illinois Power Agency (“IPA”) takes another approach, recommending the 

Commission: 

Consider and evaluate the benchmark required pursuant to Section 1-75(d)(5) of 
the IPA Act (“Benchmark”) outside of this docket but in time for the Final Order 
in this docket. For reasons previously circulated to the parties and described in 
further detail below, the IPA recommends that the Commission consider only 
input from Staff, the Procurement Monitor, the Procurement Administrator, and 
the IPA in the approval process for the Benchmark. This procedure is consistent 
with the IPA Act and the Public Utilities Act (“PUA”), as well as the 
Commission’s benchmarking practice in other IPA procurements. 

IPA Init. Comments at 1.  ComEd does not object to this proposal  nor the IPA’s request that 

input be limited to the persons and entities identified in Section 1-75(d)(5) of the IPA Act.  

According to the IPA, its “preferred option is that Staff sends the Benchmark (once Staff, IPA, 

the Procurement Administrator, and the Procurement Monitor work through any differences) 

directly to the Commission for consideration” and also requests that the confidentiality of the 

benchmark methodology be preserved.  Id. at 4-5.   

The Memorandum attached to the IPA’s Initial Comments additionally specifies that the 

IPA understands there is “no objection to the Benchmark (including its analytical methodology) 

being released to the public after the conclusion of this proceeding and any related appellate 

litigation (if any) … [or] to the release during the pendency of the instant docket of the ‘bottom 

line’ costs and rate impacts from the Benchmark study, i.e. Levitan’s conclusions.”  IPA Init. 

Comments, Att. A at 3.  ComEd confirms it has no such objection.  The IPA further states it 
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“believes that the best policy would be to avoid disclosing the Benchmark prior to the 

Commission’s approval of the Benchmark.”  Id. at 6.  The IPA recommends that “after 

consultation and agreement among the Procurement Administrator, Commission Staff, IPA Staff, 

and the Procurement Monitor – Staff forward[] the Benchmark to the Commission for review 

and approval in a non-docketed proceeding.”  Id.  ComEd also does not object to these proposals. 

However, the IPA also states that if the Commission does not vote on the benchmark 

before voting on a final order in this docket, “the Final Order in the current docket (Docket No. 

13-0034) would presumably approve the Sourcing Agreement conditional on the Commission 

accepting the Benchmark and finding that the Sourcing Agreement satisfies the Benchmark ….”  

Id. at 6-7.  In the event the Commission decides the benchmark is to be determined within this 

proceeding, the IPA makes other proposals intended to protect the methodology used to develop 

the benchmark that ComEd does not oppose.  This then leaves the issue of when and how the 

Commission makes a determination as to whether the sourcing agreement exceeds the cost-based 

benchmarks.  The IPA recommends the following: 

The first determination should be whether, based on the Benchmark analysis that 
is being conducted by the Procurement Administrator for the IPA using data 
supplied by FutureGen and the Procurement Administrator’s professional 
knowledge of other projects and data sources, FutureGen 2.0’s cost estimates are 
within the range of reasonable costs. The second determination should be a 
comparison of the reasonable rate impact range relative to the clean coal cost cap 
in Section 1-75(d)(2). 

The source of the first determination is the application of “do not exceed” to 
“cost-based benchmarks.” The Benchmark is a measure of costs—because the 
Benchmark is pre-review, the most logical measure is a reasonableness range or 
threshold based on estimated costs. The “do not exceed” language indicates that 
the key number is the upper value for the range of reasonableness, although the 
lower end of the range will be instructive for each individual cost component 
when reviewing overall cost. 

The source of the second determination is a policy determination intended to 
ensure viability of the FutureGen 2.0 project. If the upper range is too far above 
the cost cap, the project may never be in a position to fully recover its costs. No 
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party benefits if the project is set up to fail; the Commission should avoid this 
possibility. 

Id. at 7-8.  ComEd does not oppose these proposals.  However, the Commission must recognize 

that final approval of the Sourcing Agreement is necessarily contingent upon receiving and 

reviewing the benchmarks.  At a minimum, the first determination (i.e., that the sourcing 

agreement does not exceed cost-based benchmarks) must be made before ComEd executes the 

sourcing agreement. 

In the interests of clarity and efficiency, ComEd continues to recommend the 

Commission approve the benchmarks and evaluate whether the sourcing agreement exceeds 

those benchmarks in the instant proceeding.  Making the determination of whether the sourcing 

agreement exceeds cost-based benchmarks in this proceeding will benefit all parties, including 

the Commission, by streamlining the procedural process for reaching a final sourcing agreement.  

This process is also consistent with the Commission’s traditional process of considering whether 

applicable benchmarks are satisfied in determining whether to approve specific bids or 

proposals.  Moreover, making these determinations in this Docket is consistent with the 

Commission’s final Amendatory Order in Docket No. 12-0544 and its Order initiating this 

proceeding, which defines the scope of this proceeding to include “the remaining contested 

issues regarding the proposed sourcing agreement.” Initiating Order at 1; Docket No. 12-0544, 

Amendatory Order at 234 (emphasis added).  If the Commission determines in this proceeding 

that the sourcing agreement does not exceed the benchmarks, then ComEd would not oppose a 

finding directing ComEd to sign a final and approved sourcing agreement within 60 days of the 

date the final Order is served. 

 However, if the Commission does not determine in this proceeding whether the sourcing 

agreement exceeds the benchmarks, then no final sourcing agreement exists, and ComEd cannot 
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be required to sign the sourcing agreement until those findings are made.  If the Commission 

decides to proceed in that manner, ComEd requests that in order to facilitate the process for 

obtaining a final sourcing agreement, the Commission approve a concrete timeline and process 

for the appropriate parties (Staff, the IPA, the Procurement Administrator, and the Procurement 

Monitor) to develop the benchmarks and for the Commission to determine whether the 

agreement exceeds such benchmarks.  If the Commission determines it should decide whether 

the sourcing agreements exceeds the benchmarks outside of this proceeding, then ComEd would 

not oppose being directed to sign an approved sourcing agreement if and within 60 days of the 

date that minutes reflecting a Commission determination that the sourcing agreement does not 

exceed applicable Commission-approved benchmarks are approved by the Commission and 

become publicly available on e-Docket. 

III. CONCLUSION 

For these reasons, ComEd respectfully requests that the Commission adopt its 

recommendations upon making the required findings, including those discussed herein. 

  



 

 7 

Dated: April 10, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       
 One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President, Regulatory and 
Energy Policy and General Counsel 
Commonwealth Edison Company 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois 60603 
(312) 394-7205 
thomas.oneill@comed.com 
 
Thomas J. Russell 
10 S. Dearborn Street 
Suite 4900 
Chicago, Illinois  60603 
thomas.russell@exeloncorp.com 
(312) 394-5400 

E. Glenn Rippie 
Carmen L. Fosco 
Caitlin M. Shields 
Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street 
Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 
caitlin.shields@r3law.com 

Counsel for Commonwealth Edison Company 




