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STATE OF ILLINOIS 

 
The Illinois Commerce Commission ) 
On Its Own Motion  ) 
       ) ICC Docket No. 13-0034 
Phase 2 of the Initial Approvals for  )  
FutureGen Industrial Alliance, Inc. ) 
 

VERIFIED RESPONSE COMMENTS 
ON BEHALF OF 

THE COALITION OF ENERGY SUPPLIERS 
 

The Coalition of Energy Suppliers ("CES"), by its counsel Quarles & Brady LLP, 

respectfully submits the following Comments in response to the parties' March 20, 2013 Initial 

Comments relating to the March 8, 2013 Submission by FutureGen Industrial Alliance, Inc. 

("FutureGen") of the Revised Sourcing Agreement ("FutureGen Revised Draft Sourcing 

Agreement").1 

Counterparties to the FutureGen Sourcing Agreement 

In its December 19, 2012 Final Order in ICC Docket No. 12-0544, the Illinois Commerce 

Commission ("Commission") adopted the "alternative proposal" proposed by Commission Staff 

("Staff") regarding the designation of counterparties to the FutureGen Sourcing Agreement.  In 

particular, the Commission stated: 

Accordingly, the Commission adopts Staff's alternative proposal by which 
FutureGen will contract only with ComEd and Ameren. 
 

(ICC Docket No. 12-0544, Dec. 19, 2012 Final Order at 237.) 

As noted in CES's Initial Comments, with respect to the issue of counterparties, the 

FutureGen Revised Draft Sourcing Agreement appears to conform to the Commission's direction 

                                                            
1 The March 8, 2013 filings contained a variety of titles.  For consistency, all of the March 8, 
2013 filings are referred to herein by the filing party's name followed by "Initial Comments." 



2 
 

that only ComEd and Ameren are to be counterparties to the FutureGen Sourcing Agreement.  

It appears that all references to Retail Electric Suppliers and/or Alternative Retail Electric 

Suppliers have been appropriately removed from the document, and it is CES's understanding of 

FutureGen's position that FutureGen does not intend any party other than FutureGen, ComEd, 

and Ameren to be bound by terms and conditions of the FutureGen Revised Draft Sourcing 

Agreement. 

This is confirmed by the chart included in the "Other Issues Resolved" section of 

FutureGen's Initial Comments.  (See FutureGen Initial Comments at 7-8.)  The first item on that 

chart indicates that FutureGen has "Accepted proposed changes to eliminate obligations of 

ARES" under the Sourcing Agreement.  (Id. at 7).  The seventh item on that chart reiterates this 

point, indicating that FutureGen has "Eliminated obligations of ARES throughout the Sourcing 

Agreement."  (Id. at 8.)2   

No other party appears to advance any position that is contrary to or in conflict with 

FutureGen's multiple statements confirming that only ComEd and Ameren are to be 

counterparties to the FutureGen Sourcing Agreement.  Accordingly, CES does not have any 

suggested modifications to the FutureGen Revised Draft Sourcing Agreement relating to the 

counterparty issue at this time. 

                                                            
2 Neither FutureGen nor the other party filing Initial Comments made any distinction between an 
"ARES" (i.e., an Alternative Retail Electric Supplier) (see, e.g., 220 ILCS 5/15-115) and a 
"RES" (i.e., a Retail Electric Supplier) (see, e.g., 220 ILCS 5/16-116), and all parties seem to 
have taken the position throughout this proceeding that an ARES and a RES are interchangeable 
for purposes of the issues under consideration.   
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Annual Audits and Annual Reconciliation Proceedings 

 The Commission Staff advocates that the FutureGen project should be subject to annual 

audits and annual reconciliation proceedings.  (See Staff Initial Comments at 6-8.)  CES agrees 

with Staff's suggestion for annual Commission oversight and review proceedings.   

FutureGen's Petition to Intervene in the instant proceeding emphasizes the demonstrative 

nature of the FutureGen project: 

The FutureGen Alliance is a not-for-profit, membership organization formed to 
benefit the public interest, the interests of science through research, development 
and demonstration of near-zero emission clean coal technology.  The FutureGen 
Alliance was created to partner with the U.S. Department of Energy on the 
FutureGen 2.0 project. 
 

(FutureGen January 16, 2013 Petition for Leave to Intervene at 1.)  

FutureGen's website also prominently touts the demonstrative nature of the FutureGen 

project: 

As it will be a first-of-its-kind facility, the FutureGen 2.0 CO2 storage site is 
expected to be the focus of global attention. Researchers and visitors from around 
the world will visit to learn about its operation so that they can replicate those 
lessons learned elsewhere. 

 
(http://www.futuregenalliance.org/futuregen-2-0-project/, reviewed on April 9, 2013.) 
 

The Illinois Power Agency ("IPA") similarly recognizes that FutureGen is a "one-

of-a-kind/first-of-a-kind demonstration project."  (Attachment A to IPA Initial 

Comments, IPA March 4, 2013 Memorandum (hereafter "IPA Confidentiality Memo") at 

7 n.5.) 

As a demonstration project that will be funded by Illinois consumers as well as 

public dollars, it is particularly appropriate that the Commission maintain appropriate 

continuing oversight.  Indeed, it would be counterintuitive to suggest that this multi-

billion demonstration for the world would not be closely monitored by the Commission, 
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its Staff, and interested parties in Commission proceedings.  Accordingly, CES supports 

Staff's suggestion for annual audits and annual reconciliation proceedings for the 

FutureGen project.  

Confidential Treatment of the IPA Benchmark Study  

 The IPA takes the position that the "Benchmark Methodology" that is contained in an 

IPA-procured Benchmark Study should be maintained as confidential.  (See IPA Initial 

Comments at 4-5.)  In support of its position, the IPA attaches the IPA Confidentiality Memo, 

which echoes that position and advocates that the Benchmark Methodology should be "block[ed] 

… from discovery" in the instant proceeding.  (IPA March 4 Memo at 7.)   

 CES is not currently seeking access to the Benchmark Study or the Benchmark 

Methodology.  However, the Commission should take note that the IPA's position on this 

confidentiality matter is unusual, and at odds with the Commission's practice of transparency, 

open access, and "the integrity of the fact-finding process."  (83 Ill. Admin. Code 200.25(a).) 

The IPA and the Commission are state agencies, and the Benchmark Study setting forth 

the FutureGen-related Benchmark Methodology apparently contains relevant and material cost-

related information and analysis relevant to the FutureGen project -- a project that is not only the 

recipient of public funds but will also be funded on an ongoing basis by charges imposed upon 

Illinois consumers.  Accordingly, as a matter of initial consideration and as a default position, the 

Benchmark Study should be considered by the Commission to be a publicly available document. 

 The IPA Confidentiality Memo repeatedly invokes the specter of "litigation" associated 

with the Benchmark Study as a reason for the Benchmark Study's suppression in the instant 

proceeding.  (See IPA March 4 Memo at 2, 3, 4, 5, 6.)  That is a classic example of a party using 

a false "straw man" in an attempt to justify an otherwise unjustified action.  The IPA fails to 
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invoke any authority that would suggest that the mere theoretical prospect of some unspecified 

legal challenge somehow trumps open access to public records.  Certainly, CES is unaware of 

the Commission ever endorsing such a policy, and the IPA cites no such precedent. 

Of course, there are many reasons other than "litigation" that interested parties might 

want to review the information in the Benchmark Study.  Not the least of these is, as noted 

above, that the FutureGen Project is -- by the admission of both the IPA and FutureGen -- a 

demonstration project in which there is (or ought to be) substantial public interest.  (See 

FutureGen January 16, 2013 Petition for Leave to Intervene at 1; 

http://www.futuregenalliance.org/futuregen-2-0-project/, reviewed on April 9, 2013; IPA 

Confidentiality Memo at 7 n.5.)   

 The IPA Confidentiality Memo adds insult to injury when it suggests that "Some parties 

are reluctant to concede an inability to litigate the Benchmark methodology absent those parties' 

review of the analysis prepared by the Procurement Administrator."  (IPA Confidentiality Memo 

at 2.)  That statement is troubling and somewhat insulting.  First, that statement appears to reveal 

communications that were made in the context of a workshop process that the IPA itself 

characterized as confidential settlement negotiations.  Moreover, that statement suggests that a 

party is somehow in the wrong by failing to agree to a state agency dictate that the party broadly 

waive the right to analyze and potentially litigate issues relating to a document prior to the 

agency allowing that party to understand the contents of that document.  Again, the IPA fails to 

provide any legal authority or precedent to justify its position, and it is unfair to suggest that a 

party that seeks to review a document that might result in some litigation is per se precluded 

from seeing that document.  That notion contradicts fundamental principles of open access to 

public records and discovery practice in Commission proceedings.  (See 83 Ill. Admin. Code 
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200.340 ("It is the policy of the Commission to obtain full disclosure of all relevant and material 

facts to a proceeding.").) 

 To the extent that it does cite legal authority, the IPA Confidentiality Memo's position is 

unconvincing, and actually counsels in favor of public access to the Benchmark Study.  The IPA 

Confidentiality Memo cites the statutory provision that specifically applies to the FutureGen 

Benchmark -- 20 ILCS 3855/1-75(d)(5), which states: 

The Agency and the Commission may approve any such utility sourcing 
agreements that do not exceed cost-based benchmarks developed by the 
procurement administrator, in consultation with the Commission staff, Agency 
staff and the procurement monitor, subject to Commission review and approval. 

 
(20 ILCS 3855/1-75(d)(5), quoted in the IPA Confidentiality Memo at 2.)  This provision is 

notably silent regarding confidentiality. 

The IPA Confidentiality Memo then quotes what the IPA calls a "parallel" statutory 

provision, which provision the IPA explicitly acknowledges does not apply to the Benchmark 

Study in question here.  (See IPA Confidentiality Memo at 5, quoting 220 ILCS 5/16-

111.5(e)(3).)  That statutory provision -- 220 ILCS 5/16-111.5(e)(3) -- specifically applies to 

benchmarks used in the IPA's power procurement process, and the provision specifically states 

that those "benchmarks shall be confidential."  (220 ILCS 5/16-111.5(e)(3) (emphasis added).)   

A straightforward comparison between the statutory provision applicable to the 

FutureGen-related benchmarks and the statutory provision related to the non-FutureGen-related 

benchmarks demonstrates that the General Assembly deemed that one sort of benchmark (the 

sort that relates to IPA energy procurement auctions) should be confidential, while another sort 

of benchmark (the sort that relates to a publicly-funded demonstration project like FutureGen) 

should not be confidential.  Any suggestion otherwise in the IPA Confidentiality Memo is an 

unconvincing and tortured application of two plainly dissimilar statutory provisions. 
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 Accordingly, CES respectfully requests that the Commission critically evaluate the IPA's 

position on the confidentiality of the FutureGen-related Benchmark Methodology. 

Reservation of Rights 

 As the Commission is aware, CES respectfully disagrees generally with the 

Commission's approval of the FutureGen project as presented in the IPA's 2013 Annual 

Procurement Plan, and further respectfully disagrees with any language in the Commission's 

Final Order suggesting that the Commission possesses the legal authority to require RES's to 

enter into a Sourcing Agreement with FutureGen.  Based upon the submission of the FutureGen 

Revised Draft Sourcing Agreement in its current form in the instant proceeding, and consistent 

with the Initial Comments of FutureGen and the other parties, those issues do not require further 

discussion in the instant Response Comments.  However, CES reserves the right to address those 

issues (and to seek discovery and present evidence and information) if those issues are discussed 

or implicated by other parties' additional written Comments, proposed revised Sourcing 

Agreement drafts, or other documents, evidence, or information submitted in the instant 

proceeding or in any other related proceeding. 

 CES also reserves the right to raise issues, seek discovery, and present evidence and 

information relating to any Commission decision (in this proceeding or any other) concerning 

further approval of any aspect of the FutureGen project beyond the specific language of the 

FutureGen Revised Draft Sourcing Agreement. 
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 Finally, CES respectfully requests that the Commission critically analyze the IPA's 

request that the FutureGen-related Benchmark Methodology be deemed confidential. 

      Respectfully submitted, 

      THE COALTION OF ENERGY SUPPLIERS 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
       
 
Christopher J. Townsend 
Christopher N. Skey 
Adam T. Margolin 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
adam.margolin@quarles.com 
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STATE OF ILLINOIS ) 

   )  SS 
COUNTY OF COOK ) 
 
 

VERIFICATION 
 

Christopher N. Skey, being first duly sworn, on oath deposes and says that he is one of 
the attorneys for the Coalition of Energy Suppliers, that he has read the above and foregoing 
Verified Response Comments, knows of the contents thereof, and that the same is true to the best 
of his knowledge, information, and belief. 

 

            
       ____________________________________ 
 Christopher N. Skey 
Subscribed and sworn to me 
this ___ of April 2013. 
 
 
___________________________________ 
 
 

 


