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VERIFIED RESPONSE OF DOMINION RETAIL, INC. TO ALJ RULING 
 

Dominion Retail, Inc., through its attorneys Rowland & Moore LLP, provides the 

following response to the questions posed by the Administrative Law Judge in her ruling dated 

March 27, 2013.  Dominion will not respond to each of the questions, but rather, will focus its 

attention on bullet points #3 and #4. 

 

#3:  If some form of Staff’s Draft Rule regarding notices to customers is adopted and an 
Aggregation Supplier is required to send the notices, would the Aggregation Supplier 
receive the entire list of customers within the Aggregated Area from the Governmental 
Aggregator?  How much information would the Aggregation Supplier receive and at what 
point in time? 

Dominion notes that this question addresses the provision of data from the Governmental 

Aggregator to the Aggregation Supplier.  This transaction is distinct from the provision of data 

from the public utility to the Governmental Aggregator.  As shown in the response to bullet point 

#4, the IPA Act only authorizes public utilities to provide a Governmental Aggregator with data 

on its “retail customers.”  The IPA Act is clear that a utility’s “retail customers” are those 

receiving commodity service from the utility.  Retail customer does not refer to the customers of 

an Alternate Retail Electric Supplier (“ARES”) because they only receive delivery services from 

the public utility.  Thus, the utility should not provide the Governmental Aggregator with any 

information regarding ARES customers.  If the Commission agrees with Dominion’s position in 
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bullet point #4, then obviously the Governmental Aggregator will not provide any data of ARES 

customers to the Aggregation Supplier because it will not possess that data.   If the Commission 

disagrees with Dominion’s position in bullet point #4, then the next issue is whether the 

Governmental Aggregator should be permitted to pass on to the Aggregation Supplier  

information it has received from the public utility regarding ARES customers.  The answer is no. 

In workshops and pleadings, some representatives of the Governmental Aggregators have 

argued that they need to receive data on all customers within their jurisdiction, even ARES 

customers, so they can respond to requests they may received from ARES customers regarding 

their eligibility for municipal aggregation service.  Dominion does not believe that rationale 

overcomes the statutory construction and constitutional issues it discussed in its response to 

bullet point #4.  In any event, that rationale does not apply to the Aggregation Supplier.  In fact, 

there is no conceivable reason why the Aggregation Supplier should have data regarding ARES 

customers and certainly no reason for the Aggregation Supplier to then send those customers 

information about the aggregation program.  Contacting customers that have already chosen 

another supplier would at best be confusing to those customers and at worst, lead to improper 

slamming.  Therefore, Dominion believes that the Governmental Aggregator should have the 

responsibility of ensuring that any data regarding customers who are already under contract with 

an ARES would be deleted from the list provided to the Aggregation Supplier.  It should be 

remembered that the ARES customers are already enjoying the benefits of competition because 

they have already made an affirmative choice to switch suppliers prior to the municipal 

aggregation.  That choice must be respected and those customers should not be confused with 

offers from the Municipal Aggregator that conflict with their preexisting choice. 
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#4 What authority is there for implicitly requiring the transfer of customer-specific information 
to an Aggregation Supplier before a customer has either opted-in or not opted-out of an 
Aggregation Program? 

There is no legal support for providing customer specific information of ARES customers 

to the Municipal Aggregator.  Therefore, no ARES customer data may be provided by the 

Municipal Aggregator to the Aggregation Supplier.  

Section 1-92 of the IPA Act only authorizes a public utility to provide data to the 

Governmental Aggregator concerning the utility’s “retail customers.”  The IPA Act consistently 

uses the term “retail customer” to refer to customers purchasing utility commodity service.  

Customers of an ARES do not receive commodity service from the public utility; they only 

receive delivery services.  Thus, they are not “retail customers” under the IPA Act. 

The goal of statutory construction is to ascertain and give effect to the legislature’s intent. 

In re Donald A.G., 221 Ill. 2d 234, 246 (2006). The best evidence of such intent is the statutory 

language itself, which is to be given its plain meaning. Johnston v. Weil, 241 Ill. 2d 169, 175 

(2011) and Illinois Graphics Co. v. Nickum, 159 Ill. 2d 469, 479 (1994). When the statutory 

language is clear and unambiguous, it must be applied as written without resort to extrinsic aids 

of statutory interpretation. MidAmerica Bank, FSB v. Charter One Bank, FSB, 232 Ill. 2d 560, 

565 (2009).   

The term “retail customer” appears in eleven places in Section 1-92 of the IPA Act.  The 

first ten times it appears, that term is used in the context of the “opt-in / opt-out” provisions of 

the Act.  The definition of that term in these ten places is clear and unambiguous – it refers to 

public utility commodity customers because they are the only customers able to opt-in or opt-out 

of municipal aggregation service.  Because the IPA Act does not authorize the abrogation of 
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those contracts, ARES customers cannot opt-in or opt-out of an aggregation program; they are 

already receiving service under contract from an ARES.   

In addition to the eleven references to “retail customers” in Section 1-92, there are 

numerous references to that term in Sections 1-75 and 1-80 of the IPA Act.  In every instance, 

the term “retail customers” is used in the context of public utility procurement of electricity for 

their commodity customers.  In fact, in the once instance where the IPA Act explicitly defines 

“retail customers,” it does so in a manner that explicitly means public utility commodity 

customers.  Section 1-75 provides the following definition:  

"eligible retail customers” has the same definition as found in Section 16-111.5(a) 
of the Public Utilities Act [220 ILCS 5/16-111.5]. 
 
20 ILCS 3855/1-75(a) 
 
The definition found in Section 16-115.5 of the Public Utilities Act refers to utility 

commodity service customers.  It is absurd to believe that the General Assembly intended “retail 

customers” to mean commodity customers throughout the IPA Act, including the first ten times 

it is used in Section 1-92, but then change the definition of that term for its eleventh use in 

Section 1-92, without indicating an intention to do so. 

The recent amendment to Section 1-92 reinforces the notion that the General Assembly 

did not intend “retail customers” to include customers receiving ARES service.  Public Act 097-

0338 added account numbers to the list of information that must be provided to the 

Governmental Aggregators.   The only possible use of those numbers is to effectuate an 

enrollment, which cannot be done if a customer is already receiving service from an ARES 

because to do so would require breaking the contract with their RES.  The General Assembly 

would not have required electric utilities to provide information that it knew could not be used by 
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the Governmental Aggregators.  A court may not interpret a statute in such a manner as to render 

any part of it meaningless. Commonwealth Edison Co. v. Illinois Commerce Commission, Id. 398 

Ill. App. 3d 510, 523 (2009, 2nd Dist).  Interpreting “retail customer” as only including utility 

commodity customers eliminates that problem because the utility would not be required to 

provide the Governmental Aggregator the customer information of ARES customers.  

Requiring public utilities to provide data on ARES customers would also be an 

unconstitutional impairment of contracts between an ARES and its customers. See U.S. Const., 

art. I, § 10; Ill. Const. 1970, art. I, § 16.  Courts use a three part test to determine if state action 

results in an unconstitutional impairment of contract: (1) whether governmental action has 

impaired that obligation; (2) whether the impairment of the contract is substantial; and (3) 

whether the government action serves an important public purpose. Commonwealth Edison Co. 

v. Illinois Commerce Commission, 398 Ill. App. 3d 510 529 (2nd Dist. 2009).  These three tests 

would be met if the Commission requires public utilities to provide customer information to 

Governmental Aggregators.  ARES have a proprietary interest in their customer’s identity.  They 

have invested substantial sums in acquiring customers and have contracts with those customers.  

Providing that information to Governmental Aggregators allows the interference with that 

relationship.  That impairment would be substantial because the customer may be persuaded to 

switch their service to an Aggregation Supplier that obtains that list from a Governmental 

Aggregator, thus completely breaking that contractual relationship.   

Finally, providing information about ARES customers to the Governmental Aggregators 

does not serve an important public purpose.  The customer information provided by utilities to 

the Governmental Aggregators is to be used to allow customers to opt-in or opt-out of Rate GAP 
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service.  There is no purpose served by notifying existing ARES customers of that right.  In fact, 

such notification would generate confusion among those customers, thus imposing costs on the 

ARES serving them because the ARES will need to respond to such inquiries.  Moreover, it 

could result in slamming – either inadvertent or intentional – by the Aggregation Supplier that 

obtain this information from the Governmental Aggregator.   

Dated:  April 10, 2013    

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
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Thomas H. Rowland 
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Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of the above pleading has been served upon the parties 
reported by the Clerk of the Commission as being on the service list of this docket, on the 10th 
day of April, 2013 by electronic mail. 
 
 
     /s/ Stephen J. Moore___ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
  
 


