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ORDER 

 
By the Commission: 
 
I. PROCEDURAL HISTORY AND BACKGROUND 
 

On July 3, 2012, Consolidated Communications Enterprise Services, Inc. d/b/a 
Consolidated Communications Public Services ("Consolidated" or "Petitioner") filed a 
Verified Petition for Declaratory Ruling with the Illinois Commerce Commission 
(“Commission”).  Consolidated seeks a ruling as to the applicability of Section 13-901 of 
the Illinois Public Utilities Act (“Act”), 220 ILCS 5/1-101 et seq., and the Commission's 
regulations at 83 Ill. Adm. Code 770, Operator Services Providers ("Part 770"), to the 
services provided by Consolidated in connection with its provision of telephone calling 
services for inmates of correctional facilities in Illinois ("inmate calling services").  The 
questions presented are whether inmate calling services include “operator services” (as 
defined in Section 13-901(a)(3) of the Act and Section 770.10 of Part 770), and whether 
Consolidated is an “operator services provider” under Section 13-901(a)(1) of the Act 
and Section 770.10 of Part 770 and is therefore subject to the requirements of Section 
13-901 and Sections 770.20(a) and 770.40 in the provision of such services.  
 

On July 18, 2012, Consolidated filed a motion to amend the caption of the 
verified petition to include all of its assumed names.  The motion was granted.  On 
August 30, 2012, Securus Technologies, Inc. ("Securus") filed a Verified Petition to 
Intervene.  The petition for leave to intervene was granted.  The Staff of the 
Commission (“Staff”) participated in the proceeding. 

 
Pursuant to due notice, a prehearing conference was held in the matter on July 

31, 2012.  A schedule was set, providing an opportunity for Securus to respond to the 
Petition, Staff to respond to the Petition and Securus, and Consolidated to reply to all.  
On August 30, 2012, Securus filed an unverified Response to Petition for Declaratory 
Ruling attached to its Verified Petition to Intervene.  Staff filed a verified Response on 
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August 31, 2012.  Consolidated filed a Verified Reply Memorandum on September 7, 
2012. 

 
A Proposed Order ("PO") was issued by the Administrative Law Judge ("ALJ") on 

October 23, 2012.  On October 26, 2012, Securus filed a Motion to Set Discovery 
Schedule.  Staff and Consolidated filed responses, objecting to the motion on 
November 1 and November 2, 2012, respectively.  Securus filed a reply in support of 
the motion on November 7, 2012.  On November 13, 2012, the ALJ issued a ruling 
denying the Motion to Set Discovery Schedule.  Securus filed a Petition for Interlocutory 
Review of the ruling on November 26, 2012.  On December 3, 2012, Consolidated and 
Staff filed responses to the Petition for Interlocutory Review.  On December 19, 2012, 
the Commission denied the Petition for Interlocutory Review.  

 
Briefs on Exception ("BOEs") were filed by Consolidated and Securus on 

November 16, 2012.  On November 20, 2012, Staff filed a Motion to Strike Portions of 
Securus' BOE.  Consolidated filed a response supporting the Motion to Strike on 
November 30, 2012.  Securus filed a response to Staff and Consolidated on December 
6, 2012.  Staff filed a reply on December 12, 2012.  On December 18, 2012, the ALJ 
issued a ruling granting the Motion to Strike.  Securus filed a Revised BOE on 
December 20, 2012.  Reply Briefs on Exception ("RBOEs") were filed by Consolidated 
and Staff on December 21, 2012.  On January 8, 2013, Securus filed a Petition for 
Interlocutory Review of the ruling granting the Motion to Strike.  Responses to the 
Petition for Interlocutory Review were filed by Consolidated on January 14 and by Staff 
on January 16, 2013.  On January 29, 2013, the Commission denied the Petition for 
Interlocutory Review.  On January 31, 2013, Securus filed a Verified Motion for Ruling 
on Its Request for Hearing.  Consolidated filed a response on February 1, 2013 and 
Securus filed a reply on February 8, 2013.  On March 18, 2013, Securus filed a Verified 
Motion for Leave to File Reply to Administrative Law Judge's Incorrect Explanation for 
Ruling.  On March 28, 2013, Consolidated filed a Response to the Motion.  On April 2, 
2013, Securus filed a Reply. 

 
Members of the public addressed the Commission regarding the issues raised in 

this petition on February 14, March 6, and March 27, 2013. 
 
II. DESCRIPTION OF PETITIONER AND THE PETITION 
 

Consolidated is a Delaware corporation engaged in the provision of 
telecommunications services and in other telecommunications-related businesses in 
Illinois.  Consolidated’s headquarters are located in Mattoon, Illinois.  Consolidated 
holds certificates of service authority, issued by the Commission in Docket No. 08-0476, 
for the provision of facilities based interexchange telecommunications services; resold 
local and interexchange telecommunications services, including pay telephone services 
at locations accessible to the public; and facilities-based local exchange 
telecommunications services; and to operate as a prepaid calling service provider, all 
within the State of Illinois.   
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Consolidated requests a declaratory ruling as to the applicability of Section 
13-901 of the Act and provisions of Part 770 to its provision of telephone calling 
services accessible by inmates of corrections facilities, operated by the Illinois 
Department of Corrections (“IDOC”), to communicate with members of the general 
public, including family members, friends, and legal counsel, located outside of the 
corrections facility.  
 
III. RELEVANT LAW AND REGULATIONS 
 

The Commission's authority to issue a declaratory ruling is provided for in the 
Illinois Administrative Procedure Act ("IAPA") (5 ILCS 100/1 et seq.) Section 5-150, and 
Section 200.220 of the Commission's Rules of Practice (83 Ill. Adm. Code 200) ("Part 
200").  Section 5-150 of the IAPA states in relevant part: 

 
(a) Requests for rulings.  Each agency may in its discretion provide by rule 
for the filing and prompt disposition of petitions or requests for declaratory 
rulings as to the applicability to the person presenting the petition or 
request of any statutory provision enforced by the agency or of any rule of 
the agency . . . . 
 
Pursuant to IAPA Section 5-150, the Commission rules include Section 200.220 

of Part 200, entitled Declaratory Rulings, which provides in pertinent part:  
 
a) When requested by the affected person, the Commission may in its 

sole discretion issue a declaratory ruling with respect to:  
 

1) the applicability of any statutory provision enforced by the 
Commission or of any Commission rule to the person(s) 
requesting a declaratory ruling;  

 
Consolidated seeks a declaratory ruling as to the applicability of Section 13-901 

of the Act and provisions of Part 770.  Section 13-901 provides in relevant part: 
 
(a) For the purposes of this Section: 
 
(1)  “Operator service provider” means every telecommunications 
carrier that provides operator services or any other person or entity that 
the Commission determines is providing operator services. 
 
* * * * * 
 
(3) “Operator services” means any telecommunications service that 
includes, as a component, any automatic or live assistance to a consumer 
to arrange for billing or completion, or both, of a telephone call between 
points within this State that are specified by the user through a method 
other than: 
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(A)  automatic completion with billing to the telephone from which 

the call originated;  
(B)  completion through an access code or a proprietary account 

number used by the consumer, with billing to an account 
previously established with the carrier by the consumer; or  

(C)  completion in association with directory assistance services. 
 

Section 13-901 requires that the Commission adopt and enforce requirements for 
operator services: 

 
(b) The Commission shall, by rule or order, adopt and enforce 

operating requirements for the provision of operator-assisted 
services. The rules shall apply to operator service providers and to 
aggregators . . . . 

 
In addition, Subsection 13-901(b) provides that the requirements to be adopted should 
include but are not limited to: 
 

(1)  oral and written notification of the identity of the operator service 
provider and the availability of information regarding operator 
service provider rates, collection methods, and complaint resolution 
methods;  

 
(2) restrictions on billing and charges for operator services;  
  
* * * * *  
 
(6) the enforcement of these rules through tariffs for operator services 

and by a requirement that operator service providers withhold 
payment of compensation to aggregators that have been found to 
be noncomplying by the Commission.  

 
Finally, Subsection 13-901(d) authorizes the Commission to impose fines or order 
telecommunications carriers to terminate service to any aggregator found to have 
violated any rule.   
 
 Commission Rules promulgated pursuant to Section 13-901 are found in Part 
770.  The rules include  Section 770.20, Standards of Service:  
 

a) Each provider of operator services shall:  
1) identify itself, audibly and distinctly, to the consumer at the beginning of 

each telephone call and before the consumer incurs any charge for 
the call;  

2) permit the consumer to terminate the telephone call at no charge before 
the call is connected; and  
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3) disclose immediately to the consumer, upon request and at no charge 
to the consumer:  
A) a quotation of its rates or charges for the call;  
B) the methods by which such rates or charges will be collected; 

and  
C) the methods by which complaints concerning such rates, 

charges, or collection practices will be resolved.  
 
 Section 770.40, Restrictions on Billing and Charges, provides for restrictions on 
billing, restrictions on charges, maximum rates and charges,  and a formula for an 
annual escalation: 
 

a) Restrictions on billing  
1) Consumers shall be billed within one year after the date the service was 

provided.  
2) The operator service provider (or its billing agent) shall be identified on 

the consumer's bill. Where technically feasible, the operator service 
provider shall be listed in lieu of, or in addition to, the billing agent.  

3) Incorrect billing  
A) Refunds for Completed Calls. In the event that a consumer is 

billed incorrectly for a completed call by the operator service 
provider due to an error either in charging more than the 
published rate, in measuring the quantity or volume of the 
service provided, or in charging for the incorrect class of 
service, the operator service provider shall refund the 
overcharge upon discovery or upon request.  

B) Refunds for uncompleted calls. No operator service provider 
shall knowingly charge for uncompleted calls. All operator 
service providers shall make refunds for any paid 
uncompleted calls upon request.  

C) Rate of interest. If the consumer has paid the bill in subsection 
(a)(3)(A) or (a)(3)(B) above, and the billing is later found to 
be incorrect, then the refund will be made with interest from 
the date of overpayment by the consumer. The rate of 
interest shall be the rate as established by the Commission 
to be paid on deposits in 83 Ill. Adm. Code 735.120(h)(1). 
The refund shall be accomplished by a credit on a 
subsequent bill for telephone service, or by check if so 
requested by the consumer.  

b) Restriction on charges. A provider of operator services shall:  
1) not bill for unanswered telephone calls in areas where equal access is 

available;  
2) not knowingly bill for unanswered telephone calls where equal access is 

not available;  
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3) not bill for a call in a manner that does not reflect the location of the 
origination of the call, except as provided in subsection (b)(4) of this 
Section;  

4) not engage in call splashing, as defined in Section 770.10, unless the 
consumer requests to be transferred to another provider of operator 
services, the consumer is informed prior to incurring any charges 
that the rates for the call may not reflect the rates from the actual 
originating location of the call, and the consumer then consents to 
be transferred.  

c) Each provider of intrastate operator services shall comply with the following 
requirements:  
1) The maximum rates and charges to be charged by an operator service 

provider for usage charges shall not exceed the following rates:  
Rate Mileage Initial 1 Minute Each Additional 

Minute 
1-10 $.2125 $.1875 

11-22 $.2250 $.2125 
23-55 $.2375 $.2250 

56-124 $.2625 $.2500 
125-292 $.2875 $.2750 

293+ $.3000 $.2875 
2) The maximum rates and charges for operator surcharges shall not 

exceed the following rates:  
A) Operator Station (consumer dialed 0+) collect, billed to third 

number, coin call, or billed to a calling card: $2.50;  
B) Operator Station (operator dialed 0-) collect, billed to third 

number, coin call, or billed to a calling card: $3.75;  
C) Person-to-Person (consumer dialed 0+ and operator dialed 0-) 

billed to a calling card: $4.50;  
D) Person-to-person (consumer dialed 0+) collect, billed to third 

number, or coin call: $4.50; and  
E) Person-to-person (operator dialed 0-) collect, billed to third 

number, or coin call: $5.75.  
d) All charges shall be included in the amounts authorized by subsection (c) 

above.  
e) The amounts authorized in subsection (c) shall be escalated annually by the 

percentage change in the GDP Implicit Price Deflator with the first 
adjustment to be effective January 1, 1995. In December of each year the 
Commission shall announce the rate of inflation and the new maximum 
price levels for the next year.  
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IV. CONTESTED ISSUES 
 

A. Consolidated's Standing to Request a Declaratory Ruling 
 

1. Consolidated's Position 
 
 Consolidated asserts that Section 13-901 and Part 770 are, as referenced in 
Section 200.220 of Part 200, a “statutory provision enforced by the Commission” and a 
“Commission rule.”  Consolidated requests a declaratory ruling as to the applicability of 
Section 13-901 of the Act and Part 770 to inmate calling services which allow inmates to 
communicate with members of the general public outside corrections facilities.  
Consolidated says it provides inmate calling services for inmates of corrections facilities 
operated by IDOC. 
 
 Consolidated states it is requesting a declaratory ruling based upon an actual 
controversy.  Consolidated's Petition states that it recently submitted a bid to the Illinois 
Department of Central Management Services (“IDCMS”) in response to a contract 
solicitation for an Inmate Collect Calling Contract, to continue to provide inmate calling 
services in certain IDOC facilities in Illinois.  Consolidated states its bid included the 
rates it would charge for the calls and the percent of its revenues it would pay to IDOC 
as a commission.  According to the Petition, Consolidated submitted a bid specifying 
that it would charge no more than the maximum rates established pursuant to Section 
770.40(c) and (e) of Part 770.  The Petition alleges that the IDCMS awarded the 
contract to another bidder who stated it would impose charges higher than the 
maximum rates established pursuant to Section 770.40(c) and (e), and therefore would 
be able to pay a larger commission to IDOC.  The Petition states that Consolidated 
protested the contract award on the grounds that the winning bidder’s bid was in 
violation of Section 770.40(c) and (e), but the Chief Procurement Officer of IDCMS 
("CPO") denied Consolidated’s protest.  According to Consolidated, the CPO's decision, 
a copy of which was included as Attachment 1 to the Petition, determined that the 
services are not “operator services” as defined by Section 770.10.  Consolidated states 
that the decision relies principally on the statement in the Order in Docket No. 96-0131 
that the Commission “considered operator services associated with the provision of 
non-public telephones in correctional institutions to be exempt from the operator 
services requirements of [Part] 770.” 
 
 In reply to Securus' Response, Consolidated avers that it filed a complaint in 
circuit court to enjoin IDCMS from awarding the recently bid Inmate Collect Calling 
Contract to Securus.  Consolidated states that its Amended Complaint filed in the Circuit 
Court of Sangamon County on August 28, 2012, alleges numerous flaws in Securus' bid 
proposal including that the rates Securus intends to charge exceed the capped rates 
established by the Commission pursuant to Section 770.40(c) and (e).  Consolidated 
asserts that the circuit court litigation is not relevant to the Commission's resolution of 
this Petition.  Further, Consolidated states the litigation has now been fully disclosed. 
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 Consolidated asserts that the Section 200.220 requirements, including the 
requirement to provide full disclosure of the requester's interest, are intended to provide 
the Commission with sufficient information to determine whether the requester is 
entitled to request and receive a declaratory ruling on, and has a direct interest in the 
resolution of the question presented, rather than simply present an abstract question 
that is not grounded in an actual controversy or uncertainty that is impacting the 
requester.  Consolidated asserts the underlying controversy is the award of the Inmate 
Collect Calling Contract to a bidder, Securus, who bid rates higher than those allowed 
for operator services under Part 770 as well as the determination by the CPO that the 
rates in the winning bid are not in violation of Part 770.   
 
 Further, Consolidated asserts that in the decision on Consolidated's bid protest, 
the CPO stated that a representative of the Commission's Office of General Counsel 
made clear that the opinion of any single Commission employee should not be 
construed as the opinion of the Commission.  According to Consolidated, the CPO 
decision states that a declaratory ruling is the formal mechanism that allows the 
Commission to issue opinions as to the applicability of its rules.  Consolidated states the 
CPO decision stated that the key inquiry is whether the services at issue fall within the 
regulatory jurisdiction of the Commission.   
 
 Consolidated asserts that it is an "affected person" under Section 200.220 of Part 
200.  Consolidated explains that the contract award is in litigation and not final.  
Consolidated quotes the CPO decision as saying that if the restrictions of Part 770 
apply, the award must be rescinded.  Consolidated also references the Petition which 
states that Consolidated needs to know whether, in the future, it would be acting in 
violation of a Commission regulation if it were to charge higher rates than those 
established pursuant to Section 770.40(c) and (e) to members of the public in 
connection with the provision of inmate calling services. 
 
 In Consolidated's Reply Brief on Exceptions ("Consolidated RBOE"), in response 
to the assertion in the Securus Brief on Exceptions ("Securus BOE") that Consolidated 
is no longer entitled to a declaratory ruling because its lawsuit in the Sangamon County 
Circuit Court has been dismissed, Consolidated notes that it has appealed the Circuit 
Court’s decision to the Fourth District Appellate Court, so the litigation continues.  
Consolidated asserts it has filed a complaint with the Illinois Procurement Policy Board 
concerning the award of the contract to Securus.  Consolidated states that one of the 
grounds for the complaint is that the contract is being awarded to a bidder that proposes 
to charge operator services rates in excess of the maximum rates allowed pursuant to 
Part 770.  Consolidated notes that its current IDOC inmate telephone contract runs 
through March 31, 2013.   
 
 Consolidated contests Securus' assertion that a declaratory ruling as requested 
would have no bearing on the litigation between the parties or Securus' contract with 
IDCMS.  Consolidated asserts that the cases Securus cites to support this assertion do 
not support its argument in the circumstances of this proceeding.  Consolidated 
distinguished the cases, stating that in those cases the administrative action on which 
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claimant relied occurred well after the underlying contract was entered into and being 
performed.  Consolidated contrasts the facts surrounding this controversy.  
Consolidated states it raised the issue of Securus bidding rates with IDCMS on May 31, 
2012, and with this Petition for Declaratory Ruling on July 3, 2012.  Consolidated states 
that, to the best of its knowledge, Securus did not sign a contract with IDCMS until after 
the instant petition was filed.  Consolidated concludes that Securus was on notice since 
May 31, 2012 that the legality of charging rates for operator services in excess of the 
maximum rates allowed pursuant to Part 770 was in question and that its bid and the 
contract award were potentially unlawful.  Consolidated further states that the 
Procurement Policy Board has statutory authority to void the contract. 
 
 In response to Securus' arguments regarding the inability of the declaratory ruling 
to provide guidance for the future on the applicability of Section 770.40, Consolidated 
concedes that Commission orders are not res judicata.  However, Consolidated states, 
the risk of the Commission not following its declaratory ruling would be borne by 
Consolidated.  Further, Consolidated points to the time elapsed in this proceeding, 
saying that demonstrates that waiting until the issue is again in dispute to file a 
declaratory ruling request may not lead to a timely result. 
 

2. Securus' Position 
 
 Securus asserts that the Commission should summarily dismiss the Petition for 
Declaratory Ruling. Securus' argument is based in part on its allegation that 
Consolidated brought this matter before a court.  Securus states that Section 
200.220(b)(1) requires Consolidated to include "a full disclosure of the requester's 
interest" in the Petition and that Consolidated failed to do this.  Securus explains that 
the same issue was raised by Consolidated in a lawsuit filed in the Circuit Court of 
Sangamon County, Illinois.  Securus argues that because Consolidated did not disclose 
the circuit court action, it failed to fully disclose its interest.  Securus further argues that 
the instant Petition is simply an attempt to end-run the litigation in circuit court. 
 
 Securus states that Consolidated is not an "affected person" under Section 
200.220(a).  Securus states that the bidding for the IDOC inmate telephone contract is 
finished and the State has already entered into a contract with Securus.  Securus also 
argues that the litigation in the circuit court has ended, as Consolidated's complaint was 
dismissed with prejudice.  Securus asserts that the Petition does not mention any future 
bidding or attempt to explain how Consolidated is an "affected person." 
 
 Securus asserts that Consolidated hopes to reverse the Commission's 
longstanding position on the issue.  Securus then posits that Consolidated will attempt 
to convince the circuit court to somehow retroactively apply the revised position to 
disqualify Securus.  Securus maintains that a court cannot retroactively apply a 
Commission ruling that did not exist at the time of bidding to disqualify a bidder.  
Securus describes the Petition as a misguided litigation tactic and states that filing the 
Petition does not make Consolidated an "affected person." 
 



12-0413 

10 
 

 The Securus BOE asserts that it has already entered into a contract with IDOC 
and the transition process has begun.  Securus argues that a declaratory ruling as 
requested would have no bearing on the litigation between the parties or Securus' 
contract with IDCMS.  Further, Securus disputes Consolidated's assertion that it wishes 
to know "in the future" whether the rate caps apply.  Securus claims such an assertion 
is inconsistent with the premise of the Petition.  Securus explains that the Petition 
argues that the Commission is not bound by its own orders.  Securus says the contract 
runs for three years and any order entered by the Commission in the near future would 
be of no force or effect the next time Consolidated bid on the contract. 
 

3. Staff's Position 
 
 Staff states that, as the Petition describes, Consolidated is an affected person.  
According to Staff, the issue of whether the rate caps in Part 770 apply to inmate calling 
services not only affected Consolidated's past bids but will affect its future bids.   
 

B. Whether Inmate Calling Services, as Described Herein, Include 
Operator Services 

 
1. Consolidated's Position 

 
Consolidated states it provides inmate calling services which allow inmates to 

communicate with members of the general public outside corrections facilities.  
Consolidated explains that the inmate calling services are provided through telephone 
equipment placed in restricted areas of the corrections facility, accessible to inmates.  
According to Consolidated, the inmates are allowed to use the telephone equipment 
only for pre-paid collect or post-paid collect, operator-assisted calls with members of the 
public outside of the corrections facility.  Consolidated asserts that operator assistance 
is provided via an automated operating platform.  Consolidated avers that the 
equipment used by it does not make a connection between the telephone used by the 
inmate and the telephone used by the other party until the other party has entered 
appropriate codes signifying acceptance of the call and responsibility for the charges.  
Consolidated states that to the best of its knowledge, the same is true for equipment 
used by all other providers of such services. Consolidated states that in order for the 
collect call between an inmate and a member of the public to occur, the responsibility to 
pay for the collect call, including the charges for operator assistance provided in 
connection with the call, must be accepted by a member of the general public at the 
outside telephone number.   

 
Consolidated emphasizes that regardless of whether the call is pre-paid or post-

paid, a member of the public, not the inmate, pays for the call.  Consolidated asserts 
that the charge for the call includes an operator surcharge. Consolidated explains that in 
a pre-paid collect call, a pre-paid account that the member of the public has established 
is charged for the cost of the call, whereas, in a post-paid collect call, the member of the 
public accepting responsibility for the charges is billed after the fact.   
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Consolidated states that, to the member of the public who pays for the collect 
call, the call is functionally identical to any collect call that such person might accept 
from a public payphone or other location.  Consolidated further states that the charges 
for the collect call, including the charges for operator assistance, are billed by 
Consolidated to the outside telephone number. 

 
Consolidated asserts that the inmate calling services are “operator services” as 

defined in Section 13-901(a)(1) of the Act and Section 770.10 of Part 770.  
Consolidated references the definition of “consumer,” “a person initiating any intrastate 
telephone call using operator services” in Section 770.10.  Consolidated notes that the 
definition is not contained in Section 13-901 of the Act.  Consolidated maintains that, in 
the context of the inmate calling services provided by Consolidated and other providers, 
the member of the public, who accepts the charges for the call, is the “person initiating 
[the] intrastate call using operator services.”  Consolidated reasons that this is so 
because there is no connection made between the inmate and the other party to the call 
until the other party to the call accepts the call and accepts responsibility for the 
charges, using the automated operator assistance platform.   

 
Consolidated states that the Commission has found that providers of payphone 

services are not regulated telecommunications carriers as the term is defined in Section 
13-202 of the Act.  Consolidated cites Infinity Networks, Inc. d/b/a Infinity North America 
Networks, Inc., Docket No. 05-0429 (Oct. 19, 2005) (the "Infinity Order"), for this 
proposition and for the proposition that the Commission does not grant certificates of 
service authority to those providers.  However, Consolidated distinguishes the relief it 
requests in this docket stating that Docket No. 05-0429 does not resolve the question of 
whether providers of inmate calling services are "operator service providers" for 
purposes of Section 13-901 of the Act and Part 770.  Consolidated emphasizes that by 
definition "operator service provider" includes not only telecommunications carriers, but 
also "any other person or entity that the Commission determines is providing operator 
services."  Consolidated concludes that the Commission can determine that a person or 
entity other than a telecommunications carrier is an operator service provider. 

 
Consolidated concedes that the Commission made the statement: "[s]imilarly, the 

Commission considers operator services associated with the provision of non-public 
telephones in correctional institutions to be exempt from the operator services 
requirements of [Part] 770" in Inmate Communications Corporation, Docket 96-0131 
(June 5, 1996)(the "Inmate Order").  Consolidated asserts that the statement was not 
accompanied by any analysis of the provisions of the statute or the Commission's 
regulation or the nature of the operator services provided by the service provider in 
connection with inmate payphone services.   

 
Consolidated states that it is well-established that Commission orders are not res 

judicata and the Commission is free to reach a different result in a subsequent case 
than it reached in an earlier case, even if the same set of issues is involved, citing 
Citizens Utility Board v. Commerce Commission, 166 Ill.2d 111, 125, 651 N.E.2d 1089 
(1995); Mississippi River Fuel Corp. v. Commerce Commission, 1 Ill.2d 509, 513, 116 
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N.E.2d 394 (1953); Lakehead Pipeline Co. v. Commerce Commission, 296 Ill.App.3d 
942, 956, 696 N.E.2d 345 (3d Dist. 1998). Consolidated asserts that it is appropriate for 
the Commission to reconsider the quoted statement from the Inmate Order in the 
context of this declaratory ruling request, based on a full consideration of the nature of 
the operator services provided in conjunction with inmate calling services.   

 
Consolidated argues that the Commission should determine that the persons or 

entities providing inmate calling services are providing operator services and therefore 
are operator service providers for purposes of Section 13-901 of the Act and Part 770.  
Consolidated states this determination may be made even if such persons or entities 
are not telecommunications carriers as defined in Section 13-202.  Consolidated asserts 
that although the telephones provided by it for use by inmates in corrections facilities 
are not accessible by the general public, the operator services that are provided in 
connection with the service are provided to members of the general public.  
Consolidated states that the service is provided to the inmates’ family members, friends, 
and other persons located outside the corrections facilities who are the other parties to 
the inmates’ calls.  According to Consolidated, a member of the general public must 
utilize the automated equipment to accept responsibility for the charges for the call, in 
order for the call to be connected.   

 
Consolidated states that the member of the public situated outside of, and using 

a receiver located outside of, the corrections facility, is billed for and is financially 
responsible for the charges associated with the call, including the operator services 
charges. In Consolidated's view, the members of the public who pay for the calls and 
service should receive the customer protections of the Commission’s regulation of 
Operator Services in Part 770, including the standards of service in Section 770.20(a) 
and maximum rates prescribed by Section 770.40(c) and (e).  Consolidated asserts the 
same protections should be afforded to them as are afforded to all other members of the 
public who use and are charged for operator services in connection with calls.   

 
Consolidated also states that IDOC allows only one provider of inmate calling 

services at each corrections facility.  Therefore, Consolidated asserts, neither the 
inmate nor the member of the public has the ability to “shop” among potential providers 
of the service.  Consolidated maintains that in these circumstances, similar 
considerations apply as support the imposition of maximum rates for operator services 
charges generally.  Consolidated identifies those considerations as being that the 
user(s) of the services do not have a choice of providers and have no competitive 
options.  Further, Consolidated argues that as a result of the IDCMS having awarded 
the Inmate Collect Calling Contract to a bidder who stated it would impose charges 
higher than the maximum rates established pursuant to Section 770.40(c) and (e) of 
Part 770, the general public who accept and pay for collect calls with inmates in the 
subject facilities will now be charged higher charges for operator services than the 
maximum rates. 

 
Consolidated says that the point of its Petition is to ask the Commission to revisit, 

based on a full consideration of the nature of the operator services being furnished by 
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the service provider to the public in connection with inmate calling services and the 
relevant regulatory and policy concerns, its statement in the Inmate Order that “the 
Commission considers operator services associated with the provision of non-public 
telephones in correctional institutions to be exempt from the operator service 
requirements . . . ." 

 
Consolidated states that Securus does not dispute the Commission orders are 

not res judicata.  Consolidated also references Staff's Response agreeing with 
Consolidated and urging the Commission to reach a different result than that indicated 
by the Inmate Order. 

 
Consolidated asserts that the Infinity Order cited by Securus is not on point with 

respect to the question on which Consolidated seeks a declaratory ruling.  Consolidated 
explains that in the Infinity Order, the Commission stated that an entity providing 
payphone services to inmates in a restricted area of a corrections facility would not be 
considered a “telecommunications carrier” under Section 13-202 of the Act and would 
not be granted a certificate of service authority solely for the provision of payphone 
services to inmates, because the payphones located in restricted areas of a corrections 
facility are not available to the public.  Consolidated maintains that this ruling does not 
reach the issue raised in the instant Petition.  Consolidated says its Petition requests a 
ruling that persons or entities providing inmate calling services are “providing operator 
services” and therefore are “operator service providers” under the Act, even if such 
persons and entities are not, in providing such services, “telecommunications carriers” 
as defined in the Act.  Consolidated, again, emphasizes that by definition an operator 
service provider is not limited to telecommunications carriers: that the definition also 
includes ". . . any other person or entity that the Commission determines is providing 
operator services.”  Consolidated concludes that thus, an entity providing inmate calling 
services can be an “operator service provider” subject to Sections 770.20 and 770.40(c) 
and (e), even though it is not a “telecommunications carrier.” 

 
Consolidated describes Securus' arguments as hyper-technical and meritless, 

but states it is much more noteworthy that Securus' Response does not contest any of 
the salient, substantive facts on which the Petition is based.  Consolidated points out 
that Securus does not contest or take issue with any aspect of the descriptions of the 
services in question in the Petition.  Consolidated lists as being uncontested (1) that the 
purpose of inmate calling services is to enable members of the general public to 
communicate with inmates; (2)  that the services involve providing operator assistance 
via an automated operating platform; (3) that the calls are not connected until the 
member of the public enters appropriate codes signifying that he or she is accepting 
responsibility to pay for the charges for the call, including the operator services 
surcharge; (4) that to the member of the public paying for the call, it is functionally 
identical to any collect call the person might accept from another location; (5) that the 
operator services that are provided as part of the inmate calling services are provided to 
members of the general public who are located outside the corrections facility; and (6) 
that there is only one provider of inmate calling services at each IDOC corrections 
facility and that therefore neither the inmates nor the members of the public who engage 
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in the calls have the opportunity to "shop" among potential providers of the service, i.e. 
that the service is a monopoly and the members of the public who are its customers, 
and must pay for service, are captive customers with no service options.   

 
Consolidated continues by stating that Securus does not even specifically 

dispute that, as a policy matter, the members of the public who pay for the calls 
provided via the inmate calling services should receive the customer protections of the 
Commission’s regulation on Operator Services just like other members of the public 
who use and are charged for operator services in connection with calls; or that similar 
conditions apply to the inmate calling services that support the imposition of maximum 
rates for operator services charges generally, namely, that the users of the services do 
not have a choice of providers and have no competitive options.  According to 
Consolidated, Securus’ only response to these points is that in the 1996 Inmate Order, 
the Commission previously ruled on the rate issue presented by the Petition.  
Consolidated maintains that even in making that argument, Securus focuses on the fact 
that “prisoners are not members of the public” and that inmate-only providers are not 
“telecommunications carriers” within the meaning of Section 13-202.  Consolidated 
argues Securus ignores that it is the members of the public who are on the other end of 
the call and must pay for it who should receive the protection of the rate caps on 
operator services and that, under the express text of Section 13-901 of the Act and 
Section 770.10 of Part 770, an entity can be an “operator service provider” and subject 
to the requirements of Sections 770.20 and 770.40(c) and (e), even though it is not a 
“telecommunications carrier.” 

 
Consolidated asserts that Securus does not contest any of the facts and policy 

arguments presented by it, and subsequently by Staff, as to why providers of the inmate 
calling services are operator service providers and should be subject to the 
requirements of Sections 770.20 and Sections 770.40(c) and (e) of Part 770.  
Consolidated also asserts that Securus does not present any additional facts or policy 
arguments that would support a conclusion that providers of the inmate calling services 
should not be subject to the requirements of Sections 770.20 and 770.40(c) and (e). 

 
In response to the Securus BOE argument that the "consumer," as defined in 

Section 770.10, is the inmate, Consolidated argues that Securus ignores the fact that 
the definition of operator services in Section13-901(a)(3) of the Act and Section 770.10 
refers to “a telephone call between points within this State that are specified by the 
user,” not by “the consumer.”  Consolidated states that “user” is not a defined term in 
the statute or the regulation.  Consolidated emphasizes the mechanics of the call 
process required under the IDOC contract, stating that there is no call connection until 
the member of the public enters the appropriate automated codes to agree to pay for 
the charges.  Consolidated asserts the member of the public thereby initiates the 
connection and the call.  Consolidated additionally asserts that it is the member of the 
public who is utilizing the “automatic or live assistance . . . to arrange for billing or 
completion, or both, of a telephone call,” citing Section 770.10.  Consolidated argues 
that the inmate has no control over whether the call is connected; that is solely in the 
hands of the member of the public.  Consolidated says that it would be strange to 
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consider the inmate, who is not responsible for paying any charges, to be the 
“consumer” of the operator services, instead of the member of the public who must pay 
for the operator services and the call.  Consolidated concludes that under these 
circumstances, the member of the public should be considered the person initiating the 
call (the consumer) for purposes of Section13-901(a)(3) of the Act and Section 770.10, 
and the member of the public should receive the rate cap protections of Section 770.40.  
Consolidated states that adopting Securus' argument could eviscerate the 
Commission's regulation of operator service rates. 

 
Consolidated takes issue with the Securus BOE argument that determining that 

providers of inmate calling services are operator service providers, would not only 
subject them to the Section 770.40 rate caps, but would also impose a host of new 
duties on them and require a fundamental restructuring of the services.  Consolidated 
asserts first that the argument goes beyond the scope of the declaratory ruling request 
and correspondingly the PO.  Consolidated also states that some of the requirements 
identified by Securus are applicable to aggregators and aggregator locations and 
corrections facilities are excluded (for purposes of these provisions) from the 
requirements applicable to “aggregator locations."  Consolidated goes on to state that 
the disclosures concerning rates would not need to be made “to the inmates” in any 
event, but rather to the members of the public who are the consumers who must agree 
to pay for the calls including the operator service charges.   

 
In response to the Securus BOE argument that the Commission must promulgate 

a rule, to change its policy toward inmate calling services, Consolidated asserts that the 
declaratory ruling that it seeks is an application of the existing provisions of the Act and 
the Commission's regulations to a specific set of facts and does not require the use of 
rulemaking procedures.  Consolidated states the Commission does not have a clear 
policy regarding the applicability of operator services requirements to providers of 
inmate calling services that would be revised if the PO were adopted.  Consolidated 
asserts that the cases Securus relies on for the proposition that the Commission has a 
longstanding policy involve the issue of whether an entity placing telephones accessible 
to inmates in an area of a corrections facility not accessible to the public is a 
"telecommunications carrier," not whether the services include operator services.  
Consolidated states it is well-established that where an Illinois administrative agency is 
interpreting a statutory term or a regulation as it applies to a specific set of facts, the 
agency is not required to adopt a regulation or follow rulemaking procedures, citing 
Alternate Fuels, Inc. v. Director of Illinois Environmental Protection Agency, 215 Ill.2d 
219, 247-48 (2004).  Consolidated argues that the case law cited by Securus for the 
proposition that granting the declaratory ruling would be an inappropriate expansion of 
the Commission's declaratory authority is inapplicable. 

 
Consolidated takes issue with the Securus BOE assertion that a finding that 

inmate calling services should be regulated is factually unfounded.  Consolidated points 
out that this docket does not involve the broad question of whether inmate calling 
services should be regulated.  Consolidated states the issue before the Commission is 
the more specific question of whether an entity providing the services described in the 
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Petition is providing "operator services."  Consolidated also asserts that the question 
raised by the Petition does not involve the Commission in regulation or oversight of 
equipment or services at correction facilities.   

 
2. Securus' Position 

 
Securus states that Consolidated is a disappointed bidder for the IDOC inmate 

calling services contract.  Securus claims that the Petition is nothing more than an 
attempt by a disappointed bidder to manufacture some type of after-the-fact support for 
its meritless bid protest lawsuit.  Securus asserts that the Commission has already ruled 
on and resolved the rate issue upon which Consolidated requests a ruling. 

 
In its BOE, Securus argues that the interpretation advanced by Consolidated in 

its Petition is inconsistent with the Act and the Commission's regulations promulgated 
there under.  Securus argues that the definition of operator services does not apply to 
inmate calling services because the inmate is the party who initiates the call and 
specifies the points between which the call is made.  Securus asserts that these 
services are not provided to the general public and are not subject to the Commission's 
regulations.   

 
In its BOE, Securus also argues that the Commission has repeatedly concluded 

that providers of inmate calling services are not subject to Commission regulation which 
includes the rate regulations in Section 770.40 (c) and (e).  Securus points to the 
Commission orders in Docket Nos. 84-0442 (Illinois Bell Petition for Declaratory Ruling); 
94-0093 (Tele-Matic Order, December 14, 1994); 96-0131 (Inmate Order); and 05-0429 
(Infinity Order).  According to Securus, the Commission should dismiss or deny the 
Petition because it has already issued consistent precedent providing that payphones 
for prisoners that are not accessible to the public are "private use" phones that are not 
subject to certification or other Commission requirements.   

 
Securus argues that while prior orders of the Commission may not be res 

judicata, the Commission has explicitly held that its analysis of inmate calling services 
should govern all prior proceedings before the Commission.  Securus also states that 
the absence of legislative amendment reflects legislative acquiescence to the 
interpretation.  Securus argues that the PO disavows the consistent interpretation 
reflected in Commission Orders spanning nearly three decades by insisting that the 
Commission is not bound by res judicata.  Securus asserts that if the Commission were 
to reconsider this exemption, it must do so in accordance with the procedures for rule 
making enumerated in the IAPA, including the provisions requiring public notice and the 
opportunity to comment.  Finally, Securus argues that the PO's purported applicability to 
future action inappropriately expands the scope of the Commission's declaratory ruling 
powers, citing Resource Tech. Corp. v. Commonwealth Edison Co., 343 Ill.App.3d 36, 
43-44, 795 N.E.2d 936, 941 (1st Dist. 2003). 

 
Securus further argues that Staff's assertion that regulation is necessary to 

prevent irrationally inflated and uneconomical rates for inmate calling services is 
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unsubstantiated and factually incorrect.  Securus complains that the facts offered by 
Staff in support of its assertion that the industry cries out for regulation are nothing more 
than a quote from Charles F. Phillips, Jr., and a conclusory assertion that the bidding 
process for the IDOC contract will yield "exorbitant rates" and "irrationally inflated 
prices" to the detriment of the general public.  Securus says Staff's conclusion is based 
solely on the assertion that such must be the result when a bidding process on a 
revenue generating contract involves the payment of commissions.  But, Securus notes 
that Staff does not offer any factual support for this assertion.  Further, Securus states 
that higher rates for these services, as opposed to public payphone services, are not 
"irrational."  Securus also argues that the bidding process does not necessarily result in 
exorbitant rates. 
 

3. Staff's Position 
 

Staff states it agrees with and supports the Petition in its entirety.  Staff's 
recitation of the facts is based upon the facts presented in Consolidated's Petition.  Staff 
asserts that the Commission adopted the rules for the provision of operator services in 
Part 770 pursuant to Section 13-901(b) of the Act.  According to Staff, of particular note 
is the fact that the definition of "operator service provider," both in the Act and Part 770, 
does not exclude non-public utilities or non-telecommunication carriers.  Staff maintains 
that there is nothing in the Act or the rest of Part 770 that would preclude the 
Commission from holding that Consolidated is an operator service provider because it 
provides operator services.   

 
Staff avers that Part 770 sets forth the standards and maximum rates for the 

provision of operator services.  According to Staff, Part 770 became effective initially on 
September 1, 1994, and established maximum allowable rates for operator surcharges 
as well as per minute rates for any calls placed through an operator service provider 
(Section 770.40(c)).  In addition, Staff asserts Part 770 set forth a process whereby the 
maximum rates would be adjusted on an annual basis by order of the Commission.  
Staff states that the rates for the calendar year 2012 were established in Docket No. 
11-0766, (Order, December 7, 2011).  Staff quotes the order:   

 
* * * *  
 
The maximum rates and charges to be charged by an operator service 
provider for usage charges shall not exceed the following rates:  
 
   Rate   Initial   Each Additional  
   Mileage  1 Minute  Minute  
   1-10   $0.2973  $0.2624  
   11-22   $0.3148  $0.2973  
   23-55   $0.3325  $0.3148  
   56-124  $0.3673  $0.3497  
   125-292  $0.4020  $0.3846  
   293+   $0.4198  $0.4022  
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The maximum rates and charges for operator surcharges shall not exceed 
the following rates:  
 

A) Operator Station (consumer dialed 0+) collect, billed to third 
number, coin call, or billed to a calling card: $3.49  

B) Operator Station (operator dialed 0-) collect, billed to third 
number, coin call, or billed to a calling card: $5.23;  

C  Person-to-Person (consumer dialed 0+ and operator dialed 0-) 
billed to a calling card: $6.28;  

D) Person-to-person (consumer dialed 0+) collect, billed to third 
number, or coin call: $6.28; and  

E) Person-to-person (operator dialed 0-) collect, billed to third 
number, or coin call: $8.05. 

 
 
* * * *  
 
Staff maintains that the ordered maximum rates are not insignificant.  Staff states 

that clearly, the Petition itself is evidence that these rates are not scaring off competition 
even in providing such esoteric services.  Further, Staff emphasizes that Section 
770.40(d) of Part 770 states that all charges shall be included in the maximum charges.  
Staff avers that location surcharges are not allowed in addition to the maximum rates.  
Staff asserts that the IDOC commissions, in this docket, are equivalent to a location 
surcharge and should therefore not be collected and remitted on top of the maximum 
operator charges.   

 
Further, Staff states that under Part 770 aggregator locations are required to 

allow equal access to a user’s preferred operator service party and are required to 
provide information on the device that gives pertinent information regarding the operator 
service provider, including name and telephone numbers. 

 
Staff cites to Section 770.50(b):  
 
For purposes of this Part, telephones in the following locations will not be 
considered aggregator locations:  
 

1) Those areas of mental health facilities as defined in Section 
1-114 of the Mental Health and Developmental Disabilities 
Code [405 ILCS 5/1-114] or developmental disability facilities 
as defined in Section 1-107 of the Mental Health and 
Developmental Disabilities Code [405 ILCS 5/1-107] that are 
not accessible to the public; and  

  
2) Those areas of correctional institutions or facilities as 

defined in Section 3-1-2 of the Unified Code of Corrections 
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[730 ILCS 5/3-1-2], county jails and detention centers, or any 
detention facility operated by a unit of local government that 
are not accessible to the public. 

 
According to Staff, Part 770 clearly anticipates regulating operator services 

provided in prisons as it expressly addresses these services.  Staff asserts that the 
purpose of this language is to specifically exempt mental health facilities and 
correctional institutions or facilities from those provisions imposed on aggregator 
locations.  Staff states these locations are not required to allow equal access to 
alternate operator service providers, nor are they required to post information on the 
telephone device regarding the operator service provider.  

 
Staff asserts that while these devices, typically referred to as “pay phones,” are 

not in public locations and are not required to be certified under Commission rules and 
regulations, an operator service provider offering the provision of the collect calls placed 
from these facilities is already subject to the rules and regulations contained in Part 770.  
Staff avers that these devices located within correctional facilities typically only allow for 
collect calls which are terminated at locations outside the correctional institutions.  It is 
Staff’s understanding that the general public is responsible for paying the charges 
associated with the termination of calls from the correctional institutions. 

 
Staff begins its policy argument with a cite from The Regulation of Public Utilities: 
 
The economy of the United States is often described as a competitive, 
private enterprise system. In such a system, the economy is organized on 
the decentralized lines of private property and private enterprise. Since 
competition is relied upon to promote the public welfare, the market is the 
central institution regulating economic activity. But it has long been 
accepted that some industries, in which competition is not fully effective, 
must be regulated by the government to protect the public interest. ‘Here 
the visible hand of public regulation was to replace the invisible hand of 
Adam Smith in order to protect consumers against extortionate charges, 
restrictions of output, deterioration of service and unfair circumstances.’ 
(CHARLES F. PHILLIPS, JR., Public Utilities Reports, Inc., Arlington VA 
(1985), at 3) 
 

Staff argues that the circumstances of this market cry out for regulation.  Staff states the 
market is not a competitive market.  According to Staff, in fact, it is the exact opposite.  
Staff asserts that a market utilizing a bidding process would be competitive if the bids 
served to lower prices.  However, Staff states under these circumstances, the 
Commission is faced with a market in which the highest bidder will most likely win the 
bid.  Staff states that the IDOC contract solicitation required each bidder to submit the 
rates it would charge for the calls and the percent of its revenues it would pay to IDOC 
as a commission.  According to Staff, under the facts laid out in the Petition, IDOC is 
incented to award the contract to the highest bidder because it would receive the largest 
commission from the highest bidder.  Staff reasons that the winning bidder will then 
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charge exorbitant rates to ensure that its winning bid is financially beneficial.  Staff 
asserts that the end-user consumers of these services are members of the general 
public.  According to Staff, these already distressed consumers are a captured market 
in that (once the bid is awarded) they have no choice but to pay the uneconomical and 
irrationally inflated prices this peculiar bidding process invites.  Staff asserts that the 
IDOC “commission” perverts the incentives of a rational competitive market and 
therefore should be regulated.   
 
 Based on this reasoning, Staff recommends that the Commission grant the 
Petition and declare and find that Consolidated provides operator services, and 
therefore, is an operator service provider for purposes of Section 13-901 of the Act and 
Part 770.  Staff asserts there is no need or reason to find that Consolidated and similar 
providers are public utilities or telecommunications carriers.  However, Staff 
recommends that if the Commission finds that Consolidated provides operator services, 
the Commission should revisit the findings contained in the Inmate Order.   
 
 Staff states that in the Inmate Order, the Commission addressed a request for a 
certificate of service authority from an operator services provider providing the same 
service as Consolidated.  Staff says the requested certificate of service authority also 
contained a request for a waiver of the requirements of Part 770.  According to Staff, the 
Order noted that there was no need to request a waiver of Part 770 because “the 
Commission considers operator services associated with the provision of non-public 
telephones in correctional institutions to be exempt from the operator service 
requirements of [Part] 770.”  Staff asserts that the Commission concluded that there 
was no need for a certificate of service authority because the provider of such operator 
services for non-public telephones in correctional institutions was neither a public utility 
nor a telecommunications carrier.  Staff reasons that consequently, the Commission 
need not have reached the conclusion it reached on the Part 770 waiver; the Petitioner 
did not need the waiver if it did not need the certificate of service authority.  
 
 Staff concurs with the assertion in the Petition that orders of the Commission are 
not res judicata, and the Commission is free to reach a different result in a subsequent 
case than it reached in an earlier case, even if the same set of issues is involved, if it 
provides a rational reason why it reached a different result.  In addition, Staff states it 
could be argued that the conclusion in the Inmate Order was dicta because it was not 
needed to decide the facts of the case before it.   
 
 According to Staff, more to the point is the issue presented to the Commission of 
whether these operator services should be regulated.  Staff maintains that this issue 
has not been addressed by the Commission.  Staff maintains that to date, the 
Commission has seemed to focus on the fact that one end of each call is located in a 
prison and would be utilized by an incarcerated person.  However, Staff asserts that 
there is another side to the call, not located in a prison.  Staff states the person on the 
other side of the call is a member of the general public, the consumer who pays for the 
call.  Staff asserts that the person on the other side of the call has no competitive 
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choice.  Staff suggests that the Commission be mindful of these already distressed 
consumers that actually order and pay for these services. 
 
 According to Staff, there is no legal barrier to the Commission granting the 
Petition.  Staff asserts that the Act and Part 770 not only appear to anticipate regulating 
these operator services in prisons but, in fact, Part 770 already does regulate these 
services.  In support of this assertion, Staff references the express exclusion of 
correctional institutions as an aggregator location. 
 
 Staff argues that the course is clear.  Staff maintains that if the rate caps in Part 
770 do not apply, it will be an annual race between bidders to the highest bid and, thus 
rates.  Staff characterizes the market as idiosyncratic and states it needs regulation.  
Staff maintains that absent regulation, there would be no mechanism in place to slow 
the race to the top.  Staff argues that it is the policy in Illinois that “universally available 
and widely affordable telecommunications services [including operator services] are 
essential to the health, welfare and prosperity of all Illinois citizens,” citing Section 
13-102(a) of the Act.  Moreover, Staff states that the General Assembly has charged the 
Commission with ensuring that “all telecommunications services should be available to 
all Illinois citizens at just, reasonable, and affordable rates and that such services 
should be provided as widely and economically as possible in sufficient variety, quality, 
quantity and reliability to satisfy the public interest,” citing Section 13-103(a) of the Act.  
Staff recommends that the Commission grant the Petition to ensure that these operator 
services are available to Illinois citizens at just, reasonable, and affordable rates and as 
economically as possible. 
 
 Staff responds to the Securus BOE argument about the necessity of a 
rulemaking by citing the discretion given to the Commission in Section 10-101 of the 
Act.  Staff asserts that the cases cited by Securus are immaterial because the 
administrative agencies at issue in those cases were not acting under the Act or another 
similar authorizing statute.  Staff states that Securus' argument about the definition of 
consumer puts form over substance.  Staff asserts that it is clear that the "consumer" of 
inmate calling services is not the inmate.  Staff explains that when there is a slight 
discrepancy in a rule, the clear language of the authorizing statute will control.  Staff 
notes that Section 13-901 of the Act does not use the word "initiate" to define the 
consumer, but rather refers to the "user." 
 
 Staff denies the implication in the Securus BOE that Staff has taken the position 
that the phones in the institution are "public."  Staff asserts its position is that the 
operator services rates applied to inmate calling services, which are assessed to 
members of the public, are subject to the rate caps.  Staff also disagrees with Securus' 
assertion that a declaratory ruling that the Part 770 operator services rules apply to 
providers of inmate calling services would result in a requirement under Section 770.50 
of equal access to alternative service providers.   
 
 Finally, Staff notes that despite Securus' arguments, Commission orders are not 
res judicata.  Staff cites Mississippi River Fuel Corp. v. Illinois Commerce Commission, 
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1 Ill.2d 509, 513 (1953) for the proposition that the Commission must, of necessity, be 
free to deal with each situation as it comes before it, regardless of how it may have 
addressed previous situations.  Staff asserts that the issue before the Commission in 
this proceeding is whether this type of operator services should be regulated. 
 

C. Commission Analysis and Conclusion 
 
 As an initial matter, the Commission finds that Securus' January 31, 2013 
request for a hearing should be denied.  At the July 3, 2012 prehearing conference, it 
was determined that testimony would not be necessary.  Representatives of Securus, 
Consolidated and Staff were present when that determination was made and no one 
objected.  The matter is a request for a declaratory ruling and Section 200.220 provides 
that requests for a declaratory ruling may be disposed of solely on the basis of written 
submissions.  For these reasons, Securus' request for a hearing is denied.   
 
 Members of the public addressed the Commission regarding the issues raised in 
this petition on February 14, March 6, and March 27, 2013.  Those addressing the 
Commission included representatives of Securus and Consolidated. 
 
 The Commission appreciates the comments provided at Commission sessions, 
as well as the time and effort expended by those who prepared and provided them. 
These comments have been considered by the Commission in reaching its decision in 
this Order, to the extent permitted by law. 
 
 On March 18, 2013, Securus filed a Verified Motion for Leave to File Reply to 
Administrative Law Judge's Incorrect Explanation for Ruling.  On March 28, 2013, 
Consolidated filed a Response to the Motion.  On April 2, 2013, Securus filed a Reply.  
The Commission observes that Section 200.60(d) of the Commission's Rules of 
Practice states in part: 
 

Participation in meetings is generally limited to the Commissioners, 
Hearing Examiners, and Commission Staff other than Staff witnesses.  
Except where precluded by Section 200.710, others may participate in 
Commission meetings as prescribed in 2 Ill. Adm. Code 1700.10 or on 
invitation of the Commission. 

 
As noted above, Securus was allowed to participate in the Commission's open meetings 
as provided in the Act and the Administrative Code.  Among other things, the 
Commission observes that Securus' Motion is not contemplated by either the Act or any 
provision of the Administrative Code.  Securus' Motion is not well received by the 
Commission and it is hereby denied.   
 
 The Commission finds that Consolidated has standing to request a declaratory 
ruling regarding the applicability of Section 13-901 and Part 770 to the operator services 
provided in connection with the provision of inmate calling services as described herein.  
Consolidated submitted a bid to IDCMS for an inmate calling services contract; 
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Consolidated's bid was not accepted; and the award of the contract is being litigated.  
Further, Consolidated requests the declaratory ruling so that it may know whether, in 
the future, charging rates higher than allowed in Part 770 for inmate calling services 
would be a violation of Part 770 of the Commission rules.  Consolidated is an affected 
person under Section 200.220 of Part 200.   
 
 Further, Consolidated has provided a full disclosure of its interest as required by 
Part 200.  Consolidated's Petition provides sufficient information to determine that its 
request is within the parameters of the Commission's authority for issuance of a 
declaratory ruling and that there is an actual controversy. 
 
 There are no issues of fact before the Commission.  Neither Securus nor Staff 
contests Consolidated's description of inmate calling services.  Inmate calling services 
are provided through telephone equipment placed in restricted areas of the corrections 
facility, accessible to inmates.  The inmates are allowed to use the telephone equipment 
only for pre-paid collect or post-paid collect calls with members of the public outside of 
the corrections facility.  The calls are operator assisted; operator assistance is provided 
via an automated operating platform.  The equipment used does not make a connection 
between the telephone used by the inmate and the telephone used by the other party 
until the other party has entered appropriate codes signifying acceptance of the call and 
responsibility for the charges.  In order for the collect call between an inmate and a 
member of the public to occur, the responsibility to pay for the collect call, including the 
charges for operator assistance provided in connection with the call, must be accepted 
by a member of the general public at the outside telephone number.  
 
 The issue before the Commission is whether the inmate calling services 
described herein include "operator services" as defined in Section 13-901(a)(3) of the 
Act and Section 770.10 of Part 770.  As discussed by the parties, in the Inmate Order, 
the Commission stated that it "considers operator services associated with the provision 
of non-public telephones in correctional institutions to be exempt from the operator 
services requirements of [Part] 770."  However, as noted by Consolidated and Staff, the 
statement was not accompanied by any analysis of the Act, Commission rules, or the 
nature of the operator services provided in connection with the inmate payphone 
services addressed in that order.  Commission orders are not res judicata.  The 
Commission is free to reach a different result in this docket, where there is a record as 
to the nature of the operator services included in inmate calling services.  The 
Commission finds that operator services included in the inmate calling services 
described herein are "operator services" as defined by the Act and Part 770.  The 
Commission finds, based on the record in this docket, that the operator services 
provided with these inmate calling services are provided to members of the general 
public.  The purpose of inmate calling services is to enable members of the general 
public to communicate with inmates.  The operator services that are provided as part of 
the inmate calling services described herein are provided to members of the general 
public located outside the corrections facility.  The member of the public must enter 
appropriate codes signifying that he or she is accepting responsibility to pay for the 
charges for the call, including the operator services surcharge, before the call will be 
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connected.  To the member of the public paying for the call, a call through inmate calling 
services is functionally identical to any collect call the person might accept from another 
location.   
 
 Furthermore, as argued by Staff and Consolidated, as a matter of public policy, 
the charges for operator services within inmate calling services, as described herein, 
should be regulated.  The General Assembly has declared that “all telecommunications 
services should be available to all Illinois citizens at just, reasonable, and affordable 
rates . . ." and has directed that the Commission adopt rules "restrict[ing] billing and 
charges for operator services."  (220 ILCS 13-103(a) and 13-901(b)(2))  There is only 
one provider of inmate calling services at each IDOC corrections facility and therefore 
the members of the public who engage in the calls do not have the option to use 
alternative providers.  The members of the public who are its customers, and must pay 
for service, are captive customers with no service options.   
 
 The Commission hereby grants Petitioner's request for a declaratory ruling.  The 
Commission finds that an entity providing calling services accessible to inmates of 
corrections facilities that include operator services as described above is providing 
"operator services" as defined in Section 13-901 of the Act and Section 770.10 of Part 
770.  As such the entity  is an "operator services provider" under Section 13-901 of the 
Act and Sections 770.20(a) and 770.40 of Part 770 in the provision of such services.  
These findings are based upon the facts regarding the provision of inmate calling 
services described herein.  The Commission wishes to make clear that there is no 
request before it for a ruling regarding any other provision or requirement in Part 770.  
The requirements in Sections 770.20(a) and 770.40 are directed at the operator 
services provided to the members of the public that accept and pay for those services.  
This Order does not affect the services provided to the inmates, does not impose other 
duties on the service provider, and does not impose limitations or additional 
requirements on the Department of Corrections.  

 
V. FINDINGS AND ORDERING PARAGRAPHS 
 

The Commission, having given due consideration to the entire record herein, and 
being fully advised in the premises, is of the opinion and finds that: 
 

(1) Consolidated Communications Enterprise Services, Inc. d/b/a 
Consolidated Communications Public Services is a Delaware corporation 
engaged in the provision of telecommunications services and in other 
telecommunications-related businesses in Illinois; 

 
(2) the Commission has jurisdiction over Consolidated Communications 

Enterprise Services, Inc. and the subject matter herein; 
 

(3) the recitals of fact and legal argument  identified as the parties' respective 
positions are supported by the record; 
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(4) the recitals of fact and conclusions of law reached in the Commission 
conclusions are hereby adopted as findings of fact and conclusions of law 
for purposes of this Order;  
 

(5) the Commission’s authority to issue declaratory rulings is derived from 
Section 5-150 of the Illinois Administrative Procedure Act and codified as 
an administrative regulation of the Commission at 83 Ill. Adm. Code 
200.220; under 83 Ill. Adm. Code 200.220, issuance of a declaratory ruling 
is at the sole discretion of the Commission;  
 

(6) Consolidated Communications Enterprise Services, Inc. has standing to 
request a declaratory ruling regarding applicability of the requirements for 
operator services providers of Section 13-901 of the Act and Sections 
770.20(a) and 770.40 of Part 770 to an entity providing telephone calling 
services accessible to inmates of corrections facilities that include 
"operator services";  

 
(7) pursuant to 83 Ill. Adm. Code 200.220(a), the Commission is empowered 

to issue a declaratory ruling regarding the applicability of Section 13-901 
of the Act and Sections 770.20(a) and 770.40 of Part 770; 

 
(8) Securus Technologies, Inc.'s request for a hearing should be denied; 

   
(9) the request for a declaratory ruling finding that an entity providing 

telephone calling services accessible to inmates of corrections facilities 
that include operator services as described herein is subject to Section 13-
901 of the Act and Sections 770.20(a) and 770.40 of Part 770 should be 
granted. 

 
IT IS THEREFORE ORDERED and declared by the Illinois Commerce 

Commission that Securus Technologies, Inc.'s request for a hearing is denied. 
 
IT IS FURTHER ORDERED that an entity providing telephone calling services 

accessible to inmates of corrections facilities that include operator services as described 
herein is subject to Section 13-901 of the Act and Sections 770.20(a) and 770.40 of Part 
770 

 
IT IS FURTHER ORDERED that all motions, petitions, objections, and other 

matters in this proceeding which remain unresolved are to matters in this proceeding 
which remain unresolved are to be disposed of in a manner consistent with the 
conclusions herein. 
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IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 9th day of April, 2013. 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
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