
 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES, INC.,    : 

       : 

   Complainant,   : 

       : 

v.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

   Respondent.   : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-108)   : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

AMCOR’S RESPONSE TO COMED’S MOTION TO ADMIT 

EVIDENCE BEFORE CLOSING THE RECORD 
 

 Amcor Flexibles, Inc. (“Amcor”), for its Response to the Motion (the “Motion”) of 

Commonwealth Edison Company (“ComEd”) to Admit Evidence Before Closing the Record, 

states as follows: 

For more times than it can count, Amcor begins this pleading by noting that: 

1. Amcor first suggested in July 2011 that the parties enter into a stipulation to obviate 

both formal discovery and an evidentiary hearing. 

2. Six months later, after extensive discussions, on December 22, 2011 the parties filed 

the agreed Stipulation of Facts and Undisputed Testimony (the “Stipulation”).   

3. The Stipulation provides that it is the “entire evidentiary record for this proceeding.”   

After the Stipulation was filed, Amcor believed, reasonably in its view, that it would not need 

formal discovery responses from ComEd because it knew the entire universe of facts that the 

parties would raise as part of the record in the case.  Amcor also believed, again reasonably in its 
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view, that the labor-intensive part of this litigation, for itself and for the Commission, was over 

when the parties filed the Stipulation.   

 Instead, ComEd has continually sought to introduce facts into this proceeding that are not 

part of the Stipulation.  ComEd filed three affidavits in connection with Amcor’s Motion in 

Limine, necessitating that Amcor file its first Motion to Strike.  ComEd made numerous 

unsupported factual allegations in its briefs on the Motions for Judgment, necessitating Amcor’s 

second Motion to Strike.  ComEd claimed that the Hearing Officer made a discovery request at 

oral argument on the Motions for Judgment, and it made yet another attempt to submit new facts 

as part of its purported response to that “request.” This necessitated Amcor’s third Motion to 

Strike.   

 Now ComEd claims that, at oral argument on the Motions for Judgment, the Hearing 

Officer asked for proof of the facts contained in the Stipulation, citing Rule of Practice 630 (ICC 

Regulation 200.630).  See the Motion, ¶ 7.  To begin with, nothing of the sort occurred at the oral 

argument.  Further, ICC Regulation 630 actually provides that “the Commission or the Hearing 

Officer may require proof by evidence of the facts stipulated to, where the public interest 

requires.”  The Hearing Officer made no indication that she required additional proof, nor did 

she make any mention, much less a finding, that the public interest required such proof. This is 

not a rate case, after all. 

We note that ComEd has not tried to introduce evidence that it actually conducted a post-

installation inspection in compliance with ICC Regulation 400.155.  It is, of course, obvious why 

ComEd has introduced no such evidence.  However, ComEd’s incessant attempts to shoehorn 

additional purported facts into the record in contravention of the parties’ agreement in the 

Stipulation has stymied one important purpose of a stipulation: to limit the time, effort and 
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expense that the parties and the Commission must devote to this dispute.  ComEd vigorously 

ignores another provision of Rule 630, which states that “It is the policy of the Commission to 

encourage stipulations of fact whenever practicable.”  It certainly is not the policy of the 

Commission to encourage stipulations that won’t be enforced, nor to condone one party’s 

repeated attempts to evade a stipulation and introduce new, collateral facts with impunity.  

Further, there were no surprises at the oral argument. The parties had fully briefed Amcor’s 

Motion for Judgment and ComEd’s Cross-Motion for Judgment, and the parties’ positions were 

clear. 

 Enough is enough.  These proceedings have to end at some point.  This case is now more 

than two years old, and even at this date there’s no way to know how many additional attempts 

ComEd will make to introduce yet more evidence into the case.  Amcor therefore respectfully 

requests an Order that: 

A. Denies ComEd’s Motion; 

B. Accepts the Stipulation into evidence, closes the evidence in this proceeding, and 

expressly directs the parties to stop attempting to submit new evidence into the  
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record; and 

C. Grants such further relief as is proper. 

Respectfully submitted, 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: April 9, 2013    By: ___/s/ Paul Neilan_____________ 

       One of its Attorneys 
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