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AT&T ILLINOIS’ POSITION STATEMENTS FOR PROPOSED ORD ER 
 

Illinois Bell Telephone Company (“AT&T Illinois”), by its counsel, respectfully submits 

its position statements for the Administrative Law Judges’ use in their Proposed Order.  These 

statements are mere summaries of AT&T Illinois’ positions, which are set forth in full in AT&T 

Illinois’ briefs.  The omission of an argument or assertion from these position statements is not a 

waiver of that argument or assertion, and should not be mistaken as an indication that AT&T 

Illinois considers the argument or assertion unimportant.  

I.  TRANSITION FROM EXISTING CMRS NETWORK INTERCONNECTI ON 
ARRANGEMENT TO SECTION 251(c)(2) INTERCONNECTION 
ARRANGEMENT  

ISSUE 49(a): Should the ICA include AT&T’s language to address the 
interim period between the Effective Date and the 
implementation of the section 251(c)(2) interconnection 
arrangements set forth in Attachment 2? 

 
ISSUE 49(b): What rates, terms and conditions should apply to convert from 

the existing interconnection arrangement to the 251(c)(2) 
interconnection arrangement? 

 
Issue 49(a) involves AT&T Illinois’ proposed transition language, which establishes a 

process, and associated rates, terms and conditions, for transitioning from the parties’ current 
network interconnection arrangement to an Interconnection arrangement that conforms with 
section 251(c)(2) of the federal Telecommunications Act of 1996 (the “1996 Act” or “Act”), 47 
U.S.C. § 251(c)(2).  Issue 49(b) involves Sprint’s proposed language requiring AT&T Illinois to 
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bear all of the costs associated with Sprint’s request for a section 251(c)(2) network 
Interconnection arrangement.  

 
Background 

As background for these issues and other related issues, AT&T Illinois provides an 
explanation of the differences between (i) the standard network interconnection arrangement that 
AT&T Illinois and other incumbent local exchange carriers (“ILECs”) have entered into with 
competitive local exchange carriers (“CLECs”) pursuant to the requirements of section 251(c)(2) 
since the 1996 Act was enacted (the “section 251(c)(2) model”); and (ii) the standard network 
arrangement that AT&T Illinois and ILECs have typically entered into with commercial mobile 
radio service (“CMRS”) providers and that is reflected in the currently effective interconnection 
agreements between Sprint and AT&T ILECs, including AT&T Illinois (the “CMRS model”). 

 
Citing 47 U.S.C. ¶ 251(c)(2)(B),  AT&T Illinois states that a section 251(c)(2) model 

interconnection arrangement includes one or more points of interconnection (“POIs”) on the 
ILEC’s (e.g., AT&T Illinois’) network.  POIs serve as physical and financial demarcation points 
between the parties’ networks for the purpose of section 251(c)(2) Interconnection, which has 
been defined by the Federal Communications Commission (“FCC”) in its Rule 51.5 as the 
“linking of two networks for the mutual exchange of traffic.”  47 C.F.R § 51.5.  Pursuant to the 
Supreme Court’s decision in Talk America, Inc., v. Michigan Bell Tel. Co., 131 S.Ct. 2254 (June 
9, 2011), existing transport facilities (referred to in Talk America as “entrance facilities”) that 
connect the networks of the requesting carrier and the ILEC, and that are used solely for 
Interconnection, as defined in FCC Rule 51.5, must be made available to the requesting carrier at 
a TELRIC-based price.  Requesting carriers, however, have no right to use TELRIC-priced 
entrance facilities for purposes that do not constitute the “mutual exchange of traffic” between 
the requesting carrier and the ILEC.  131 S.Ct. at 2264.   

 
AT&T Illinois states that, unlike the section 251(c)(2) model described above, the CMRS 

model interconnection arrangement was developed before the 1996 Act, and it evolved on a 
negotiated business-to-business basis.  In contrast to the section 251(c)(2) model, in which each 
interconnection features a POI on the ILEC’s network, the CMRS model is a “dual POI” 
arrangement, i.e., there are two POIs, one on each party’s network, with facilities running 
between the POIs.  Sprint purchases facilities connecting the two networks from AT&T Illinois’ 
access tariff, at prices that are not (and that are not required to be) TELRIC-based.1  The same 
facilities can be, and are, used by Sprint for both the mutual exchange of traffic between end 
users of Sprint and AT&T Illinois (Interconnection traffic) and for other, non-Interconnection, 
traffic (i.e., backhaul traffic), including calls where both the calling and called end users are 
Sprint customers, transit traffic, 911 traffic, and traffic that Sprint exchanges with interexchange 
carriers (“IXCs).   AT&T Illinois bills Sprint the tariffed access price for this facility, discounted 
by a shared facility factor (“SFF”) (currently 24%), which reflects the percentage of all 
Interconnection traffic flowing over the shared facility that is originated by AT&T Illinois.   

 

                                                 
1 Sprint may self-provision and/or obtain facilities from other carriers to connect with AT&T Illinois.  However, 
Sprint elected to lease facilities from AT&T Illinois. 
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AT&T Illinois asserts that it was willing to maintain the current CMRS model 
interconnection arrangement with Sprint, just as AT&T Illinois is doing with other CMRS 
providers and just as AT&T Illinois’ affiliated ILECs are doing with Sprint in at least ten other 
states.  Sprint, however, in order to take advantage of TELRIC-priced Interconnection Facilities, 
requested section 251(c)(2) Interconnection.  At the same time, AT&T Illinois contends, Sprint 
seeks to maintain certain aspects of its existing CMRS model interconnection arrangement that 
are inconsistent with section 251(c)(2) in two major respects.  First, Sprint proposes to maintain 
a cost-sharing arrangement under which AT&T Illinois would bear 50% of the cost of the 
Interconnection Facilities Sprint uses to connect its network with the POI, in contravention of 
Talk America and the well-recognized principle that, under section 251(c)(2), each carrier is 
financially responsible for the transport facilities on its side of the POI. See discussion of Issues 
15, 46 and 47.  Second, Sprint proposes that it be allowed to use TELRIC-priced Interconnection 
Facilities to route both Interconnection and non-Interconnection traffic, in contravention of the 
rule that ILECs are required to make TELRIC-priced entrance facilities available solely for 
Interconnection.  47 C.F.R §51.5.  See discussion of Issues 19, 20, 24 and 30. AT&T Illinois 
urges the Commission to reject Sprint’s attempt to cherry-pick the aspects of each type of 
interconnection arrangement that are advantageous only to Sprint and to cobble together 
something entirely new and at odds with controlling law.   

 
Issue 49(a) 

According to AT&T Illinois, it is not possible to “flash cut” from the existing CMRS 
model network interconnection arrangement to the new section 251(c)(2) arrangement at the 
moment the ICA becomes effective. This is because Sprint, under its existing CMRS model 
network arrangement, uses the same transport facilities, obtained from AT&T Illinois’ access 
tariff, to carry all of its traffic between its location(s) and AT&T Illinois’ locations, including 
traffic that is not exchanged with customers of AT&T Illinois, i.e., non-Interconnection traffic. 
Consequently, as part of the transition to a section 251(c)(2) interconnection model, Sprint will 
have to obtain Interconnection Facilities that are dedicated to Interconnection traffic, and that are 
separate from the transport facilities used for backhaul and other forms of traffic that are not 
eligible for transport over TELRIC-priced Interconnection Facilities.  AT&T Illinois also asserts 
that the transition will require extensive work by AT&T Illinois’ Network Planning and 
Engineering (“NP&E”) organization to ensure that the transition does not impact customer 
service.  Thus, AT&T Illinois, asserts, its proposed transition language is required to maintain 
the status quo during the period between the ICA’s Effective Date and the time when the 
conversion to a section 251(c)(2) Interconnection arrangement is complete.  Staff supports 
AT&T Illinois’ proposed transition language.   

 
Responding to criticisms made by Sprint for the first time in its rebuttal testimony, 

AT&T Illinois asserts that Sprint’s witness was unable to point to any specific language in 
AT&T Illinois’ transition proposal that supports his assertion that the proposal would require that 
all transitioning be completed before Sprint received any benefits attributable to TELRIC 
pricing.  In fact, AT&T Illinois argued, its proposed language includes no such requirement.  
Rather, Sprint will qualify for TELRIC-pricing on each Interconnection Facility after it is has 
been ordered and established in accordance with the requirements of the ICA.  AT&T Illinois 
also responded to Sprint’s objection to language giving AT&T Illinois the ability to initiate a 
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transition to the section 251(c)(2) model.  AT&T contends that since the parties have agreed to 
establish a new interconnection arrangement implementing section 251(c)(2) in lieu of the 
currently effective CMRS model arrangement, AT&T Illinois, as well as Sprint, should be 
entitled to provide notice upon which the parties shall meet to develop a transition plan.  Having 
entered into a new ICA, AT&T Illinois should not be forced to continue operating under an 
interconnection arrangement that does not comply with section 251(c)(2).  AT&T Illinois further 
asserts that Sprint failed to explain how AT&T Illinois’ proposed language would interfere with 
Sprint’s ability to control the location and method of interconnection with AT&T, as Sprint 
alleged in its brief.  According to AT&T Illinois, proposed Section 1.2.1.2 does not purport to 
give AT&T Illinois the right to dictate such matters, but on its face merely gives AT&T Illinois, 
as well as Sprint, the ability to give notice, after which the parties “will meet as needed to 
develop a mutually agreed to transition plan.” 

 
Issue 49(b) 

AT&T Illinois argues that Sprint’s proposed language for Attachment 2, sections 3.8.2.3 
and 3.8.3 should be rejected because it would require AT&T Illinois to bear all the costs 
associated with Sprint’s request for a section 251(c)(2) Interconnection model, including the 
costs of transitioning from the current CMRS model to the section 251(c)(2) model.  AT&T 
Illinois argues that, because it is Sprint that seeks to change the parties’ existing CMRS model 
arrangement in order to avail itself of TELRIC-based pricing for Interconnection Facilities, 
Sprint should issue the required ASRs and should bear the cost of processing those orders, 
including the cost of any required network connections and/or disconnections, as provided for in 
AT&T Illinois’ proposed sections 1.2.1.2.1 and 3.5.4.  In addition, there may be termination 
liability associated with the disconnection of existing access facilities – facilities for which 
Sprint received a lower price by committing to a term plan.  Such term plans typically have early 
termination fees, and Sprint should not be exempt from those fees simply because it has chosen 
to convert to a different arrangement with AT&T Illinois.   

 
AT&T Illinois further notes that Sprint’s proposed section 3.8.2.3 would improperly 

permit Sprint to receive TELRIC-based pricing on facilities used for non-Interconnection 
purposes, including backhaul, without actually converting those facilities, a matter that AT&T 
Illinois addresses further in connection with Issue 44. AT&T Illinois contends that Sprint’s 
language incorrectly implies that to effectuate the transition, AT&T Illinois need only change 
Sprint’s billing, and that Sprint has to do nothing more than cooperate in identifying the facilities 
to be re-priced.  Additionally, Sprint’s language would immediately give it TELRIC-based 
pricing not only on facilities used for traffic that is Interconnection traffic, but also on facilities 
used for backhaul and other non-Interconnection traffic, in violation of both Talk America and 
Sprint’s agreement that it should not be allowed to use TELRIC-priced Interconnection Facilities 
for backhauling.   

 
In response to Sprint’s assertion that it should not be obligated to issue ASRs and pay for 

the conversion of its facilities from access to TELRIC-based rates, AT&T Illinois argues that 
Sprint is responsible for the services it orders from AT&T Illinois’ federal and state access tariffs 
and is subject to the associated tariffed rates, terms, and conditions.  As the access tariff 
customer, it is Sprint that controls when a service is disconnected (except in limited 
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circumstances, e.g., non-payment).  Sprint concedes that “for each specific facility that Sprint 
wants to convert from special access to TELRIC pricing, Sprint would send a notification to 
AT&T.”  Sprint Br. at 53.  AT&T Illinois contends that, while Sprint might prefer the flexibility 
to submit written notice on, e.g., the back of a cocktail napkin, AT&T Illinois’ proposal to 
require written notification to come in the form of an ASR is more reasonable because ASRs are 
standard ordering forms that have been used for years to order, augment, and rearrange facilities.  
Indeed, Sprint has agreed in the ICA that ASRs are “ the industry standard form used by the 
Parties to add, establish, change or disconnect trunks for the purposes of Interconnection” 
(GT&C § 2.1 (emphasis added)), and has agreed to use ASRs in a similar context, to “establish, 
add, change or disconnect Trunks” (Att. 2, § 4.5.1). 

 
Sprint asserts that, under AT&T Illinois’ proposal, Sprint would be required to physically 

“disconnect existing circuits” and then “reorder the same circuits” and “pay new non-recurring 
charges as if Sprint was ordering and provisioning new facilities.”  In response, AT&T Illinois 
asserts that if Sprint intends to use the same physical facilities for Interconnection that it is 
currently using for Interconnection, there will be no need to physically disconnect and reconnect 
those facilities; nor would AT&T Illinois assess a non-recurring provisioning charge for 
establishing Interconnection Facilities under the ICA.  As a matter of law, however, when a 
competitive carrier replaces tariffed special access services with facilities purchased from an ICA 
at TELRIC-based rates, there is a “termination of service” under the tariff, even if the two 
services are “functionally identical.”  Globalcom, Inc. v. ICC, 347 Ill. App. 3d 592, 617-18 (1st 
Dist. 2004).  Accordingly, even if no physical disconnection is performed, Sprint still must 
“terminate” its purchase of the tariffed service and initiate its purchase of the Interconnection 
Facility under the ICA.  AT&T Illinois states that, in such circumstances, the ASR would act to 
update AT&T Illinois’ network records and implement the appropriate billing-record change, 
subject only to the electronic service order processing charge of $11.44, a charge agreed to by 
the parties and included in the ICA.  In addition, since Sprint currently uses the same facilities 
for both Interconnection and non-Interconnection purposes, Sprint would have to order separate 
facilities for its non-Interconnection services (or lease them from another carrier or self-
provision), and the associated tariffed charges would apply.   

 

II.  USES OF INTERCONNECTION FACILITIES AND RELATED DEFI NITIONS  

ISSUE 13(a): Should the definition of Interconnection be based on both Part 
51 and Part 20 of the FCC’s rules? 

 
ISSUE 13(b): Should there be a distinction between “Interconnection,” as 

defined in 47 C.F.R. Section 51.5, and “interconnection”? 
 

AT&T Illinois proposes to define “Interconnection” to mean the same as the definition of 
Interconnection that the FCC adopted in its Rule 51.5.  In support of its position, AT&T Illinois 
points out that the parties have negotiated and are arbitrating this ICA pursuant to sections 251 
and 252 of the 1996 Act.  Pursuant to section 252(c) of the 1996 Act, the Commission, in 
resolving issues in this arbitration, must “ensure that such resolution and conditions meet the 
requirements of section 251, including the regulations prescribed by the Commission pursuant to 
section 251.”  47 U.S.C. § 252(c) (emphasis added).  The FCC promulgated Part 51 of its Rules 
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for the purpose of implementing sections 251 and 252 of the 1996 Act.  47 C.F.R. § 51.1.  
Accordingly, AT&T Illinois contends, pursuant to section 252(c), the appropriate definition of 
“Interconnection” for purposes of this ICA is the definition that appears in section 51.5 of Part 
51, i.e., the “linking of two networks for the mutual exchange of traffic.”  47 C.F.R. § 51.5.   

 
  Sprint, on the other hand, proposes to define Interconnection by cross-referencing the 

FCC’s definition of “Interconnection or Interconnected” in 47 C.F.R. § 20.3, in addition to 47 
C.F.R. § 51.5. AT&T Illinois argues that Sprint’s proposal should be rejected because Part 20 of 
the FCC’s rules was not promulgated for the purpose of implementing sections 251 and 252.  
Rather, the purpose of the rules in Part 20 is to “set forth the requirements and conditions 
applicable to commercial mobile radio service providers.”  47 C.F.R. § 20.1.  For that purpose, 
the FCC adopted a much broader definition of “Interconnection” than the definition in Rule 51.5.  
AT&T Illinois argues that Sprint’s proposal to incorporate the broader definition of 
“Interconnection or Interconnected” in 47 C.F.R. § 20.3 goes beyond the requirements of section 
251(c)(2).  In support of its position, Sprint asserts that because 47 C.F.R. § 20.11(c) states that 
LECs and CMRS providers are also subject to the FCC’s Part 51 rules, all of the Part 20 rules 
must apply to a section 251/252 ICA.   AT&T Illinois argues that Sprint’s conclusion does not 
follow.  While one of the requirements of Part 20 may be that carriers comply with Part 51, there 
is nothing in Part 51 that incorporates all the requirements and definitions of Part 20.  
Accordingly, AT&T Illinois contends, the fact that in certain circumstances carriers are subject 
to both Parts 20 and 51 of the FCC’s rules does not logically mean that the Part 20 rules apply to 
a section 251/252 ICA.  Staff agrees with AT&T Illinois’ position.  

 
Issue 13(b) relates to AT&T Illinois’ proposal to include in GT&C section 2.59 a 

sentence that explains that “when the word ‘interconnection’ (as opposed to ‘Interconnection’) is 
used in this Agreement it shall mean the connection of the Parties’ networks for the exchange of 
Authorized Traffic.”  AT&T Illinois explains that the purpose of this language is to 
accommodate terms and conditions in the ICA that address both section 251(c)(2) 
Interconnection, as defined in 47 C.F.R § 51.5, and other interconnection arrangements that do 
not fall within that definition (e.g., indirect interconnection) by making clear that capital “I” 
Interconnection specifically means as defined by Part 51.5, while lower case “i” interconnection 
refers to connections for the exchange of all Authorized Services traffic.  According to AT&T 
Illinois, the distinction is relevant because only those existing facilities used for Interconnection 
as defined in section 251(c)(2) and 47 C.F.R. § 51.5 (i.e., “Interconnection Facilities”) are 
subject to TELRIC-based pricing.  AT&T Illinois asserts that its proposed additional language 
for GT&C section 2.59 will remove the potential for disputes, regarding any ambiguity between 
“Interconnection” and “interconnection,” as those words are used in the ICA.   

 
ISSUE 19: Should the definition of “Interconnection Facilities” reference 

the FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5? 
 

The parties agree that term Interconnection Facilities should be defined as “transmission 
facilities that connect Sprint’s network with AT&T Illinois’ network for the mutual exchange of 
traffic” and that “connect Sprint’s network from Sprint’s Switch or associated point of presence 
within the LATA [Local Access Transport Area] to the POI for the transmission and routing of 
telephone exchange service and/or exchange access service.”  The disagreement concerns AT&T 
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Illinois’ proposed language for the last sentence of the definition, which states:  “For avoidance 
of doubt, but subject to Attachment 02, section 5.6, the facilities referred to in this definition 
mean the entrance facilities used exclusively for Interconnection as defined at 47 C.F.R. section 
51.5.”   

 
AT&T Illinois argues that the limitation on the use of Interconnection Facilities reflected 

in its proposed language has been expressly recognized by the FCC and the Supreme Court and 
necessarily flows from the fact that section 251(c)(2) (the section that requires ILECs to provide 
for interconnection) is the only statutory source of an ILEC’s obligation to make cost-based 
entrance facilities available to requesting carriers.  In the Triennial Review Remand Order, the 
FCC made a finding of “non-impairment” with respect to entrance facilities, thereby eliminating 
the ILECs’ obligation to provide CLECs with access to entrance facilities as unbundled network 
elements (“UNEs”) pursuant to section 251(c)(3) of the 1996 Act.  Unbundled Access to Network 
Elements, 20 FCC Rcd 2533, 2609-2611, ¶¶ 136-141(2005) (“Triennial Review Remand 
Order” ).  Thus, as the FCC made clear in its Talk America amicus brief, cost-based entrance 
facilities can no longer be used “more expansively” by CLECs for non-interconnection purposes, 
as they were able to do prior to the elimination of such facilities as UNEs; rather, they are to be 
“provided solely for interconnection under Section 251(c)(2).”  AT&T Cross Ex. 1, p. 22, n. 6 
(emphasis added).  The Supreme Court agreed:  “entrance facilities leased under § 251(c)(2) can 
be used only for interconnection, ” i.e., “to link the incumbent provider’s telephone network with 
the competitor’s network for the mutual exchange of traffic.”  Talk America at 2257, 2264 
(emphasis added). 

 
AT&T Illinois argues that its proposed language is also supported by this Commission’s 

TRO/TRRO Arbitration Decision in Docket No. 05-0442, where it ruled that TELRIC-priced 
entrance facilities “should be available to CLECs if used for the sole purpose of 
interconnection.”  Arbitration Decision, Docket No. 05-0442, Access One, Inc., et al., Petition 
for Arbitration pursuant to Section 252(b) of the Telecommunications Act of 1996 with Illinois 
Bell Telephone Company to Amend Existing Interconnection Agreements to Incorporate the 
Triennial Review Order and the Triennial Review Remand Order (ICC Nov. 2, 2005) 
(“TRO/TRRO Arbitration Decision”), at 43-44 (emphasis added).  In affirming the TRO/TRRO 
Arbitration Decision, the U.S. Court of Appeals for the Seventh Circuit stated, “Under [that] 
order, CLECs use entrance facilities exclusively for interconnection . . . .”  Illinois Bell 
Telephone Company v. Box, 526 F.3d 1069, 1071 (7th Cir. 2008) (emphasis added).  See also, 
Southwestern Bell Telephone, L.P. v. Missouri Pub. Serv. Comm’n, 530 F. 3d 676, 684 (8th Cir. 
2008) (affirming decision of the Missouri Public Service Commission (“MPSC”), in which “the 
MPSC found, and the district court agreed, the entrance facilities requested by CLECs would be 
used solely for interconnection purposes within the meaning of § 251(c)(2)” (emphasis added)). 
 

AT&T Illinois asserts that Sprint has not identified a valid reason for rejecting AT&T 
Illinois’ proposed definition of “Interconnection Facilities.”  In addressing Issue 19, Sprint 
witness Felton testified that Sprint has no objection to AT&T Illinois’ proposed definition “to the 
extent that it would limit the use of Interconnection Facilities to interconnection as defined in 
Rule 51.5 as Sprint interprets Rule 51.5.”  Tr. at 88.  Mr. Felton further agreed that “TELRIC-
priced Interconnection Facilities may not be used for the purpose of carrying backhaul traffic.”  
Tr. 90.  In short, AT&T Illinois contends, Mr. Felton essentially agreed with the proposition 
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expressed in the disputed language proposed by AT&T Illinois for GT&C section 2.80, i.e., that 
Interconnection Facilities are to be used “exclusively for Interconnection as defined at 47 
C.F.R. Section 51.5.”   

 
Despite Mr. Felton’s testimony, Sprint, its brief, opposed AT&T Illinois’ proposed 

language limiting the use of Interconnection Facilities “exclusively” to Interconnection as 
defined in Rule 51.5.  According to AT& Illinois, Sprint’s position is not only contrary to the 
weight of authority, it is internally inconsistent with other statements made in Sprint’s brief.  For 
example, Sprint states that one of the tests that must be met for a call to qualify for delivery over 
Interconnection Facilities is that the call represent the “exchange of traffic” within the meaning 
of FCC Rule 51.5. Sprint further acknowledges that Interconnection Facilities cannot be used to 
carry “backhaul” traffic.  Sprint Br. at 25 (“Sprint’s proposed ICA language §3.5.3 affirmatively 
prevents Interconnection Facilities from being used . . . for ‘backhauling’ traffic.”)  According to 
AT&T Illinois, Sprint’s acknowledgement is unavoidable as a matter of law.  As the Seventh 
Circuit noted in Illinois Bell Telephone Co. v. Box, supra, entrance facilities are to be used 
“exclusively for interconnection,” and, therefore, this Commission has determined that ILECs 
are entitled to “block any attempted use of an entrance facility for backhauling.”  526 F.3d at 
1069.  As the FCC has emphasized, “backhauling occurs whenever a competitive LEC [or 
wireless carrier] uses an entrance facility for a purpose other than interconnection.”  AT&T 
Cross Ex. 1, FCC Talk America Amicus Brief, at 6, n.4.  Therefore, AT&T Illinois concludes, by 
definition any use of entrance facilities for a purpose other than Interconnection (i.e., the “mutual 
exchange of traffic”) constitutes “backhauling” and, by Sprint’s own admission, is not 
permissible.  

 
Citing “policy considerations,” Sprint urges rejection of  the requirement that 

Interconnection Facilities be used exclusively for Interconnection on the grounds that such a 
limitation would require Sprint to “establish separate connections to deliver non-Section 
251(c)(2) traffic” causing its “costs to increase.”  Sprint Br. at 12-13, 23-24.  In response, AT&T 
Illinois argues that, even if the Commission were free to substitute its judgment for that of the 
FCC and the Supreme Court (and it is not), there is no basis for Sprint’s complaint about the 
impact of the use limitation proposed by AT&T Illinois and Staff.  Pursuant to the Commission’s 
TRO/TRRO Arbitration Decision, the requirement that cost-based Interconnection Facilities 
provided pursuant to section 251(c)(2) be used only for Interconnection has been in place in 
Illinois for CLECs for eight years, and there is not one shred of evidence that the requirement has 
caused a hardship for CLECs.   

 
AT&T Illinois also contends that, if Sprint’s need to “establish separate connections” 

causes a problem, Sprint has only itself to blame.  According to AT&T Illinois, any need for 
Sprint to “establish separate connections” is a natural consequence of Sprint’s desire to obtain 
TELRIC-priced Interconnection Facilities, as allowed by Talk America.  As discussed above, 
Talk America does not give Sprint the right to use such Interconnection Facilities for purposes 
other than Interconnection.  Thus, as even Sprint agrees, the new ICA should contain language 
that “affirmatively prevents” Sprint from using cost-based Interconnection Facilities for 
backhauling.  Sprint Br. at 25.  This necessarily means that Sprint will need to establish “separate 
connections” for Interconnection and non-Interconnection purposes (i.e., to backhaul traffic). 
According to AT&T Illinois, such a requirement could easily have been avoided had Sprint 
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simply agreed to maintain the currently effective, voluntarily negotiated CMRS model 
interconnection arrangement, since that arrangement allows Sprint to use the same transport 
facilities, leased from AT&T Illinois at special access rates (as discounted by a shared facilities 
factor), to carry both 251(c)(2) Interconnection traffic and non-Interconnection traffic (i.e., 
backhaul traffic).  AT&T Illinois states that Sprint has been operating successfully under that 
arrangement for many years, and that AT&T Illinois was more than willing to maintain that 
arrangement, just as it is doing with other CMRS providers and just as AT&T Illinois’ affiliated 
ILECs are doing with Sprint in at least ten other states.   

 
ISSUE 20(a): Should the ICA state that the Interconnection Facilities 

available to Sprint at TELRIC prices be limited to those 
facilities used “solely” for section 251(c)(2) interconnection? 

 
ISSUE 20(b): Should the ICA provide that Interconnection Facilities 

purchased at TELRIC rates may not be used for 911 and 
Equal Access trunks? 

 
While the parties agree that AT&T Illinois shall provide Sprint with Interconnection 

Facilities when used for the purpose of Interconnection within the meaning of 47 U.S.C. § 
251(c)(2) and FCC Rule 51.5, Sprint objects to AT&T Illinois’ proposed language stating that 
Interconnection Facilities may be used “solely” for that purpose (Issue 20(a)).  In response to 
Sprint’s objection, AT&T Illinois refers to its arguments for Issue 19 and contends that its 
proposed language perfectly aligns with the FCC’s rulings and the decision in Talk America. 
AT&T Illinois also points out that Sprint’s position is inconsistent with its agreement to language 
for section 3.5.3 that precludes Sprint from using an Interconnection Facility for “any other 
purpose,” i.e., any purpose other than the purpose described in section 3.5.2, which is 
Interconnection “within the meaning of section 251(c)(2).”  

 
Issue 20(b) involves a dispute arising out of Sprint’s position that it should be allowed to 

use Interconnection Facilities to carry 911 and Equal Access Trunk Groups.  AT&T Illinois 
argues that Sprint’s position should be rejected because it is inconsistent with the definition and 
purpose of Interconnection Facilities, which is to “link” Sprint’s and AT&T Illinois’ networks 
for the “mutual exchange of traffic.”  911 trunks are used by Sprint to carry its own customers’ 
911 calls to the PSAP.  Such trunks carry no traffic to or from AT&T Illinois’ end users and have 
nothing to do with any service provided by AT&T Illinois.  Similarly, Equal Access Trunks are 
not used for the mutual exchange of traffic between customers of Sprint and customers of AT&T 
Illinois.  Rather, as indicated by the agreed language of GT&C section 2.47, Equal Access 
Trunks are used to exchange traffic between Sprint’s customers and the customers of IXCs, by 
providing for the delivery of traffic “through an AT&T access tandem to or from an IXC, using 
Feature D protocols.”  Staff agrees that neither type of traffic (911 and Equal Access) is 
Interconnection traffic within the meaning of section 251(c)(2) and thus, neither is eligible to 
ride on cost-based Interconnection Facilities provided under section 251(c)(2). 

 
AT&T Illinois contends that its position is supported by a 2004 arbitration decision 

involving MCI and SBC Illinois (n/k/a AT&T Illinois), in which the Commission concluded that 
MCI was solely responsible for the facilities that carry 911 and Meet Point Trunks because those 
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facilities are not “used to connect calls between an MCI end user and an SBC end user.  Rather, 
MCI uses them to provide services to its own customers.”  Arbitration Decision, Docket 04-
0469, MCI Metro Access Transmission Communications, Inc., et al. Petition for Arbitration of 
Interconnection Rates, Terms and Conditions, and Related Arrangements with Illinois Bell 
Telephone Company Pursuant to Section 252(b) of the Telecommunications Act of 1996 (ICC 
Nov. 30, 2004) (“MCI Arbitration Decision”), at 84.  AT&T Illinois also cites a 2009 decision in 
which the Commission determined that 911service does not constitute a “telephone exchange 
service.”  Arbitration Decision, Docket 08-0545, Intrado, Inc. Petition for Arbitration pursuant 
to Section 252(b) of the Communications Act of 1934 as Amended to Establish an 
Interconnection Agreement with Illinois Bell Telephone Company (ICC March 17, 2009), at 21. 

 
AT&T Illinois also argues that Sprint’s position with respect to 911 trunks is directly 

contrary to other ICA provisions, to which Sprint has agreed, which state that:  (i) Sprint is solely 
responsible for the cost of 911 facilities; and (ii) to the extent Sprint leases those facilities from 
AT&T Illinois, it requires Sprint to do so pursuant to the special access tariff.  Accordingly, 
AT&T Illinois concludes, Sprint is precluded from using TELRIC-priced Interconnection 
Facilities for 911 trunks.   

 
In support of its position that it should be allowed to carry 911 and Equal Access Trunk 

groups over Interconnection Facilities, Sprint argues that all calls delivered between Sprint’s 
switch and AT&T’s switch qualifies as Section 251(c)(2) traffic whether or not those calls 
involve end users of both Sprint and AT&T Illinois. AT&T Illinois argues that Sprint cites no 
authority to support this proposition.  According to AT&T Illinois, under FCC Rule 51.5, 
Interconnection is not defined broadly in terms of all traffic that is sent from one party’s switch 
to another party’s switch.  Rather, it is more narrowly defined as the linking of two carriers’ 
networks for the “mutual exchange of traffic.”  47 C.F.R. § 51.5.  As signaled by the word 
“mutual,”  Interconnection involves the exchange of traffic that is originated by and delivered to 
end users of the two parties directly interconnected (here Sprint and AT&T Illinois), not traffic 
originated by, or destined for delivery to, a third party, such as an IXC, to which Sprint is 
indirectly interconnected. In the latter instance, AT&T Illinois is merely acting as an 
intermediary to facilitate the mutual exchange of traffic between Sprint and the third party; there 
is no mutual exchange of traffic between Sprint and AT&T Illinois.   

 
AT&T Illinois asserts that this common sense interpretation of Rule 51.5 is supported by 

the FCC in its Talk America amicus brief, where, for example, the FCC explained that the 
purpose of Section 251(c)(2) Interconnection is to “enable[] customers of a competitive LEC to 
call the incumbent’s customers, and vice versa.  The absence of such interconnection would 
disadvantage the competitive LEC, whose customers would be unable to call (or receive calls 
from) the incumbent’s much larger customer base.”  AT&T Ill. Cross Ex. 1 at 2-3.  AT&T 
Illinois asserts that its interpretation of Rule 51.1 is also supported by numerous decisions of the 
Supreme Court and other courts, which make it clear that the purpose of the section 251(c)(2) 
interconnection requirement is to “ensure[] that customers on a competitor’s network can call 
customers on the incumbent’s network, and vice versa.”  Talk America, 131 S. Ct. 2254, 2258.  
See also Autotel v. Nevada Bell Telephone Co., 697 F.3d 846, 849 (9th Cir. 2012) 
(interconnection allows “customers of one LEC to call the customers of another” (quoting 
Verizon California, Inc. v. Peevey, 462 F.3d 1142, 1146 (9th Cir. 2006)); Puerto Rico Telephone 
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Co., Inc. v. SprintCom, Inc., 662 F.3d 74, 80 (1st Cir. 2011) (“Interconnection allows customers 
of one LEC to call the customers of another, with the calling party’s LEC (the ‘originating’ 
carrier) transporting the call to the connection point, where the called party’s LEC (the 
‘terminating’ carrier) takes over and transports the call to its end point.”); Pacific Bell Telephone 
Co. v. California Public Utilities Com'n, 621 F.3d 836, 840 (9th Cir. 2010) (“interconnection 
provides a way for a competitive LEC's customers to reach AT&T's customers and vice versa”); 
Global Naps, Inc. v. Verizon New England, Inc., 444 F.3d 59, 62 (1st Cir. 2006) 
(“Interconnection permits customers of one local exchange carrier to make calls to, and receive 
calls from, customers of other local exchange carriers.”); Global Naps, Inc. v. Massachusetts 
Dept. of Telecommunications and Energy, 427 F.3d 34, 36 (1st Cir. 2005) (“Interconnection 
allows customers of CLECs to receive calls from, and place calls to, customers of ILECs.”); 
Verizon New York Inc. v. Global NAPS, Inc., 463 F. Supp. 2d 330, 333 (E.D.N.Y. 2006) 
(interconnection “permits customers of one local exchange carrier to make calls to, and receive 
calls from, customers of other local exchange carriers”).   

 
AT&T Illinois also argues that Sprint’s position is inconsistent with Sprint’s 

acknowledgment that Interconnection Facilities may not be used for “backhauling” traffic. As 
the Court of Appeals for the Ninth Circuit observed in Pacific Bell Telephone Co., supra, the key 
distinction between the use of entrance facilities for backhauling and the use of such facilities for 
Interconnection, is that, in the case of backhauling, “only the competitive LEC benefits” 
whereas, in the case of Interconnection, “both competitor and incumbent benefit: the incumbent's 
customers can reach customers of the competitor, and vice versa.”  621 F.3d at 847.  AT&T 
Illinois asserts that the undisputed evidence demonstrates, and the Commission has previously 
determined, that a competitor’s 911 and equal access trunks are used to provide service solely on 
behalf of the customers of the competitor and, therefore, such trunks benefit only the 
competitor’s customers, not the ILEC’s customers.  MCI Arbitration Decision, at 84.  
Accordingly, Sprint’s use of entrance facilities to carry 911 and equal access trunks constitutes 
backhauling, and Sprint has no right to place such trunks on TELRIC-priced Interconnection 
Facilities.   

 
AT&T Illinois argues that Sprint’s attempt to narrow the meaning of “backhauling” to the 

transport of “internal traffic that is not switched by the ILEC network” is contradicted by the 
FCC’s statement that “backhauling is not limited to calls that originate and terminate with a 
competitive LEC’s customers,” but instead, “occurs whenever a competitive LEC uses an 
entrance facility for a purpose other than interconnection.”  AT&T Cross Ex. 1, FCC Amicus 
Brief at 6, n. 4.  As one example of backhauling (i.e., an example of what does not constitute 
Interconnection), the FCC described the use by a CLEC of an ILEC’s entrance facility to 
exchange traffic with a third party.  Id.  Similarly, in Illinois Bell Telephone Co. v. Box, the 
Seventh Circuit recognized that “backhauling” includes not only a CLEC’s use of entrance 
facilities to route traffic among its own customers, but also a CLEC’s use of entrance facilities 
“to transport traffic from the customers of one CLEC to the customers of another using the 
ILEC’s circuits as intermediaries.”  526 F.3d 1069, 1071.2  AT&T Illinois concludes that, as with 

                                                 
2 According to AT&T Illinois, the FCC amicus brief and the Seventh Circuit’s decision in Illinois Bell v. Box 
demonstrate AT&T Illinois is not legally required to allow Sprint to use Interconnection Facilities to send and 
receive transit traffic.  Nonetheless, AT&T Illinois has voluntarily agreed to allow Sprint to send and receive transit 
traffic over those facilities.  However, AT&T Illinois states, in doing so, it has not waived its rights to block Sprint’s 
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the examples of backhauling described by the FCC and the Seventh Circuit, Sprint’s use of 
AT&T Illinois as an “intermediary” to facilitate Sprint’s exchange of traffic with 911 PSAPs and 
with IXCs does not involve or benefit AT&T Illinois’ end-users and, therefore, constitutes the 
use of AT&T Illinois’ facilities for purposes “other than interconnection,” i.e., “backhauling.”  
AT&T Cross Ex. 1, FCC Amicus Brief at 6, n. 4.   

 
 AT&T Illinois also takes issue with Sprint’s reliance on language in the CAF Order3 that 

states that, as long as an existing carrier is using a section 251(c)(2) interconnection arrangement 
to exchange some telephone exchange service and/or exchange access service, section 251(c)(2) 
“does not preclude the carrier from using that same functionality  to exchange other traffic with 
the incumbent LEC, as well.”  CAF Order at ¶ 972.  Sprint claims that this statement indicates a 
“clear intent” on the part of the FCC to allow CLECs and CMRS providers to use 
Interconnection Facilities to carry 911 and Equal Access trunk groups.  AT&T Illinois contends 
that Sprint reads far too much into that paragraph, which was intended to resolve a “potential 
ambiguity in existing law” regarding carriers’ ability to use existing  251(c)(2) interconnection 
arrangement  to exchange VoIP-to-PSTN traffic -- an ambiguity that arose out of that fact that 
the FCC has never classified interconnected VoIP services as “telecommunications services.”  
CAF Order at ¶¶ 954, 972.  AT&T Illinois contends that the phrase “exchange other traffic with 
the [ILEC],” as used in the paragraph 972, should properly be read as a reference to the FCC’s 
Rule 51.5 definition of Interconnection as the “linking of two networks for the mutual exchange 
of traffic.”  47 C.F.R § 51.5.  Since VoIP-to-PSTN traffic includes traffic exchanged between the 
VoIP providers’ and ILECs’ end users, there is no basis to conclude that the FCC intended to 
broaden its interpretation of the phrase “mutual exchange of traffic,” as expressed in its amicus 
brief in Talk America, to include traffic, such as 911 and Equal Access traffic, that is not 
exchanged with an ILEC’s end users.  Nor, AT&T Illinois argues, should the CAF Order be read 
as contradicting the Supreme Court’s statement in Talk America that “entrance facilities leased 
under § 251(c)(2) can be used only for interconnection,” as defined in FCC Rule 51.5.  131 S.Ct. 
at 2264 (emphasis added).   

 
ISSUE 21: Should the ICA permit AT&T to obtain an independent audit 

of Sprint’s use of Interconnection Facilities? 
 

AT&T Illinois argues that it should be allowed to request an independent audit to ensure 
that Interconnection Facilities are being used solely for section 251(c)(2) Interconnection and not 
for any other purpose, including the purposes listed in section 3.5.3 (Issue 20(b)).  To avoid an 
undue burden on Sprint, AT&T Illinois’ proposal allows for such an audit no more frequently 
than once a year.  According to AT&T Illinois, audit provisions such as those proposed by 
AT&T Illinois are not unusual.  For example, the ICA that AT&T Illinois currently has with 
Sprint’s CLEC affiliate, Sprint Communications, LLP, allows AT&T Illinois to request an 
independent audit of Sprint’s use of certain unbundled network elements (“UNEs”) to ensure 
compliance with the eligibility criteria applicable to such UNEs.   

 

                                                                                                                                                             
attempted use of Interconnection Facilities for routing other forms of backhaul (i.e., non-Interconnection) traffic, 
such as 911 and IXC traffic.   
3 Report and Order and Further Notice of Proposed Rulemaking, Connect America Fund et al., WC Docket No. 10-
90 et al., FCC 11-161 at para. 1404 (rel. Nov. 18, 2011) (“CAF Order”).   
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Sprint proposes language for Attachment 2, section 3.5.5.7, as an alternative.  AT&T 
Illinois asserts that Sprint’s proposed language is inadequate, because it provides only that 
AT&T Illinois may notify Sprint of non-compliance and invoke the ICA’s dispute resolution 
provisions.  Contrary to Sprint’s assumption, AT&T Illinois may not always be able to tell from 
its own records that Sprint is not is in compliance with the ICA’s provisions for the use of 
Interconnection Facilities.  If AT&T Illinois has reason to believe that Sprint (or an adopting 
carrier) is not in compliance, but does not have the records to confirm that belief, it may be 
necessary, and is entirely reasonable, for AT&T Illinois to request an independent audit.  Staff 
supports AT&T Illinois’ position, pointing to a recent dispute in which a carrier, Halo Wireless, 
Inc., sent traffic to AT&T Illinois despite Halo’s inability to identify where the call originated.   
AT&T Illinois and Staff contend that the proposed audit language protects against such abuses. 

 
AT&T Illinois notes that Sprint’s witness for Issue 21 and the related Issue 22 (discussed 

below) did not provide any comments on the specific language of AT&T Illinois’ proposed audit 
provisions.  Rather, that witness simply objected to the inclusion of any audit provisions, arguing 
that such provisions “are all based upon, and only necessary to enforce” AT&T Illinois’ position 
(supported by Staff) that Sprint has a right to use TELRIC-priced Interconnection Facilities only 
for the mutual exchange of traffic between end users of Sprint and AT&T Illinois.  In response, 
AT&T Illinois argues that if the Commission adopts the AT&T Illinois/Staff position on the 
appropriate use limitations for Interconnection Facilities in its resolution of Issue 20(b), the 
Commission also should resolve Issue 21 in favor of AT&T Illinois, because it is entirely 
reasonable to include audit provisions to enforce those limitations.   

 
AT&T Illinois asserts that Sprint’s argument that an audit provision would “create 

unnecessary inefficiency” is baseless. According to AT&T Illinois, if it has records sufficient to 
demonstrate any non-compliance, then the audit provision will not come into play.  If, on the 
other hand, AT&T Illinois has reason to suspect non-compliance but does not have the records to 
support a finding of non-compliance, then the audit provision provides substantial protection.   

 
ISSUE 22: If audit provisions are included in the ICA and an audit 

demonstrates Sprint is not compliant, how should Sprint’s 
non-compliance be addressed? 

 
This issue here involves AT&T Illinois’ proposed language governing (1) remedies for 

non-compliance of the ICA’s Interconnection Facilities use limitations; and (2) assignment of the 
costs of the independent auditor.  AT&T Illinois notes that, aside from its general objection to 
audits, Sprint did not identify any problems with the specific audit language proposed by AT&T 
Illinois.  Staff recommended the adoption of AT&T Illinois’ proposed sections 3.5.5.5, 3.5.5.5.2, 
3.5.5.7, and 3.5.5.8.  Staff, however, took issue with the remedy provisions of sections 3.5.5.5.1 
and 3.5.5.6 and the audit cost recovery provision of section 3.5.5.5.3.   

 
Remedies for non-compliance (sections 3.5.5.5.1 and 3.5.5.6) 
 
Section 3.5.5.5.1 gives Sprint 45 days after receipt of the auditor’s report to correct 

violations by converting or disconnecting non-compliant facilities.  Section 3.5.5.6 states that if 
Sprint does not issue the orders to bring the facilities into compliance (or disconnect them), 
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AT&T Illinois may issue the conversion orders.  Staff argues that these provisions are “overly 
punitive” because they would force Sprint to convert or disconnect facilities for a single 
misrouted call.  In response, an AT&T Illinois asserts that this is not a realistic concern.  Because 
calls are routed in accordance with a carrier’s switch translations, which are established based on 
the Local Exchange Routing Guide (“LERG”), individual calls are not routed independent of the 
trunk group that carries other calls to the same destination.  Thus, if Sprint misroutes one call 
destined to a particular NPA-NXX code, it will misroute all calls to that code.   

 
AT&T Illinois also disagrees with Staff’s assertion that AT&T Illinois’ proposed section 

3.5.5.5.2 (which Staff supports) provides a sufficient “penalty” for Sprint’s non-compliance. 
According to AT&T Illinois, section 3.5.5.5.2 only provides for a retroactive true-up to access 
rates and does not provide for a prospective change in billing (absent conversion orders).  Thus, 
AT&T Illinois contends,  unless Sprint submits an order for the conversion of the non-compliant 
Interconnection Facility to access, as would be required by section 3.5.5.5.1 (or unless AT&T 
Illinois is allowed to initiate such a conversion on its own (assuming that Sprint failed to do so 
itself), as provided for by section 3.5.5.6), AT&T Illinois could be forced to provide TELRIC-
priced Interconnection Facilities that have been proven to be used for non–Interconnection 
purposes with no requirement that Sprint cease its non-compliance.   

 
In its brief, Staff recommended, as an alternative to AT&T Illinois’ proposed sections 

3.5.5.5.1 and 3.5.5.6, that the Commission order language permitting AT&T Illinois to propose 
an amendment to the ICA, including its proposed conversion or discontinuance language, “in the 
event that significant non-compliance is found in any audit.”  Staff, however, does not suggest a 
definition for “significant non-compliance,” but instead recommends that the Commission 
determine “what constitutes significant noncompliance,” if the parties cannot resolve the issue.  
AT&T Illinois argues that Staff’s proposal leaves too many issues open for Commission 
determination at a later point in time, resulting in unnecessary uncertainty.  AT&T Illinois also 
argues that Staff does not identify any persuasive reasons for rejecting AT&T Illinois’ remedy 
provisions.   

 
Recovery of audit costs (section 3.5.5.5.3) 
 
AT&T Illinois’ proposed section 3.5.5.5.3 provides that if the number of circuits found 

by an independent auditor to be non-compliant is equal to or greater than 10% of the number of 
circuits being audited, then Sprint must reimburse AT&T Illinois for 100% of the cost of the 
audit.  If the number of non-complaint circuits is less than 10%, then Sprint would be required to 
reimburse AT&T Illinois an amount of the auditor’s costs that is in direct proportion to the 
number of circuits found to be non-compliant.   

 
Staff asserts that the provision is “overly punitive” because it “could force Sprint to incur 

all costs for all audits, even where non-compliance is de minimus (for example, in an audit of 10 
facilities where at only one of the facilities a single call was inappropriately routed over the 
facility on only one occasion).” AT&T Illinois argues that this objection is unwarranted because 
the hypothetical situation on which Staff bases this objection is one that will not occur.  As 
explained above, if Sprint misroutes one call destined to a particular NPA-NXX code, it will 
misroute all calls to that code.  Accordingly, it is virtually impossible for an audit to identify only 
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a single misrouted call on a single occasion.  AT&T Illinois also takes issue with Staff’s 
assertion that AT&T Illinois’ proposal could incent it to conduct overly frequent and 
unnecessary audits.  According to AT&T Illinois, Staff’s argument is unfounded because, under 
its proposed language, (i) AT&T Illinois cannot request a third party audit more than once a 
year; and (ii) AT&T Illinois will bear 90% or more of the costs of the auditor if the audit does 
not uncover substantial non-compliance.   

 
 As an alternative to AT&T Illinois’ proposal, Staff recommends that the auditor’s costs 

be shared between Sprint and AT&T Illinois based on the ratio of non-compliant facilities to the 
total number of facilities audited.  AT&T Illinois argues that Staff’s recommended approach 
could lead to unfair results and may not provide a sufficient incentive for Sprint (or an adopting 
carrier) to comply with the ICA’s use limitations, particularly if there are a large number of 
facilities.  As an example, AT&T Illinois discussed a hypothetical in which AT&T Illinois 
requests an audit of 40 DS1 Interconnection Facilities, the auditor’s cost is $28,000, and the 
auditor finds that ten of the 40 DS1s are used for non-Interconnection traffic.  According to 
AT&T Illinois, under Staff’s proposal, Sprint (or an adopting carrier) would incur only one-
quarter, or $7,000, of the auditor’s costs, with AT&T Illinois bearing the other $21,000 – even 
though the audit revealed the carrier to be in substantial non-compliance with the ICA.  AT&T 
Illinois argues that it is not reasonable for it to have to bear three-quarters of the audit cost when 
the other party is substantially out of compliance, simply because AT&T Illinois did not have 
sufficient data to either narrow the scope of the audit to fewer DS1s or to avoid the audit entirely.  
AT&T Illinois claims that, by comparison, its proposal to share the auditor’s costs only when the 
carrier is more than 90% compliant is reasonable and fair because it appropriately places the 
burden on the carrier to comply.   

 
In its initial brief, Staff made an additional recommendation that AT&T Illinois be 

permitted to “seek further recovery, beyond the pro-rate proportions, in the event that significant 
non-compliance is found in any audit.”  According to AT&T Illinois, however, Staff does not 
suggest a definition for “significant non-compliance” and does not explain what “further 
recovery” AT&T Illinois could seek in such a case.  In response to Staff’s argument that its new 
proposal would properly “place some burden on AT&T Illinois to demonstrate that non-
compliance is more than de minimus,” AT&T Illinois argues that its proposal already does that 
because it would allow AT&T Illinois to fully recover the cost of the auditor only where the 
audit reveals that 10% or more of the circuits audited are in non-compliance with the ICA’s 
requirements.  AT&T Illinois contends that this is a reasonable measure of substantial non-
compliance, and neither Staff nor Sprint suggest otherwise.   

 
ISSUE 24(b): Under what circumstances may Sprint use Combined Trunk 

Groups? 
 

AT&T Illinois states that the dispute in Issue 24(b) is whether Sprint can mix 
Interconnection traffic with all other types of traffic (principally IXC switched access) on its 
Interconnection Facilities, while still paying TELRIC-based rates for those facilities.  According 
to AT&T Illinois, the answer to this question is “no.”  TELRIC-priced Interconnection Facilities 
can be used only for Interconnection.   
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As AT&T Illinois explained in Issues 13, 19, and 20, above, TELRIC-priced 
Interconnection Facilities are only available for Interconnection - not to carry switched access 
traffic.  This is so, AT&T Illinois contends, because of the Supreme Court’s decision in Talk 
America stating that “entrance facilities leased under § 251(c)(2) can be used only for 
interconnection.”  131 S.Ct. at 2264 (emphasis added).  AT&T Illinois contends that Sprint’s 
proposal for both 4.2.3 and 4.2.4 runs afoul of federal law because it includes no language that 
limits TELRIC-based pricing to facilities that carry only Interconnection traffic and would allow 
Sprint to use those facilities for ordinary switched access traffic.   

 
In response to Sprint’s argument that IXC switched access traffic is “exchange access” 

under section 251(c)(2)(A) of the Act, AT&T Illinois asserts that Sprint and AT&T Illinois are 
not providing “exchange access” services to each other in this situation because AT&T Illinois is 
not sending Sprint InterMTA traffic from AT&T Illinois’ end users.  The traffic in question is 
from IXCs – not from AT&T Illinois’ end users.  According to AT&T Illinois, because there is 
no traffic from its end users in this situation, there is no “mutual exchange of traffic” that would 
qualify as 251(c)(2) traffic eligible for TELRIC-priced transport facilities.   

 
AT&T Illinois also disputes Sprint’s argument that AT&T Illinois and Sprint are jointly 

providing exchange access to IXCs, for the same reasons, i.e., because AT&T Illinois has no end 
users in this situation.  AT&T Illinois asserts that it is Sprint that is providing the exchange 
access to the IXC, because it is Sprint’s exchange customer the IXC is “accessing.”  AT&T 
Illinois simply provides tandem switching and transport to the IXC so that Sprint can provide the 
IXC with access to the Sprint customer.   

 
AT&T Illinois points out that Sprint has been exchanging traffic with IXCs through 

AT&T Illinois access tandems for years, and that traffic has never been placed over 
Interconnection Facilities.  It has always been routed over switched access facilities.  This is true 
for all other carriers and there is no reason that Sprint should be treated differently than all other 
competing carriers.   

 
In further support of its position on Issue 24(b), AT&T Illinois contends that Sprint’s 

language should be rejected because it is inconsistent with other provisions of the ICA.  For 
example, it would allow Sprint to mix together on a single trunk group both “IXC Exchange 
Access” traffic and “Authorized Services” traffic.  But “Authorized Services” traffic includes 
E911 traffic, and Sprint agrees (Attachment 2, section 4.2.6) that 911 traffic will be carried over 
Type 2C Trunks, not Type 2A Combined Trunks.   

 
AT&T Illinois further contends that Sprint’s proposed language, in some cases, would 

obligate Sprint to establish an Equal Access Trunk Group only when it routes traffic to (and not 
from) an IXC via AT&T Illinois’ tandem switch.  In AT&T Illinois’ view, this language is 
inappropriate because it only deals with traffic in one direction.  Equal Access Trunks are 
required when Sprint either originates traffic to an IXC via AT&T Illinois’ tandem switch or 
receives traffic from an IXC via AT&T Illinois’ tandem.   

 
AT&T Illinois disputes Sprint’s argument that its InterMTA “toll” traffic should not be 

treated as access traffic because it is de minimus.  According to AT&T Illinois, there is no de 
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minimus exception in the law.  Further, InterMTA traffic is not de minimus.  Rather, Sprint is 
excluding from its consideration large volumes of traffic based on its bogus theory that 
InterMTA traffic is not “toll” traffic when a separate charge is not assessed.  This is wrong for 
the reasons explained in Section VI.B (Issues 7, 8, 36, 39, 40 and 41), below.  By AT&T Illinois’ 
reckoning, about 6% of mobile-to-land would be InterMTA, which is certainly not “de minimus.”   

 
Finally, in response to Sprint’s argument that “policy considerations” should allow it to 

combine all types of traffic on TELRIC-priced Interconnection Facilities, AT&T Illinois asserts 
that “policy considerations” actually cut the other way because the FCC’s CAF Order establishes 
a nationwide plan to fundamentally restructure intercarrier compensation to reduce and eliminate 
access charges in a “gradual, measured transition that will facilitate predictability and stability.”  
CAF Order at ¶ 35.  Sprint’s proposal would eliminate the transport components of switched 
access charges immediately and would thereby interfere with the FCC’s nation-wide transition 
plan.  Indeed, as Staff recognizes, Sprint’s proposal would lead to “a relatively immediate 
elimination of certain access charges, a result inconsistent with the FCC’s specific determination 
to transition, rather than flash cut, away from traditional switched access charges.”  Zolnierek 
Direct at 52.   

 
ISSUE 30(a): Should InterMTA Traffic be routed and billed in accordance 

with Feature Group D? 
 

ISSUE 30(b): Should the ICA state that the parties will abide by the 
Ordering and Billing Forum’s guidelines regarding JIP? 

 
Issue 30(a).  AT&T Illinois states that Issue 30(a) asks whether four different types of 

traffic exchanged between the parties should be routed over Interconnection Facilities or equal 
access (i.e., switched access) facilities.   

 
1. Sprint InterMTA Traffic Terminating to AT&T Illinoi s – Section 4.10.4 

 
AT&T Illinois explains that this is Sprint-originated traffic that originates and terminates 

in different Major Trading Areas (“MTAs”).  This traffic is properly treated as switched access 
traffic and must be carried over switched access (i.e., equal access) facilities. 

 
Calls that originate and terminate in different MTAs historically were treated as switched 

access traffic, as the FCC explained in its Local Competition Order at ¶1036.  This is the way 
InterMTA traffic has been exchanged between AT&T Illinois and Sprint (and all other wireless 
carriers) for years.  Nothing has happened to change this long-standing practice. 

 
Sprint argues that its InterMTA traffic should not be treated as switched access because it 

is not “toll” traffic, and therefore is not “exchange access” traffic under section 153(16) of the 
Act.  AT&T Illinois responds that this issue is thoroughly addressed in Issues 39 and 40 and 
those arguments will not be repeated here – other than to say that Sprint’s creative theory has not 
been adopted by the FCC and has been rejected by at least two courts.  Global NAPs, Inc. v. 
Verizon New Eng., Inc., 454 F.3d 91, 98 (2d Cir. 2006); Line Systems, Inc. v. Sprint Nextel 
Corporation, 2012 WL 3024015, at **3, 4, Civil Action No. 11–6527 (E.D. Pa. July 24, 2012). 
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AT&T Illinois rejects Sprint’s argument that the CAF Order changes the way InterMTA 

traffic is handled.  AT&T Illinois agrees with Staff witness Dr. Rearden that the FCC was very 
clear in its CAF Order that InterMTA traffic is to be treated as access traffic for purposes of 
intercarrier compensation.  Accordingly, InterMTA traffic must continue to be routed over 
switched access transport facilities and may not be routed over TELRIC-priced Interconnection 
Facilities.   

 
2. AT&T Illinois Incidental InterMTA Traffic Termin ating to Sprint – Section 

4.10.5 
 

AT&T Illinois explains that these are AT&T Illinois-originated calls that appear to be 
IntraMTA based on the calling and called parties’ telephone numbers, but that in fact are 
InterMTA because the called party has roamed out of the MTA associated with his/her telephone 
number.  In this situation, AT&T Illinois does not know that the call is actually an InterMTA 
call.  Accordingly, AT&T Illinois contends that it should continue to route the call to Sprint over 
the Interconnection Facilities as though it were a normal IntraMTA call, as it has done for years. 
There is only a small amount of InterMTA traffic that is handled this way.   

 
AT&T Illinois notes that Staff agrees that this traffic should continue to be routed over 

the Interconnection Facilities.  However, Staff recommends slightly different wording for section 
4.10.5, and AT&T Illinois agrees to Staff’s revision, as follows: 

 
Originating Landline to CMRS InterMTA Traffic is routed over the 
Interconnection Trunks only when such traffic appears to AT&T Illinois 
(based on the calling and called parties’ telephone numbers) to be 
IntraMTA traffic. 

3. Traffic Going from an IXC to Sprint to AT&T Illi nois – Section 4.8.9 

AT&T Illinois explains that this is traffic Sprint receives from an IXC and hands off to 
AT&T Illinois for termination to an AT&T Illinois end user.  Calls between IXCs and AT&T 
Illinois’ end users are not the “mutual exchange of traffic” between Sprint and AT&T Illinois.  
A&T Illinois contends that, for the reasons given in Issues 13, 19, and 20, above, this is not 
Interconnection traffic subject to section 251(c)(2) and may not be routed over Interconnection 
Facilities obtained at TELRIC-based pricing.  Rather, these calls should be routed to tariffed 
switched access transport facilities. 

 
AT&T Illinois asserts that the FCC has always prevented carriers from obtaining 

251(c)(2) interconnection for interexchange purposes and that nothing in the CAF Order changed 
that restriction.  It agrees with Staff that the CAF Order disapproved of the Halo rate arbitrage 
scheme and that AT&T Illinois’ language would preclude any such scheme because it would 
prevent Sprint from routing traffic it receives from an IXC through the Interconnection Facilities.   

 
According to AT&T Illinois, Sprint acknowledges there have been cases in which 

wireless carriers have gamed the compensation system by making wireline traffic appear to be 
wireless traffic, but argues that Sprint does not engage in such tactics.  AT&T Illinois does not 
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suggest that Sprint would engage in a Halo-type access avoidance scheme.  But, it argues, 
interconnection agreements can be adopted by other carriers under section 252(i) of the 1996 
Act, so this agreement must safeguard against access avoidance.  In any event, AT&T Illinois 
says, if Sprint is not going to engage in that conduct, it should have no objection to placing 
section 4.8.9 in the ICA.  

 
Sprint argues that the language is unnecessary because it already agreed, in section 3.1.2 

of Attachment 2, that it would not deliver wireline traffic under this ICA unless and until the 
parties negotiate additional provisions for such traffic.  In response, AT&T Illinois asserts that 
section 3.1.2 does not prevent Sprint from requesting an amendment to allow it to terminate 
wireline traffic.  If the parties cannot agree on such an amendment, Sprint can take the issue to 
the Commission for dispute resolution.  So, in AT&T Illinois’ view, Sprint is wrong when it says 
that the ICA completely prevents it from terminating wireline traffic to AT&T Illinois.   

  
4. Traffic Between an IXC and Sprint that Goes Through AT&T Illinois –  

Section 4.10.3 
 
AT&T Illinois explains that this is traffic between an IXC and Sprint that is routed 

through an AT&T Illinois access tandem.  AT&T Illinois says that its language requires such 
traffic to be transported over equal access (i.e., switched access) transport facilities.  Sprint’s 
language, on the other hand, would allow it to “elect” whether or not to route this traffic over 
equal access trunks.  AT&T Illinois contends that for the reasons explained in Issues 13, 19, and 
20, above, this is not section 251(c)(2)  “Interconnection” traffic because there is no mutual 
exchange of traffic between AT&T Illinois and Sprint.  The Commission should therefore reject 
Sprint’s language for section 4.10.3.   

 
AT&T Illinois points out that Staff generally supports AT&T Illinois’ position, but 

suggests three changes to section 4.10.3.  Staff recommends that: 1) Sprint’s use of the term 
“switched access service” be rejected; 2) both proposals on “routing” be rejected and replaced 
with the words “routed to or routed from”; and 3) both proposals on trunk group language be 
adopted.  AT&T Illinois agrees with the first two recommendations, but not the third. 

 
On the third recommendation, the Sprint trunk group language reads, in part: “This 

arrangement requires a separate Trunk Group employing a Type 2 interface, when AT&T 
ILLINOIS is not able to record Sprint-originated traffic to an IXC.”  (Emphasis added).  AT&T 
Illinois says that in some states, AT&T is not able to record Sprint-originated traffic to an IXC, 
making this language essential in those states.  However, that is not the case in Illinois.  Here, 
AT&T Illinois is able to record Sprint-originated traffic to an IXC, so this language is 
meaningless in Illinois and should not be adopted.  AT&T Illinois recommends that the 
Commission adopt the following language for section 4.10.3:   

 
All traffic between Sprint and the AT&T ILLINOIS Access Tandem or 
combined local/Access Tandem routed to or routed from an Interexchange 
Carrier (“IXC”) connected with such AT&T ILLINOIS Access Tandem or 
combined local/Access Tandem, shall be transported over an Equal Access 
Trunk Group.  This Equal Access Trunk Group will be established for the 
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transmission and routing of all traffic between Sprint’s End Users and 
IXCs, via an AT&T ILLINOIS Access Tandem, or combined local/Access 
Tandem.  Where a separate Equal Access Trunk Group is used, Sprint is 
solely financially responsible for the facilities, termination, muxing, Trunk 
ports and any other equipment used to provide such Equal Access Trunk 
Groups.   

If the Commission decides to include the Sprint trunk group language, section 4.10.3 would be as 
follows:   

 

All traffic between Sprint and the AT&T ILLINOIS Access Tandem or 
combined local/Access Tandem routed to or routed from an Interexchange 
Carrier (“IXC”) connected with such AT&T ILLINOIS Access Tandem or 
combined local/Access Tandem, shall be transported over an Equal Access 
Trunk Group.  This arrangement requires a separate Trunk Group 
employing a Type 2 interface, when AT&T ILLINOIS is not able to record 
Sprint-originated traffic to an IXC.  Sprint also will provide to AT&T 
ILLINOIS, using industry standard data record formats, recordings of all 
calls (both Completed Calls and attempts) to IXCs from Sprint’s network, 
using Trunks employing a Type 2A interface.  This Equal Access Trunk 
Group will be established for the transmission and routing of all traffic 
between Sprint’s End Users and IXCs, via an AT&T ILLINOIS Access 
Tandem, or combined local/Access Tandem.  Where a separate Equal 
Access Trunk Group is used, Sprint is solely financially responsible for the 
facilities, termination, muxing, Trunk ports and any other equipment used to 
provide such Equal Access Trunk Groups.   

Issue 30(b).  AT&T Illinois explains that the issue here is whether Sprint should follow 
industry standards and provide calling records so that the parties can accurately classify calls as 
IntraMTA or InterMTA.  AT&T Illinois’ language would require both parties to abide by the 
ultimate resolution of Issue 2308 (“Recording and Signaling Changes Required to Support 
Billing”) pending before the Ordering and Billing Forum (“OBF”).  The OBF is an industry 
group that provides a forum for customers and providers in the telecommunications industry to 
identify and resolve national issues that affect ordering, billing, provisioning and exchange of 
information about services.  Both AT&T and Sprint participate in the OBF, and each company 
has a representative on the Board of Directors of ATIS, the entity that oversees the OBF.   

 
OBF Issue 2308 addresses the rules associated with populating the Jurisdictional 

Information Parameter (“JIP”) in call data records.  AT&T Illinois asserts that while JIP data, 
standing alone, does not identify whether a call is IntraMTA or InterMTA, it is a valuable tool to 
validate the amount of mobile-to-land InterMTA traffic that Sprint sends to AT&T Illinois and 
allows more accurate billing of Sprint for switched access services.   

 
AT&T Illinois states that Sprint is wrong when it argues that JIP data is unnecessary.  

AT&T Illinois says that it uses JIP information to help classify calls as InterMTA or IntraMTA.  
Sprint itself recognizes the value of JIP data, says AT&T Illinois, because it successfully urged 
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the Kentucky Commission to require a Kentucky ILEC to populate the JIP data field to 
determine whether traffic is InterMTA or IntraMTA.  Order, In the Matter of Complaint of Sprint 
Communications Company L.P. Against Brandenburg Telephone Company for the Unlawful 
Imposition of Access Charges, Case No. 2008-00135, 2009 WL 9041701, (Ky. Pub. Serv. 
Comm’n Nov. 6, 2009), at 6, 7, (where Sprint argued that “use of the JIP field is the most 
appropriate method for verifying the jurisdiction of a wireless call”).  As a result of Sprint’s 
advocacy the Kentucky commission ordered the parties to use JIP data for their InterMTA 
billing.  Having praised the value of JIP in Kentucky, Sprint cannot call it unnecessary in Illinois.   

 
AT&T Illinois also asserts that Sprint is wrong when it says that the FCC’s CAF Order 

rejected a call for JIP.  On the contrary, the CAF Order states at ¶728 that the issue is “best 
resolved by industry standards setting bodies.”  AT&T Illinois explains that this is the exact 
approach it takes in section 4.10.6, which says that the parties should abide by the OBF’s 
resolution of this issue.   
 

AT&T Illinois points out that Staff concedes JIP could be a “valuable tool,” but does not 
recommend AT&T Illinois’ language because it does not know whether it is feasible for Sprint to 
populate JIP data in the call records, does not know what costs Sprint might incur, and does not 
believe that OBF Issue 2308 has been finally resolved.   

 
AT&T Illinois contends that none these questions should prevent the Commission from 

adopting AT&T Illinois’ language.  Section 4.10.6 is written so that it applies to the final 
resolution of OBF Issue 2308, not to any interim resolution, so Sprint would only have to follow 
that issue resolution if and when it becomes final.  As for feasibility and cost, AT&T Illinois 
asserts that Sprint never raised any question about its ability to comply with the final resolution 
of OBF Issue 2308 and that it would be unusual for Sprint to claim that it was unable to comply 
with an industry standard developed by an industry body of which it is a member.  

 
III.  POINTS OF INTERCONNECTION  

ISSUE 15: Should the POI serve as both the physical and financial 
demarcation point between the parties’ networks? 

 
Issue 15 concerns the definition of the term “point of interconnection” (“POI”). 

According to AT&T Illinois, it is well-established that each carrier is physically and financially 
responsible for the transport facilities on its side of the POI, so the word “financially” should be 
included in the definition.  AT&T Illinois contends that the Commission has decided this issue in 
AT&T Illinois’ favor at least five times.  Arbitration Order, Docket 05-0402, Sprint 
Communications, L.P. d/b/a Sprint Communications Company, L.P. Petition for Consolidated 
Arbitration with Certain Illinois Incumbent Local Exchange Carriers pursuant to Section 252 of 
the Telecommunications Act of 1996 (Nov. 8, 2005) (“Sprint Communications Arbitration 
Decision”)  at 18-19; MCI Arbitration Decision, Docket No. 04-0469, at 79, 84; Arbitration 
Decision, Docket No. 01-0786, Global Naps, Inc. Petition for Arbitration Pursuant to Section 
252 of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with 
Illinois Bell Company d/b/a Ameritech, (May 14, 2002), at 8; Order on Rehearing, Docket No. 
02-0253, Global Naps Illinois, Inc., Petition for Arbitration Pursuant to Section 252 of the 
Telecommunications Act of 1996 to Establish an Interconnection Agreement with Verizon North, 
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Inc. f/k/a GTE North Incorporated and Verizon South, Inc., f/k/a GTE South Incorporated, (Nov. 
2, 2002); and Arbitration Decision, Docket No. 03-0329, AT&T Communications of Illinois, Inc., 
TCG Illinois and TCG Chicago, Verified Petition for Arbitration of Interconnection Rates, 
Terms and Conditions and Related Arrangements with Illinois Bell Telephone Company (SBC 
Illinois) pursuant to Section 252(b) of the Telecommunications Act of 1996, (August 26, 2003), 
at 22.   

 
AT&T Illinois says that there is a second dispute in Issue 15, where the parties propose 

different language to describe the interconnecting of networks that occurs at a POI.  The parties 
agree on the beginning of the language, which says that a POI “means a point on the AT&T 
Illinois’ network (End Office or Tandem building) where . . . .”  The disagreement arises in the 
next clause.  AT&T Illinois proposes to continue the sentence by succinctly saying “where the 
Parties’ networks meet.”  Sprint offers the more cumbersome “where the Interconnection 
Facilities connect with the AT&T Illinois network.”   

 
AT&T Illinois asserts that the choice turns on which party’s wording best describes the 

interconnection that occurs at a POI and that its language is clearer than Sprint’s.  Sprint’s 
language is unnecessarily repetitive because it uses the words “the AT&T Illinois network” – 
which already appear in the first clause of the sentence.  Likewise, AT&T Illinois sys that the 
Sprint language uses a defined term (“Interconnection Facilities”) where it is not needed, forcing 
the reader to cross-reference the definition of that term in GT&C section 2.60 – which is also a 
disputed term in this proceeding. 

 
Staff offers its own version of the first portion of section 2.88, as follows: 

Point of Interconnection (“POI”) is a point on the AT&T Illinois network 
where Sprint physically links its network with the AT&T Illinois network 
for the mutual exchange of traffic. 

While AT&T Illinois acknowledges that this proposal cures the problems in Sprint’s language, it 
omits the useful parenthetical “(End Office or Tandem)” that the parties agreed upon and which 
accurately describes the points on the AT&T Illinois network where the POIs will be located.  
AT&T Illinois argues that, as a general proposition, the Commission should not alter language 
on which the parties have agreed.   
 

ISSUE 16: Must Sprint obtain AT&T’s consent to Sprint’s removal of a 
previously established POI? 

 
Issue 16 is whether Sprint may unilaterally decommission a POI the parties have already 

established.  Sprint wants unbridled discretion to do this; AT&T Illinois opposes Sprint’s 
language. 

 
AT&T Illinois argues that the Commission has already ruled in the MCI Arbitration 

Decision that carriers may not unilaterally eliminate established POIs and that there is no reason 
to change that decision now.  There, the Commission ruled that MCI could not unilaterally 
eliminate established POIs.  “The Commission concurs with SBC and Staff, however, that, 
where MCI already established multiple POIs in a LATA, it shall not decommission them in its 
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sole discretion.  [Discussion of fiber meet POI example omitted].  The Commission does not 
prohibit MCI from dismantling established interconnection arrangements in all circumstances.  
Instead, a LEC shall not be allowed to dismantle any established interconnection arrangement 
unless it either reaches an agreement with its interconnection partner, or receives Commission 
approval based upon sufficient justification.”  Id. at 88-89. 

 
Thus, AT&T Illinois argues, since 2004 it has been the rule in Illinois that if a carrier 

with multiple POIs wants to eliminate a POI, it must negotiate with the other carrier.  If the 
carriers do not agree, then the carrier that wishes to decommission a POI can bring the issue to 
the Commission.  This rule makes perfect sense, AT&T Illinois asserts, because:  1) it costs time 
and money to establish POIs and this could be wasted if one carrier decides to eliminate a POI; 
2) POIs are established only when carriers recognize that they provide an efficient way to 
interconnect; 3) a multi-POI architecture creates public benefits by providing the diversity and 
reliability that a single POI does not; and 4) since the POIs in question were established by 
mutual agreement in the current ICA it is only reasonable that they be decommissioned, if 
necessary, by the same mutual agreement.   

 
AT&T Illinois asserts that none of Sprint’s arguments justify a change to the ruling in the 

MCI Arbitration Decision.  First, Sprint asserts that section 251(c)(2)(B) of the 1996 Act gives it 
an unfettered right to decommission POIs.  None of the FCC or Commission orders that Sprint 
relies upon, however, address decommissioning or otherwise give an interconnecting carrier free 
license to decommission POIs.  Moreover, Sprint’s analysis overlooks section 251(c)(2)(D), 
which gives the Commission leeway to approve interconnection terms and conditions for the 
decommissioning of POIs, as long as those terms and conditions are “just, reasonable, and 
nondiscriminatory.”   

 
AT&T Illinois contends that Sprint is wrong when it argues that the MCI Arbitration 

Decision applies only to fiber meet arrangements.  According to AT&T Illinois, there is nothing 
in the Commission’s order that limits its ruling in that way.  On the contrary, the Commission’s 
ruling by its terms applies to “any established interconnection arrangement.”  Id. at 88.  The 
Commission’s Staff disagrees with Sprint’s misinterpretation of the MCI Arbitration Decision.   

 
Sprint argues that when it turns down its iDEN network it wants to decommission POIs 

and does not want AT&T Illinois to interfere with those POIs.  ATT Illinois responds by stating 
that Sprint’s concerns are already cared for by the MCI Arbitration Decision.  Despite Sprint’s 
rhetoric that this process is “inefficient, unfair and one-sided,” in reality the process is fair and 
even-handed because it requires Sprint and AT&T Illinois to negotiate in good faith to attempt to 
reach agreement over a requested decommissioning and allows Sprint to bring any dispute to the 
Commission for resolution.  MCI Arbitration Decision at 88-89.  Thus, the ultimate authority on 
any decommissioning issue will be the Commission – not AT&T Illinois.   

 
AT&T Illinois asserts that Sprint is wrong when it complains about the time and expense 

involved in a potential dispute resolution proceeding at the Commission.  A potential dispute 
about POIs is no different from any other dispute under the ICA and would be resolved by the 
same dispute resolution processes that have successfully governed interconnection arrangements 
for years.   
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AT&T Illinois asserts that Sprint is also wrong when it argues that AT&T Illinois will 

use the process to “stand in the way of efficiency to protect its own bottom line.”  Sprint Br. at 
36.  There is absolutely no basis for this allegation.  Mr. Albright made it absolutely clear at the 
hearing that AT&T Illinois’ decisions on any Sprint proposal to decommission a POI will be 
driven solely by network considerations and not by financial concerns.   

 
Nor will AT&T Illinois use the process to obstruct Sprint’s network reconfiguration.  Mr. 

Albright explained that AT&T Illinois would bring a network sensibility to discussions about 
POIs:  “If Sprint seeks to decommission, then I think it’s only fair that the engineers on both 
sides or the parties get together to determine what’s going to be the best way to do this, and is it 
in the best interests of both the customers or end users of Sprint and AT&T.”  Tr. at 592-593.  
This is a far-cry from the interfering, obstructionist picture Sprint attempts to paint.  On the 
contrary, this is very real evidence that the process developed by the Commission in the MCI 
Arbitration Decision works now and will work in the future.   

 
In response to Sprint’s assertion that there is no evidence in the record that AT&T Illinois 

incurs costs when Sprint decommissions a POI, AT&T Illinois explains that it established it that 
incurs costs to create a POI and that those costs will be wasted if a POI is decommissioned.  This 
evidence shows that:  1) costs include the engineering and provisioning of switch ports, transport 
facilities and central office equipment; 2) construction of new facilities may be required; 3) 
augmentation of facilities may be required to handle additional traffic after a POI is established; 
and 4) “stranded investment” can occur if those facilities go unused after a POI is 
decommissioned.  This is ample evidence of the type of costs incurred by AT&T Illinois to 
establish and decommission POIs.  

 
Finally, AT&T Illinois explains that Sprint is wrong when it argues that the CAF Order 

requires the Commission to revisit the MCI Arbitration Decision because the transition to bill-
and-keep changes the “economics associated with establishing POIs.”  Sprint Br. at 42.  
According to AT&T Illinois, Sprint relies on the change in law provision of the CAF Order 
(¶815), but “change in law” is irrelevant to this proceeding because the parties are not attempting 
to amend an existing ICA – they are developing a completely new ICA.  Moreover, paragraph 
815 says nothing about POIs and so provides no authority at all for Sprint’s position.  When the 
CAF Order does discuss POIs, it does so in its Further Notice of Proposed Rulemaking, where it 
asks for comments on “additional topics that will guide the next steps to comprehensive reform 
of the intercarrier compensation system initiated in the Order.”  Id. at ¶1296, 1316.   
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ISSUE 17(a) Should Sprint be required to establish additional Points of 
Interconnection (POIs) when its traffic to an AT&T Tandem 
Serving Area exceeds 24 DS1s? 

 
ISSUE 17(b)  Should Sprint be required to establish an additional Points of 

Interconnection (POI) at an AT&T end office not served by an 
AT&T tandem when its traffic to that end office exceeds 24 
DS1s? 

 
ISSUE 17(c)  Should Sprint establish these additional connections within 90 

days? 
 

The dispute here is whether Sprint should be required to establish additional POIs when 
traffic at an existing POI exceeds the capacity of one (1) DS3 for three consecutive months.   

 
AT&T Illinois asserts that the Commission correctly held in the Level 3 Arbitration 

Order that carriers should establish additional POIs as traffic grows.  Arbitration Decision, 
Docket No. 00-0332, Petition for Arbitration Pursuant to Section 252 (b) of the 
Telecommunications Act of 1996 to Establish an Interconnection Agreement with Illinois Bell 
Telephone Company d/b/a Ameritech Illinois, (ICC Aug. 30, 2000) (“Level 3 Arbitration 
Order”), at 31.  According to AT&T Illinois, a multi-POI architecture enhances network 
reliability by reducing the chance that a catastrophic failure at a single location, such as a fire or 
flood, can completely isolate a carrier’s network from the public switched telephone network.  
National concerns about network reliability have never been higher, and having more than one 
POI undeniably enhances network reliability.   

 
AT&T Illinois also contends that having more than one POI balances facilities 

investment between carriers.  Relatedly, it states that the CAF Order (at ¶ 776) makes it clear 
that the Commission has authority to require additional POIs for the exchange of traffic that is 
subject to a “bill and keep” regime and that “states will determine through the arbitration process 
the points on a network at which a carrier must deliver terminating traffic to another carrier.”   

 
AT&T Illinois asserts, however, that the OC-12 threshold established in the Level 3 

Arbitration Order is far too high.  AT&T Illinois submitted actual network data, which shows 
that few, if any, interconnections reach that traffic volume.  In order to have a rule that actually 
means something, AT&T Illinois says that the Commission should lower the traffic threshold.  
While AT&T Illinois initially proposed a threshold of 24 DS1s, it revised that proposal to one 
DS3 (equal to 28 DS1s).4  According to AT&T Illinois, this is higher than the threshold level of 
24 DS1s adopted by the Public Utility Commission of Texas.  Order Approving Interconnection 
Agreement, Docket No. 21791, Petition of Southwestern Bell Telephone Company for 
Arbitration with MCI Worldcom, Inc. Pursuant to Section 252(b)(1) of the Federal 
Telecommunications Act of 1996, (Pub. Util. Comm’n Texas Sept. 20, 2000), at 4.   

                                                 
4 AT&T Illinois explained that a DS1 provides 24 voice grade channels.  There are 28 DS1 channels in a DS3, so a 
DS3 can provide 672 (24 x 28) voice grade channels.  There are three DS3s in an OC-3, so an OC-3 can provide 
2,016 (672 x 3) voice grade channels.  There are four OC-3s in an OC-12, so an OC-12 can provide 8,064 (2,016 x 
4) voice grade channels.   
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Staff agrees that the parties should be required to establish an additional POI once traffic 

between them reaches some pre-determined level.  In Staff’s view, however, the traffic threshold 
should be an OC-12.  AT&T Illinois contends that under an OC-12 threshold, a carrier would not 
have to establish an additional POI until traffic to a single tandem reached the level of 
67,000,000 minutes of use (“MOUs”) per month for three consecutive months.  Since there are 
13 tandem serving areas in the Chicago LATA, a carrier could have slightly under an OC-12’s 
worth of traffic at each of the 13 AT&T Illinois tandems – a huge volume of traffic by any 
measure – but still not be required to establish an additional POI.   

 
According to AT&T Illinois’ data, of the 773 interconnections that carriers have 

established with AT&T Illinois, there are only two with traffic volumes that exceed one OC-12 at 
a tandem serving area.  Thus, under the Commission’s current traffic threshold, only 0.26% of 
POIs would be affected and 99.74% would be unaffected.  To have any meaning, AT&T Illinois 
says, the threshold must be lower.  AT&T Illinois asserts that if the threshold is lowered to one 
(1) DS3, only 21.3% of the current interconnections would be affected – still a low number and 
reasonable on its face.  Lowering the traffic threshold to an OC-3 would affect just 6.1% of 
AT&T Illinois’ interconnections.  While AT&T Illinois is not advocating an OC-3 threshold, it 
says that this is far better than the OC-12 threshold recommended by Staff.   

 
Sprint argues that federal law permits it to have a single POI per LATA, so it cannot be 

required under any circumstances to establish an additional POI.  AT&T Illinois responds to this 
by pointing out that the Commission has already rejected that argument in the Level 3 
Arbitration Order by ruling that established carriers can be required to add POIs.  AT&T Illinois 
also asserts that Sprint is mistaken about federal law because the CAF Order (at ¶ 776) says that 
states have authority to determine the points on a network at which a carrier must deliver 
terminating traffic to another carrier and because section 251(c)(2)(D) gives the Commission 
authority to establish “just and reasonable” terms and conditions for interconnection.   

 
In response to Sprint’s argument that “AT&T presented no facts to prove risks of tandem 

exhaust,” AT&T Illinois says that it demonstrated that multiple POIs are warranted by the very 
real concern that tandem facilities, i.e., transport to and from tandem switches, are subject to 
exhaust if all traffic is run over the same facilities rather than spread over the transport facilities 
at multiple tandem locations.  AT&T Illinois says that its interconnection arrangements handle 
well over 2 billion MOUs per month and that this huge number of MOUs going through a single 
tandem, and routed over the transport facilities connecting that tandem with the rest of the 
network, would present a serious danger of exhausting those transport facilities.  That argument 
is fully supported by the record. 

 
Finally, AT&T Illinois points out that apart from the OC-12 threshold issue, Staff 

recommends the adoption of all the rest of AT&T Illinois’ language.   
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IV.  INTERCONNECTION FACILITY PRICING  

ISSUE 44: Should the ICA provide that Sprint is automatically entitled, 
as of the Effective Date of the ICA, to TELRIC-based pricing 
on facilities ordered from AT&T’s access tariff? 

 
AT&T Illinois objects to Sprint’s proposal to require AT&T Illinois to begin applying 

TELRIC-based rates immediately upon the Effective Date of the ICA to all of the facilities that 
Sprint is currently using to exchange traffic with AT&T Illinois.  AT&T Illinois asserts (and 
Staff agrees) that Sprint is entitled to TELRIC-based pricing only on facilities that are (1) used 
exclusively for Interconnection as the FCC defined that term in 47 C.F.R. § 51.5; and (2) ordered 
pursuant to the ICA.  The tariffed facilities Sprint currently leases from AT&T Illinois are not 
being used exclusively for Interconnection.  Rather, those facilities are being used for other 
purposes, such as backhaul, and, therefore, they do not qualify for TELRIC-based pricing as of 
the Effective Date of the ICA.  Accordingly, to qualify for TELRIC-based pricing, Sprint will 
first need to order, pursuant to the new ICA, Interconnection Facilities that are separate from the 
transport facilities used for non-Interconnection traffic.   

 
Sprint argues that the position of AT&T Illinois and Staff that Interconnection Facilities 

may only be used for section 251(c)(2) traffic is incorrect.  In response, AT&T Illinois contends 
that Sprint’s argument is not only wrong as a matter of law, for reasons discussed in connection 
with Issues 19 and 20, it also entirely overlooks the fact that Sprint has agreed that it may not use 
Interconnection Facilities for its backhaul traffic, and there is no dispute that the tariffed facilities 
currently purchased by Sprint, which it may seek to convert to TELRIC-based Interconnection 
Facilities, are currently used for backhaul.  Thus, Sprint’s proposal that it merely send notice to 
AT&T Illinois to convert facilities to TELRIC-based pricing plainly is unworkable.  Before it is 
entitled to TELRIC-based pricing, Sprint, at a minimum, must make alternative arrangements for 
the facilities it uses for backhaul purposes.   

 
In response to Sprint’s suggestion that there is no legal basis to require Sprint to 

terminate its lease of facilities under AT&T Illinois’ tariffs, as opposed to automatic TELRIC-
based pricing of those facilities (retroactive to the date of the ICA, upon some kind of written 
notice from Sprint), AT&T Illinois argues that this suggestion is also wrong as a matter of law.  
In Globalcom, Inc. v. ICC, 347 Ill. App. 3d 592, 617-18 (1st Dist. 2004), the court held that 
when a competitive carrier replaces tariffed special access services with UNEs at TELRIC-based 
rates, there is a “termination of service” under the tariff, even if the two services are 
“functionally identical.”  That is because “a CLEC that ends its special access services and 
purchases [UNEs] actually stops paying the tariffed rate for special access services and begins 
purchasing something else at a different price under a separate contract,” such that the tariffed 
service has been terminated.  Id.  (Emphasis in original.)  Thus, AT&T Illinois contends, while 
the new ICA may entitle Sprint to obtain Interconnection Facilities at TELRIC-based rates on a 
going-forward basis, the ICA cannot lawfully relieve Sprint of the obligations it has already 
assumed under AT&T Illinois’ tariffs, including the obligation to pay applicable termination fees 
when it terminates tariffed service prematurely.  See, e.g., Adams v. Northern Illinois Gas Co., 
809 N.E.2d 1248, 1263, 1265 (Ill. April 1, 2004) (a tariff “duly filed with the Commission, . . . 
binds both the utility and the customer and governs their relationship,” “is a law, not a contract, 
and has the force and effect of a statute,” and “pre-empt[s] . . . those suits that seek to alter the 
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terms and conditions provided for in [a] tariff” (quoting AT&T Co. v. Central Office Tel. Inc., 
524 U.S. 214, 229 (1998), and Illinois Central Gulf R.R. Co. v. Sankey Bros., Inc., 67 Ill.App.3d 
435, 439 (1978)).   

 
ISSUE 45(a): Should the Interconnection Facilities prices be applied on a 

“DS1/DS1 equivalents basis”? 
 

Sprint proposes language stating that TELRIC-based rates for Interconnection Facilities 
will be applied on a “DS1/DS1 equivalents basis.” AT&T Illinois argues that this is a vague and 
confusing term for which no definition or explanation is included in Sprint’s proposed contract 
language.  Sprint’s witness testified that the term “DS1/DS1 equivalents basis” “simply means 
that the TELRIC rates for DS1 (or DS3) Interconnection facilities will be equal to the TELRIC 
DS1 (or DS3) rates for Entrance Facilities and Interoffice Transport rates on the Pricing Sheets 
as already determined by the Commission.”  AT&T Illinois asserts that, if, in fact, the term 
“DS1/DS1 equivalents basis” is intended to mean what the witness says it means, there is no 
reason to include that confusing term in the ICA, since the DS1 and DS3 rates included on the 
Pricing Sheets speak for themselves.   

 
Sprint, however, indicates that it intends to interpret and apply the term “DS1/DS1 

equivalents basis” (if adopted) in a manner very different than its simple explanation of that term 
indicates.  Specifically, Sprint would interpret its proposed language as obligating AT&T Illinois 
to allow Sprint to use the same DS3 facility to carry both backhaul traffic and Interconnection 
traffic, with the price of that facility to be determined by allocating the total price of the DS3 
facility between TELRIC-based prices and tariffed special access prices based on the percentage 
of DS1 channels riding over the DS3 facility that are dedicated to Interconnection and 
backhauling, respectively.   

 
AT&T Illinois argues that, for the reasons discussed in connection with Issues 19 and 20, 

Sprint’s assumption that it can use the same DS3 Interconnection Facilities for both 
Interconnection and backhauling is wrong as a matter of law, because Interconnection Facilities 
are to be used exclusively for Interconnection.  In fact, AT&T Illinois points out, Sprint concedes 
that Interconnection Facilities may not be used for backhaul purposes, so that Sprint, if it desires 
to lease backhaul facilities from AT&T Illinois, must do so via tariff.   

 
AT&T Illinois agrees with Staff’s observation that Sprint’s proposal to apply rates on a 

pro-rata basis would inappropriately require AT&T Illinois to provide Interconnection Facilities 
below the TELRIC-based rates approved by the Commission.  Sprint posits an example where it 
uses seven DS1 channels of a single DS3 facility as “Interconnection Facilities” subject to 
TELRIC-based  rates, and twenty-one DS1 channels as tariffed “facilities” (e.g., for backhaul).5  

                                                 
5 AT&T Illinois asserts that Sprint’s use of the term “facilities” to describe individual DS1 channels on a DS3 
facility is a misnomer.  According to AT&T Illinois, a DS1 facility is a transport facility with 24 voice grade 
channels, providing the capacity to handle 24 simultaneous conversations. A DS3 facility, on the other hand, is a 
transport facility with capacity equal to the sum of the capacity of 28 DS1 facilities, so a DS3 can handle 672 (24 x 
28) simultaneous conversations.  A DS3 facility is “channelized,” meaning that it has 28 DS1capacity channels. 
However, just as an individual voice grade channel on DS1 facility is not a “facility,” an individual DS1 channel on 
a DS3 facility is not itself a “facility” – any more than a room the same size as a one-room building, but located 
within a building with 28 such rooms, is itself a “building.”   
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AT&T Illinois asserts that, in such circumstances, the appropriate result would be for Sprint to 
order seven DS1 Interconnection Facilities from the ICA, and pay the Commission’s established 
TELRIC rate for seven DS1 entrance facilities, as listed in the ICA’s Pricing Sheets, and obtain 
twenty-one DS1s from AT&T Illinois’ tariff and pay the tariffed rate for twenty-one DS1s.6  
Sprint, however, proposes to pay neither rate.  Instead, it proposes to pay a “blended” rate based 
upon the TELRIC-based and tariff rates for a DS3.  However, AT&T Illinois asserts, Sprint in 
this example will not be purchasing a DS3 Interconnection Facility, or a DS3 tariffed facility, so 
those DS3 rates are simply inapplicable.  In addition, as Staff explains, because DS1s and DS3s 
are priced differently, allowing Sprint to purchase seven DS1s channels at 7/28th the TELRIC-
based price of a DS3 facility would result in Sprint paying less than the parties’ agreed TELRIC-
based rate for seven DS1entrance facilities, as listed in the ICA’s Pricing Sheets.   

 
Thus, AT&T Illinois concludes, not only would Sprint avoid the Commission’s TELRIC-

based rates for DS1 entrance facilities, as agreed to by the parties and listed in ICA’s Pricing 
Sheets, but it would be allowed to pay less than other carriers that purchase seven DS1s.  The 
same is true of the tariffed facilities purchased by Sprint – instead of paying the same tariffed 
rates that all others would pay for twenty-one DS1s, Sprint would pay some special “pro rata” 
rate based upon a fraction of the DS3 price.  AT&T Illinois urges the Commission not to 
countenance such a discriminatory result. 

 
Finally, AT&T Illinois takes issue with Sprint’s suggestion that its proposal is consistent 

with pro-rata provisions of existing ICAs with AT&T.  According to AT&T Illinois, that is 
irrelevant, because whatever Sprint and AT&T ILECs may have voluntarily agreed to in the past 
has no bearing upon whether Sprint’s current proposal to pay sub-TELRIC-based prices can 
lawfully be forced upon AT&T Illinois.  In any event, AT&T Illinois contends, none of the 
provisions Sprint relies upon involves blending TELRIC-based and tariffed pricing as Sprint 
proposes here. 

 
ISSUE 45(b): Should the ICA reference specific Commission orders for 

Interconnection Facilities pricing? 
 

AT&T Illinois objects to Sprint’s proposal to reference specific Commission orders for 
Interconnection Facilities pricing. According to AT&T Illinois, such a reference is unnecessary 
because rates for Interconnection Facilities are included in the Pricing Sheets attached to the ICA 
and are not in dispute; they will apply regardless of the proceeding in which they happen to have 
been approved.  AT&T Illinois further asserts that, while it is correct that the TELRIC-based 
monthly recurring rates for DS1 and DS3 Interconnection Facilities in the Pricing Sheets happen 
to have been approved in the proceeding referenced by Sprint (Docket Nos. 96-0569 and 96-
0486 (consolidated)), at least one other TELRIC-based price listed in the Pricing Sheet (the 
$11.44 non-recurring service order charge applicable to electronic orders for DS1 and DS3 

                                                 
6 AT&T Illinois explains that Sprint could either order from the tariff 21 individual DS1 facilities or a single DS3 
facility, of which it would assign 21 channels.  The remaining seven channels would be available to Sprint for future 
assignment.  The same is true for TELRIC-priced Interconnection Facilities – Sprint could order either seven 
individual DS1s or a single DS3, of which it would assign seven channels, with the remaining 21 channels available 
for future Interconnection use.  There is an economic break-even point between assigning a portion of a DS3 as 
compared to ordering individual DS1s, since the cost of a DS3 is less than the cost of 28 DS1s.   
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Interconnection Facilities) was approved in Docket No. 02-0864.  Moreover, AT&T Illinois 
contends, if the Commission orders any of the previously approved TELRIC-based rates to be 
modified in some future proceeding, either party could seek to amend the ICA to include the 
updated rates in the Pricing Sheet pursuant to the ICA’s Intervening Law provision (GT&C 
section 21), in which case the reference to a specific docket would be incorrect or incomplete.   

 
ISSUE 45(c): Should Sprint be entitled to different rates for Interconnection 

Facilities than those set forth in the Price Sheet without 
amending the ICA? 

 
AT&T Illinois opposes Sprint’s proposal to require that any change in TELRIC-based 

prices ordered by the Commission in a future proceeding “be immediately available to Sprint 
without an amendment to the Agreement and or Pricing Sheets.”  AT&T Illinois argues that 
Sprint’s proposed language is unfairly one-sided, as it could be interpreted to provide Sprint with 
the immediate benefit of any ordered rate reductions without providing AT&T Illinois with a 
similar benefit in the event of any ordered rate increases.  AT&T Illinois further contends that 
neither Sprint nor AT&T Illinois should be automatically entitled to different rates without 
amending the ICA.  If the Commission were to establish different TELRIC-based prices for 
Interconnection Facilities in a generic cost proceeding, either party could request an ICA 
amendment to include those rates in the ICA, pursuant to the Intervening Law provisions of 
GT&C, section 21. Staff agrees with AT&T Illinois’ position.   

 
In response to Sprint’s assertion that an AT&T Illinois witness testified “that the 

negotiation and arbitration process could take ‘more than a year,’” AT&T Illinois contends that 
the witness was referring to the time that it takes to negotiate and arbitrate an entirely new ICA, 
not the time that it would take the parties to amend an existing ICA to incorporate newly-
approved TELRIC-based rates.   

 
ISSUE 46: Should the parties share the cost of TELRIC-priced facilities 

on Sprint’s side of the POI? 
 

ISSUE 47: Should Attachment 2 contain billing terms specific to 
Interconnection Facilities? 

 
Issues 46 and 47 involve Sprint’s proposal to require that all of the costs, both recurring 

and non-recurring, of Interconnection Facilities carrying two-way trunks be “equally shared” by 
the parties.  AT&T Illinois and Staff argue that Sprint’s proposal should be rejected because it is 
contrary to the well-recognized principle (discussed by AT&T Illinois in connection with Issue 
15) that each party to a section 251(c)(2) Interconnection arrangement is financially responsible 
for the facilities on its side of the POI.  Consistent with this principle, the Commission has 
previously rejected proposals, such as Sprint’s, to require ILECs to “share” in the cost of 
transport facilities located on the other party’s side of the POI.  See, e.g., MCI Arbitration 
Decision at 104; Sprint Communications Arbitration Decision at 13-19.  AT&T Illinois asserts 
that, because, as Sprint concedes, the Interconnection Facilities that Sprint may lease from 
AT&T Illinois are on Sprint’s side of the POI, they are 100% Sprint’s responsibility.   
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AT&T Illinois also points to agreed-upon ICA language, which properly states that 
“[e]ach Party shall be responsible for providing its own or leased Interconnection Facilities to 
route calls to the POI,” and “[e]ach Party may construct its own Interconnection Facilities, or it 
may purchase or lease the Interconnection Facilities from a Third Party, or Sprint may purchase 
or lease the Interconnection Facilities from AT&T Illinois, if available.”  Att. 2, § 3.3.  AT&T 
Illinois argues that, contrary to Sprint’s contention, when Sprint chooses to lease Interconnection 
Facilities from AT&T Illinois, there is no basis to require AT&T Illinois bear half the cost, any 
more than Sprint could require AT&T Illinois to bear half the cost if Sprint chooses to construct 
its own facilities or lease facilities from a third-party.   
 

AT&T Illinois also asserts that Sprint’s proposal is inconsistent with its insistence on 
exercising its right under section 251(c)(2) of the 1996 Act to obtain existing Interconnection 
Facilities at below-market TELRIC-based prices – prices that the U. S. Supreme Court has 
described as near confiscatory.  Verizon Comms. v. FCC, 535 U.S. 467, 489 (2002).  AT&T 
Illinois argues that there is no basis for requiring AT&T Illinois to further “share” in the costs of 
those facilities by allowing Sprint to pay less than the TELRIC-based price for such facilities. 
Sprint, however, argues that incumbent LECs are actually required to provide Interconnection 
Facilities at one-half of a TELRIC-based rate, since they are (by definition) used for the mutual 
exchange of traffic. AT&T Illinois asserts that if that were the rule, one would have expected the 
Supreme Court, or the FCC amicus brief upon which the Supreme Court relied, to say so.  They 
did not.  Instead, the Supreme Court agreed with the FCC that “AT&T must lease its existing 
entrance facilities for interconnection at cost-based rates” (131 S. Ct. at 2260) – not at one-half 
of a cost-based rate. 

 
In response to Sprint’s argument that its sharing proposal is supported by FCC Rules 

51.703(b) and 51.709(b) , AT&T Illinois asserts that the Commission rejected the exact same 
argument in Docket No. 05-0402, an arbitration involving Sprint’s CLEC affiliate (“Sprint 
Communications”) and a group of rural ILECs.  In that case, the Commission Staff opposed 
Sprint Communications’ sharing proposal, virtually identical to the one made by Sprint in this 
case, on the grounds that that “Sprint has not provided a compelling or persuasive reason for the 
Commission to depart from the accepted practice of requiring each interconnecting party to be 
physically and financially responsible for facilities on its side of the POI.”  Sprint 
Communications Arbitration Decision at 18-19.  Staff also pointed out that Rules 51.703(b) and 
51.709(b), on which Sprint Communications relied, govern reciprocal compensation, and 
“should not apply to rules for cost recovery of interconnection facilities.”  Id. at 18.  The 
Commission agreed with Staff and rejected Sprint’s sharing proposal.  Id. at 19.7   

 
AT&T Illinois asserts that the Commission’s decision in Docket 05-0402 is on point, and 

its analysis is supported by the plain language of the FCC’s Rules and the Supreme Court’s 

                                                 
7 While Sprint’s witness also relied heavily on FCC Rule 51.507(c), which establishes a cost structure standard 
applicable to “shared facilities,” Sprint, in its initial brief (at 61), mentions that rule only in passing and does not 
mention it at all in its reply brief.  AT&T Illinois argues that the rule is clearly inapplicable, because Interconnection 
Facilities are not “shared facilities” within the meaning of that rule; rather, they are “dedicated facilities,” as Sprint’s 
witness acknowledged. Accordingly, Interconnection Facilities are not subject FCC 51.507(c), but, instead, are 
subject to Rule 51.507(b), which requires that “costs of dedicated facilities shall be recovered through flat-rated 
charges.”  AT&T Illinois contends that the agreed rates for Interconnection Facilities meet this standard, a 
contention that Sprint did not dispute. 
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decision in Talk America.  As Sprint acknowledged, Rules 51.703 and 51.709 are included in 
Part 51, Subpart H of the FCC’s rules, which governs reciprocal compensation for the transport 
and termination of Non-access Telecommunications Traffic between LECs and other carriers.8  
Sprint’s witness acknowledged that the rules in Subpart H were promulgated to implement 
section 251(b)(5) of the 1996 Act, which imposes on all LECs the “duty to establish reciprocal 
compensation arrangements for the transport and termination of telecommunications.”  47 U.S.C. 
§ 251(b)(5).  AT&T Illinois contends that the statute requiring ILECs to provide for 
Interconnection, and the statute that the FCC and the Supreme Court have interpreted as 
requiring ILECs to provide competing carriers with access to TELRIC-based Interconnection 
Facilities, is section 251(c)(2), not section 251(b)(5).  In fact, FCC Rule 51.5, which defines 
Interconnection for purposes of section 251(c)(2), expressly excludes from that definition the 
“transport and termination of traffic.”   

 
According to AT&T Illinois, the conclusion that Rules 51.703(b) and 51.709(b) do not 

apply to an ILEC’s recovery of the cost of Interconnection Facilities is supported by Talk 
America, where the Supreme Court made clear that compensation for the “transport and 
termination of traffic” is “subject to different regulatory treatment” and “governed” by different 
“statutory provisions and regulations” than the regulatory treatment, statutory provisions and 
regulations applicable to compensation for Interconnection.  131 S. Ct. 2254, 2263.  Consistent 
with this analysis, the Supreme Court noted that a CLEC “typically pays one fee for 
interconnection – ‘just for having the link’ – and then an additional fee for the transport and 
termination of telephone calls.”  Id.  It is the “additional fee for the transport and termination of 
telephone calls,” not the “one fee for interconnection,” that is subject to the FCC’s Subpart H 
rules, including Rules 51.703 and 51.709.  AT&T Illinois concludes that, in accordance with the 
Supreme Court’s decision, the “one fee” that Sprint should be required to pay for Interconnection 
Facilities (i.e., for “just having the link”) is equal to the TELRIC-based price of those facilities, 
not a fraction of that price, as proposed by Sprint.   

 
Sprint argues that the order in Docket 05-0402 has been “superseded” by the order of the 

Chief of the FCC’s Enforcement Bureau in MAP Mobile Communications, Inc. v. Illinois Bell 
Telephone Company, et al., File No. EB-05-MD-013, Memorandum and Order, DA 09-1065 
(rel. 5/13/09).  According to Sprint, that order ruled that “AT&T Illinois could not bill a CMRS 
carrier for interconnection facilities used to deliver Illinois Bell-originated traffic on the CMRS 
carrier’s side of the point of interconnection with AT&T’s network.”  AT&T Illinois argues that 
the order did no such thing.  According to AT&T Illinois, the MAP Mobile Order is inapposite 
because it dealt with the transport of one-way paging traffic, which is not at issue here, and did 
not deal with an ILEC’s section 251(c)(2) interconnection obligations.  Furthermore, AT&T 
Illinois asserts, Sprint’s argument about that case incorrectly assumes that the interconnection 
facilities used to deliver ILEC-originated traffic to MAP Mobile were located on MAP Mobile’s 
side of the POI.  In fact, the opposite is true: the POI was located on MAP Mobile’s network, and 
the interconnection facilities at issue were all located on the ILECs’ side of the POI.  MAP 
Mobile Order at ¶¶ 27, n. 75.  This fact was key to the Enforcement Bureau’s ruling:   

 

                                                 
8 Rule 51.709 does not apply to the transport and termination of Non-access Telecommunications Traffic between 
ILECs and CMRS carriers, such as AT&T Illinois and Sprint, because such traffic is subject to “bill and keep.”  47 
C.F.R. § 51.705(a).   
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As applied to these facts, the Act and implementing Commission rules and orders 
prohibit [the ILECs] from charging MAP for the interconnection facilities and service 
they provide to MAP, to the extent such facilities and service were used to deliver 
intraMTA traffic originated on their networks to MAP’s point of interconnection.  
MAP Mobile Order at ¶31 (emphasis added).   
 
In other words, AT&T Illinois argues, MAP Mobile held that the ILECs could not impose 

charges calculated to recover costs of transporting their customers’ originating traffic on 
facilities that were located on the ILECs’ side of the POI.  AT&T Illinois argues that this ruling 
is fully consistent with the principle, consistently applied by the Commission, that each party to a 
section 251(c)(2) Interconnection arrangement is financially responsible for the facilities on its 
side of the POI.  And, therefore, the MAP Mobile Order is also consistent with AT&T Illinois’ 
and Staff’s position that Sprint should be financially responsible for 100% of the cost of 
Interconnection Facilities, which are located on Sprint’s side of the POI.   

 
AT&T Illinois argues that Sprint’s reliance on the other cases it cites in its brief is 

similarly misplaced. For example, in FCC’s TSR Wireless Order, as in the Map Mobile Order, 
FCC interpreted Rules 51.703(b) and 51.709(b) to mean that incumbent LECs may not charge 
“for the delivery of LEC-originated, intraMTA traffic to the paging carrier’s point of 
interconnection.”  TSR Wireless Order, ¶ 18 (emphasis added).  Similarly, in a subsequent order 
in the same docket, the FCC explained that “we found that LECs may not charge one-way 
paging carriers for the delivery of intra-MTA LEC-originated traffic to the paging carrier’s point 
of interconnection.”  Metrocall, Inc. v. Southwestern Bell Tel. Co. et al., FCC 01-279, ¶ 5 (Oct. 
2, 2001) (emphasis added).  Sprint also points to Southwestern Bell Tel. Co. v. Pub. Utils. 
Comm’n of Texas, 348 F.3d 482, 483 (5th Cir. 2003), but that decision likewise concerned 
transport costs “to a distant point of interconnection (‘POI’) selected by” the competing carrier.  
The court did not hold that an incumbent LEC must share costs on the competing carrier’s side 
of the POI, but to the contrary confirmed that the POI is “the point where a carrier’s financial 
responsibility for providing facilities ends.”  Id. at 483 n.1. 

 
More to the point, AT&T Illinois argues, in the TSR Wireless Order itself, the FCC 

explained that while Rule 51.703(b) “affords carriers the right not to pay for delivery of local 
traffic originated by the other carrier,” “the paging carrier would be responsible for paying 
charges for facilities ordered from the LEC to connect points on the paging carrier’s side of the 
point of interconnection.”  TSR Wireless Order, n.70 (emphasis added).  According to AT&T 
Illinois, this confirms that the Commission had it exactly right in all its prior decisions holding 
that carriers remain financially responsible for the facilities on their side of the POI.   

 
AT&T Illinois asserts that Sprints attempt to construct an argument based upon the 

parties’ existing ICA is beside the point.  While AT&T Illinois agreed in the existing agreement 
to share some facility costs, that agreement was voluntarily negotiated and resulted in a very 
different arrangement than that contemplated by the current ICA to implement the requirements 
of section 251(c)(2).  Among other things, that agreement expressly and unambiguously resulted 
in a “dual POI” arrangement, with one POI located at AT&T Illinois’ switch for “mobile to land” 
traffic, and another at Sprint’s point of presence for “land to mobile” traffic.  AT&T Illinois 
contends that Sprint’s assertion that “there is no such thing under federal law as a ‘dual POI’ 
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arrangement,” only proves AT&T Illinois’ point since, as Sprint acknowledges, in voluntarily 
negotiating an agreement, the parties may mutually agree to terms that depart from the standards 
of section 251.  Thus, the fact that the parties previously agreed to a dual-POI arrangement, and 
that AT&T Illinois agreed in connection with that arrangement to share certain facility costs, 
when there is “no such thing” under the FCC’s rules, demonstrates the fallacy of Sprint’s attempt 
to rely upon that voluntary agreement. 

 
Finally, AT&T Illinois takes issue with Sprint’s suggestion that its “cost-sharing” 

proposal is consistent “with the bill-and-keep system at the heart of the CAF Order.” AT&T 
Illinois asserts that, putting aside the fact that that order addressed reciprocal compensation for 
the exchange of traffic, and not the lease of facilities for interconnection, the bill-and-keep 
system is premised upon a policy determination that carriers should recover their costs from their 
own end-users, “rather than from other carriers.”  CAF Order, ¶ 775.  Here, while AT&T Illinois 
agrees that it must entirely bear the cost of facilities on its side of the POI, Sprint wants to shift 
half the cost of the facilities on its side of the POI to another carrier – namely, to AT&T Illinois.  
Accordingly, AT&T Illinois concludes, Sprint’s proposal plainly is inconsistent with the premise 
of the CAF Order.   

 
V. IP-TO-IP INTERCONNECTION  

ISSUE 1(a): Should the ICA provide for IP-to-IP interconnection or should 
it provide that all traffic that Sprint delivers to  AT&T under 
the ICA must be delivered in TDM format? 

 
ISSUE 11: Should terms and conditions regarding IP interconnection be 

included in the Agreement? 
 

ISSUE 18: Should the ICA address POIs for IP-to-IP interconnection and, 
if so, is Sprint’s proposed language just and reasonable? 

 
AT&T Illinois urges the Commission to resolve these issues by adopting the approach 

recommended by Staff and reflected in contract language that AT&T Illinois proposed and Staff 
endorses.  That resolution allows Sprint to request IP-to-IP interconnection during the term of the 
parties’ contract, and appropriately defers until such a request is made all arguments concerning 
whether AT&T Illinois must provide IP-to-IP interconnection to Sprint and, if so, on what terms 
and conditions.  The language AT&T Illinois recommends appropriately defers for later a 
decision on whether the Telecommunications Act requires IP-to-IP interconnection, which the 
FCC is currently considering.  AT&T Illinois contends that even if the Act does require IP-to-IP 
interconnection when it is technically feasible, it would not be technically feasible with AT&T 
Illinois’ current network, because there is no point on that network at which such an 
interconnection could be established.  However, the resolution proposed AT&T Illinois defers 
that determination for later, as well as the question whether, as Sprint contends and AT&T 
Illinois denies, the Commission could lawfully require AT&T Illinois to provide interconnection 
to Sprint at a point that is on the network of AT&T Illinois’ affiliate, AT&T Corp.   

 
As Staff witness Dr. Zolnierek explained, when carriers exchange voice traffic in Time 

Division Multiplexing (“TDM”) format, they send the traffic over dedicated circuits.  In Internet 
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Protocol (“IP”) format, in contrast, the voice signals are divided into packets and each packet is 
sent over the fastest available route in a packet switched network.  If a carrier delivers a voice 
message in IP format to a carrier that uses only TDM format, the signal must be converted from 
IP format to TDM format.   

 
AT&T Illinois explained that all traffic that AT&T Illinois exchanges with Sprint (and 

with every other carrier with which AT&T Illinois exchanges traffic) is exchanged in TDM 
format.  Sprint, however, proposes that the ICA include provisions for IP-to-IP interconnection, 
i.e., provisions that would allow each party to deliver traffic in IP format to the other party, with 
no conversion to TDM format.   

 
Sprint’s proposal assumes that section 251(c)(2) of the 1996 Act requires IP-to-IP 

interconnection.  AT&T Illinois contends that is not the case.  Neither the FCC nor any federal 
court or state commission has ruled that section 251(c)(2) requires IP-to-IP interconnection, and 
a careful analysis of section 251(c)(2) and the related FCC Rules and orders, which AT&T 
Illinois provided, demonstrates that the statute includes no such requirement.  AT&T Illinois 
emphasized, however, that the Commission in this proceeding need not and should not decide 
that question, which is currently pending before the FCC.  One reason the Commission need not 
decide the question is that even if section 251(c)(2) did require IP-to-IP interconnection, there is 
no point on AT&T Illinois’ network today on which such an interconnection could be 
established.   

 
Section 251(c)(2)(B) of the 1996 Act provides that interconnection is to be “at any 

technically feasible point within the [incumbent] carrier’s network.”  Accordingly, AT&T 
Illinois states, the FCC has noted that section 251(c)(2) gives competing carriers the right to 
deliver traffic terminating on an incumbent LEC’s network at any technically feasible point “on 
that network”  (Local Competition Order, ¶ 209), and promulgated 47 C.F.R. § 51.305(a)(2), 
which requires interconnection “at any technically feasible point within the incumbent LEC’s 
network.”  (Emphasis added.) 

 
Indisputably, then, any IP-to-IP interconnection that Sprint might establish with AT&T 

Illinois would have to be at a point within AT&T Illinois’ network.  AT&T Illinois’ evidence, 
however, establishes that there is no point within AT&T Illinois’ network at which it would be 
technically feasible for Sprint to establish IP-to-IP interconnection.  As AT&T Illinois network 
witness Carl Albright explained, AT&T Illinois does not have IP-capable equipment with which 
Sprint could interconnect, because AT&T Illinois’ network is a TDM network.  AT&T Illinois’ 
network simply does not include IP-capable equipment with which Sprint could interconnect any 
IP-capable equipment that it might own or operate.  

 
AT&T Illinois has retail U-verse customers who originate and receive calls in IP format, 

but Mr. Albright explained that the VoIP calls that those customers make and receive are not 
carried on an AT&T Illinois IP network.  Rather, they are carried over the IP network owned by 
AT&T Illinois’ affiliate, AT&T Corp., which performs the IP-to-TDM conversion.  Mr. Albright 
described in detail the equipment and facilities that are used to provide IP service to U-verse 
customers, and explained why it would not be possible for Sprint to establish IP-to-IP 
interconnection at any of those pieces of equipment or facilities that are on AT&T Illinois’ 
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network.  AT&T Illinois noted that neither Sprint nor Staff has disputed Mr. Albright’s 
testimony on this point. 

 
Sprint claims it should be allowed to establish IP-to-IP interconnection at the AT&T 

Corp. switch that AT&T Illinois uses in the provision of service to its U-verse customers, but 
AT&T Illinois contends that that would be unlawful.  The AT&T Corp. switch belongs to AT&T 
Corp., not to AT&T Illinois, and it is not part of AT&T Illinois’ network.  AT&T Illinois cannot 
lawfully be required to provide interconnection at a switch that it does not own and that is not 
part of its network; indeed, AT&T Illinois could not provide interconnection at the AT&T Corp. 
switch even if it were erroneously ordered to do so, because it is not AT&T Illinois’ switch. 

 
As for Sprint’s contention that AT&T is trying to avoid a section 251 IP-to-IP 

interconnection obligation by assigning IP-capable equipment to AT&T Corp., AT&T Illinois 
states that all the evidence is to the contrary.  There is no evidence of the scheme Sprint 
hypothesizes.  On the contrary, the undisputed evidence shows that when U-verse was being 
developed, AT&T Illinois already an internet affiliate, and there was no reason for the AT&T 
incumbent LECs to build a mirror image of an affiliate that already provided internet services.  
The decision to leave the IP-capable assets with the affiliate was a financial decision based on 
sound economic considerations, and had nothing to do with avoiding any obligations under the 
1996 Act. 

 
Sprint also contends that AT&T Illinois has established IP-to-IP interconnection with 

AT&T Corp., which demonstrates that such an interconnection is technically feasible, and that it 
would be discriminatory not to allow Sprint the same interconnection AT&T Illinois provides to 
its affiliate.  AT&T Illinois counters that in fact there is no IP-to-IP interconnection between 
itself and AT&T Corp.  AT&T Corp. does have a connection to AT&T Illinois, but not all 
connections are “interconnections” within the meaning of the statute.  “Interconnection” is the 
“linking of two networks for the mutual exchange of traffic.”  47 C.F.R. § 51.5.  There is no such 
interconnection between AT&T Corp. and AT&T Illinois at the IP level.  Rather, the U-verse 
network provides backhaul from the AT&T Illinois end user across the AT&T Illinois network to 
the AT&T Corp. switch for call processing and routing.  And, as the FCC and the United States 
Supreme Court have made clear, backhaul is not interconnection. 

 
Summarizing, AT&T Illinois states that the FCC is considering whether section 251(c)(2) 

encompasses IP-to-IP interconnection; that the Commission should not decide that question in 
this proceeding because Sprint does not seek immediate IP-to-IP interconnection, but only the 
right to request IP-to-IP interconnection during the term of the agreement; and that AT&T 
Illinois cannot in any event be required to provide IP-to-IP interconnection with its existing 
network because there is no point on that network at which such an interconnection can be 
established. 

 
In addition, AT&T Illinois agrees with Staff that Sprint failed to identify the terms and 

conditions under which it seeks IP interconnection, and that the only detail that Sprint proposed 
is that the parties would exchange IP traffic at the existing internet exchange points, which, as 
Staff correctly states, is inconsistent with the 1996 Act because it includes points located outside 
of AT&T Illinois’ incumbent carrier network.   
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In light of the foregoing, Staff, without proposing specific wording, proposed that the IP-

to-IP interconnection issues be resolved with language modeled on language the parties agreed 
on to resolve another, similarly postured, disagreement in the case.  Staff’s recommended 
language would allow for future resolution of the issues and the preservation of each party’s 
rights to contest each others proposals. 

 
In its rebuttal testimony AT&T Illinois proposed the following contract language to 

implement Staff’s recommendation: 
 

3.11.2.2  All traffic that Sprint delivers to AT&T Illinois pursuant to this 
Agreement will be delivered in TDM format. 

3.11.2.2.1  This Agreement does not provide for IP-to-IP interconnection.  
(See section 3.11.2.2.).  AT&T Illinois maintains (and Sprint acknowledges 
that AT&T Illinois maintains) that the interconnection duties imposed by 
the 1996 Act do not encompass IP-to-IP interconnection and that the 
Commission is without authority to establish terms for IP-to-IP 
interconnection.  Sprint maintains (and AT&T Illinois acknowledges that 
Sprint maintains) that the interconnection duties imposed by the 1996 Act 
encompass IP-to-IP interconnection and that the Commission has authority 
to establish terms for IP-to-IP interconnection.  The Parties have included 
the following section 3.11.2.2.2 in this Agreement based upon, and 
conditioned on Commission recognition of, their agreement that inclusion 
of section 3.11.2.2.2 in the Agreement neither waives nor in any way 
derogates from either Party’s position as set forth in this section 3.11.2.2.1. 

3.11.2.2.2  After the Effective Date, Sprint may propose to AT&T Illinois 
that the Parties amend the Agreement to provide for IP-to-IP 
interconnection (and/or to permit Sprint to deliver traffic to AT&T Illinois 
in IP format rather than in TDM format).  If, after Sprint makes such a 
proposal, the parties do not agree on an amendment, or that there shall be no 
amendment, Sprint may seek resolution of the matter by invoking Dispute 
Resolution pursuant to Section 12 of the General Terms and Conditions, 
and the Commission shall be the forum for any Formal Dispute Resolution.  
AT&T Illinois may contend in any Formal Dispute Resolution proceeding 
that the interconnection duties imposed by the 1996 Act, including but not 
limited to section 251(c)(2) thereof, do not govern IP-to-IP interconnection 
and that the Commission is without authority to establish terms and 
conditions for IP-to-IP interconnection for inclusion in a section 251/252 
interconnection agreement.  Sprint, does not agree with that contention and 
does not waive its right to oppose that contention, but acknowledges that 
AT&T Illinois has not waived its right to assert such a contention, either by 
agreeing to this Section 3.11.2.2.2 or by any other action or inaction. 

Sprint also proposed language that purported to implement Staff’s recommendation, but 
AT&T Illinois contends that Sprint’s proposal is inferior to AT&T Illinois’ and is not faithful to 
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Staff’s recommendation.  As Staff witness Dr. Zolnierek testified at hearing, Sprint’s proposal is 
problematic because it assumes “that [IP-to-IP] interconnection is technically feasible and that 
the network of the affiliate would be considered the network of AT&T Illinois,” which Dr. 
Zolnierek believes “is premature.”  Thus, Dr. Zolnierek said there were provisions in Sprint’s 
proposal that he would not recommend the Commission adopt.”  In contrast, Dr. Zolnierek found 
AT&T’s proposed language acceptable.   

 
AT&T Illinois agrees with Staff that Sprint’s proposal prematurely and unnecessarily 

assumes that IP-to-IP interconnection is technically feasible and that the AT&T Corp. network 
would be considered the network of AT&T Illinois.  But there is another flaw in Sprint’s 
language, namely, that it also assumes that IP-to-IP interconnection is required by section 
251(c)(2).  Under Sprint’s proposal, if Sprint were to propose language to govern IP-to-IP 
interconnection during the term of the ICA, AT&T Illinois could dispute the details of Sprint’s 
proposal, but would not be able to dispute Sprint’s right to IP-to-IP interconnection.  In other 
words, Sprint’s language assumes that section 251(c)(2) of the 1996 Act requires AT&T Illinois 
to provide IP-to-IP interconnection.  AT&T Illinois reiterates that the Commission need not, and 
should not, decide that question in this proceeding, and that the Commission should adopt the 
language proposed by AT&T Illinois and endorsed by Staff. 

 
VI.  TRAFFIC COMPENSATION ISSUES  
 

A. INTRAMTA  &  M ISCELLANEOUS  
 

ISSUE 5: Should the Agreement contain a definition of Section 251(b)(5) 
Traffic?  If so, what is the appropriate definition? 

 
AT&T Illinois argues that it is not necessary to include a definition of the term “Section 

251(b)(5) Traffic” in the ICA, as Sprint proposes.  The only places in the ICA in which Sprint 
proposes to use the term “Section 251(b)(5) Traffic” are in its proposed definitions of “IntraMTA 
Traffic,” “Non-Toll InterMTA Traffic,” and “Toll InterMTA Traffic.” AT&T Illinois argues for 
Issues 6 and 7 that the Commission should reject Sprint’s proposed definitions of  those terms 
and adopt, instead, Staff’s proposed definition of “IntraMTA Traffic” (which AT&T Illinois has 
adopted) and AT&T Illinois’ proposed definition of “InterMTA Traffic” (which Staff supports).  
Because these definitions do not incorporate the term “Section 251(b)(5) Traffic” (and because 
there is no need for them to do so), there is also no need to define that term in the ICA.   

 
ISSUE 6: What is the appropriate definition of “IntraMTA Traffic”? 

 
AT&T Illinois supports Staff’s recommended definition of “IntraMTA Traffic” as “traffic 

that, at the beginning of the call, originates and terminates within the same MTA, and is 
originated by one Party on its network from its End User and delivered to the other Party for 
termination on its network to its End User.”  Sprint, on the other hand, proposes a definition that 
does not refer to each party’s “end users.”  AT&T Illinois argues that Sprint’s definition should 
be rejected because it is unduly vague and inconsistent with the manner in which the term is used 
in the ICA, i.e., for routing and billing traffic between the parties’ end users.  AT&T Illinois 
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contends that Sprint’s argument for including the phrase “end users” is without merit for the 
reasons discussed in connection with Issue 20.   

 
AT&T Illinois also responds to Sprint’s assertion that, under the FCC’s CAF Order, a 

call originated by one party on its network from its end user and delivered to the other party for 
termination on its network to its end user must be classified as IntraMTA traffic and, therefore, 
subject to reciprocal compensation, even if the call is routed over an intermediate carrier outside 
the LEC’s local calling area.  According to AT&T Illinois, this assertion does not support 
rejection of Staff’s and AT&T Illinois’ proposed definition of “IntraMTA Traffic” because that 
definition cannot be interpreted to require treatment of the traffic in Sprint’s scenario as anything 
other than IntraMTA traffic for purposes of intercarrier compensation. AT&T Illinois further 
asserts that it has never expressed an intention (and has no intention) of charging Sprint 
originating or terminating switched access charges on such IntraMTA traffic.   

 
ISSUE 36(a): What are the appropriate classifications for traffic subject to 

intercarrier compensation? 
 

ISSUE 36(b): Should the ICA identify traffic that is not subject to bill and 
keep?  If so, what traffic should be excluded? 

 
For Issue 36(a), AT&T Illinois proposes three traffic classifications – IntraMTA Traffic, 

InterMTA Traffic, and IXC traffic.  According to AT&T Illinois, these classifications, which 
Staff supports, accurately capture the three discrete traffic types, as they relate to the ICA’s 
intercarrier compensation provisions.  “IntraMTA” and “InterMTA” are the correct designations 
of the only two types of traffic exchanged between AT&T Illinois and Sprint.  Such traffic 
involves either calls made between end users of the two parties that are located within the same 
MTA (“IntraMTA”), which are subject to bill and keep, or it involves calls made between end 
users located in two different MTAs (“InterMTA”), which remain subject to access 
compensation.  The third classification of traffic (“IXC traffic”) represents Sprint traffic to and 
from IXCs that is routed through AT&T Illinois’ tandem, but that neither originates nor 
terminates with an AT&T Illinois end user.  IXC Traffic is not subject to bill and keep and 
instead is subject to the meet point billing provisions of section 7 of the ICA.   

 
Sprint proposes five classifications of traffic in its section 6.2.1 – IntraMTA Traffic, Non-

Toll InterMTA Traffic, Toll InterMTA Traffic, Transit Service Traffic, and VoIP-PSTN Traffic.  
AT&T Illinois argues that, with the exception of “IntraMTA Traffic,” Sprint’s traffic 
classifications are not consistent with either the ICA, or the regulations regarding compensation 
for various traffic types.  In particular, AT&T Illinois argues that the distinction Sprint makes 
between Toll and Non-Toll InterMTA traffic is improper for reasons discussed by AT&T Illinois 
in connection with Issues 7, 39, 40 and 41.  In addition, transit traffic should not be listed, 
because it is not subject to intercarrier compensation between the parties, and is instead 
addressed in Att. 2, section 5.  VoIP-PSTN traffic is treated in the same manner as 
telecommunications traffic, so there is no need to separately classify it as a traffic type for 
compensation.   
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For Issue 36(b), AT&T Illinois proposes that the ICA clearly identify a list of the types of 
traffic that are not subject to bill and keep, in order to eliminate ambiguity and minimize 
disputes.  The traffic types included on AT&T Illinois’ proposed list are (i) “Non-CMRS 
Traffic,” which is included because bill and keep should apply only to the transport and 
termination of IntraMTA Traffic between an AT&T Illinois end user and a Sprint end user; (ii) 
“Toll free calls,” which is included because they are access calls that remain subject to the 
existing access charge regime and are therefore exempt from bill and keep; (iii) “Third Party 
Traffic,” which is included because, by agreed definition, it is “traffic carried by AT&T 
ILLINOIS acting as an intermediary that is originated and terminated by and between Sprint and 
a Third Party Telecommunications Carrier,” and, as such, is not subject to reciprocal 
compensation with respect to AT&T Illinois and Sprint; (iv) “InterMTA Traffic,” which is 
included because the FCC adopted bill and keep only for IntraMTA traffic; and (v) “IXC 
Traffic,” which is included because the FCC did not adopt bill and keep for IXC traffic, which 
continues to be subject to the FCC’s access charge regime.   

 
ISSUE 37: Should IntraMTA Traffic be subject to bill and keep without 

exception? 
 

The parties agree that IntraMTA traffic is subject to bill and keep.  Sprint’s proposed 
language, however, states that IntraMTA traffic exchanged both directly and indirectly will be 
subject to bill and keep.  AT&T Illinois opposes this language, asserting that, while nothing in 
the ICA precludes Sprint from routing traffic to AT&T Illinois via another carrier (i.e., 
indirectly), such indirect interconnection will not be made pursuant to the ICA at issue in this 
case, which covers only the parties’ direct interconnection arrangement.  Thus, while AT&T 
Illinois would not charge Sprint reciprocal compensation on any IntraMTA calls sent by Sprint to 
AT&T Illinois on in indirect basis, such traffic is not subject to the bill and keep provisions of 
this ICA.  

 
B. INTERMTA 

 
ISSUE 7: What are the appropriate definitions related to “InterMTA 

Traffic”? 
 

AT&T Illinois’ proposes to define “InterMTA Traffic” as “traffic to or from Sprint’s 
network which, at the beginning of the call, originates in one MTA and terminates in another 
MTA.”  AT&T Illinois argues that this definition is accurate and consistent with the definition of 
“InterMTA Traffic” contained in the parties’ currently effective ICA. Sprint, by comparison, 
proposes two separate definitions, one for “Toll InterMTA Traffic,” and one for “Non-Toll 
InterMTA Traffic.”  Sprint proposes these two separate definitions in furtherance of its position 
that the only InterMTA traffic that is subject to switched access charges is “Toll InterMTA” 
traffic, and that “Non-Toll InterMTA Traffic” should be subject to bill and keep.  AT&T Illinois 
opposes Sprint’s definitions. AT&T Illinois asserts that, as more fully discussed in connection 
with Issues 39(a)-(d), 40(a)-(b) and 41, the FCC’s intercarrier compensation rules  makes no 
distinction between “Toll” and “Non-Toll” InterMTA traffic; all InterMTA traffic is subject to 
switched access charges, both terminating (in the case of mobile-to-land traffic) and originating 
(in the case of land-to-mobile traffic).   
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This issue also involves AT&T Illinois’ proposed GT&C section 2.114, which defines 

“Terminating InterMTA Traffic,” as InterMTA traffic that originates on Sprint’s network and 
terminates on AT&T Illinois’ network, in another MTA.  AT&T Illinois asserts that this 
definition is necessary to reflect the different treatment that the FCC accorded terminating and 
originating access in its CAF Order.  Specifically, for terminating access traffic, the FCC 
adopted a rule that requires reductions in terminating access charges over a six-year transition 
period, with the result that, at the end of that period, terminating access traffic will be subject to 
bill and keep.  The FCC reserved consideration of originating access for another day.   

 
ISSUE 8: What is the appropriate definition of “Switched Access 

Service”? 
 

AT&T Illinois proposes to define the term “Switched Access Service” as “an offering of 
access to AT&T Illinois’ network, for the purpose of the origination or the termination of traffic, 
from or to end users, in a given area, pursuant to a Switched Access Services tariff.”  According 
to AT&T Illinois, Sprint’s proposed definition is the same, with one crucial exception:  Sprint 
proposes to replace the phrase “offering of access” with the phrase “offering to an IXC of 
Exchange Access by AT&T Illinois.”  Thus, Sprint would define “Switched Access Service” as 
being limited to a service provided to an “IXC,” as “IXC” is defined in the ICA.  Neither Sprint 
nor AT&T Illinois is an IXC within the meaning of the agreed definition of that term in the 
proposed ICA.  Thus, if Sprint’s proposed definition of “Switched Access Service” is adopted, it 
might be construed to mean that InterMTA traffic exchanged between Sprint and AT&T Illinois 
is not “Switched Access Service,” and is not subject to AT&T Illinois’ switched access tariffs.   

 
AT&T Illinois argues that Sprint’s proposal is contrary to the definition of “Switched 

Access Services” that is included in the parties’ currently effective ICA, and must be rejected.  
AT&T Illinois contends that, for purposes of the state and federal tariffs, pursuant to which 
AT&T Illinois provides switched access services, any carrier that provides services between 
exchanges or, in the case of CMRS providers, between MTAs, is considered to be an 
“interexchange carrier.”  Accordingly, AT&T Illinois’ switched access tariffs apply to any 
carrier, including Sprint, that uses its network to access AT&T Illinois’ network for the purpose 
of originating or terminating an interexchange call, i.e., one that begins and ends in different 
exchanges (or MTAs for CMRS providers).  According to AT&T Illinois, the switched access 
tariffs are not limited to “IXCs,” as defined in the parties’ ICA (which definition of “IXC” 
excludes Sprint), nor, contrary to Sprint assertion, do those tariffs require that the carrier have a 
Carrier Identification Code (“CIC”).  Thus, when AT&T Illinois and Sprint exchange traffic that 
originates and terminates in different MTAs, that InterMTA traffic is Switched Access Service 
traffic subject to AT&T Illinois’ switched access tariffs.   

 
AT&T Illinois contends that Sprint’s restrictive definition of “Switched Access Service” 

goes hand-in-hand with its positions that InterMTA traffic:  (i) should be routed over 
Interconnection Facilities, rather than over tariffed switched access (i.e., equal access) facilities 
(Issue 30(a)); and (ii) should not be subject to tariffed switched access charges (Issues 7, 39, 40 
and 41).  AT&T Illinois argues that Sprint’s positions in this regard should be rejected for the 
reasons explained by AT&T Illinois in its discussion of Issues 30(a), 7, 39, 40(a-b) and 41.  Staff 
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agrees that AT&T Illinois’ proposed definition of “Switched Access Service” should be adopted 
and that Sprint’s proposed definition should be rejected.  

 
ISSUE 39(a): Should the ICA include compensation terms for Sprint’s term 

“Non-Toll InterMTA Traffic”? 
 

ISSUE 39(b): What is the appropriate compensation for mobile-to-land 
InterMTA Traffic? 

 
ISSUE 39(c): Should the ICA include terms for AT&T to estimate the 

percentage of mobile-to-land InterMTA Traffic, if any, 
improperly routed over trunks obtained pursuant to the ICA 
and bill Sprint for terminating access in accordance with that 
percentage? 

 
ISSUE 39(d): Should the ICA obligate Sprint to provide JIP in the call 

records for its originating IntraMTA and InterMTA T raffic or 
permit AT&T to use alternate methods to determine 
jurisdiction? 

 
ISSUE 40(a): Should the ICA include compensation terms for Sprint’s term 

“Toll InterMTA Traffic”? 
 

ISSUE 40(b): What is the appropriate compensation for mobile-to-land 
InterMTA Traffic? 

 
Issues 39(a)-(d) and 40 (a)-(b) all relate to the same dispute, i.e., whether terminating 

switched access charges should apply to mobile-to-land InterMTA traffic.  AT&T Illinois states 
that its proposed language maintains the status quo, pursuant to which InterMTA traffic is 
subject to tariffed switched access charges, with only the terminating access rate itself changing, 
in accordance with the FCC’s CAF Order.  Under that language, Sprint will be required (just as 
it is today) to route its mobile-to-land InterMTA Traffic over switched access facilities, 
purchased from AT&T Illinois’ federal and state access service tariffs (section 6.4.1.1).  If Sprint 
routes InterMTA traffic to AT&T Illinois over non-access facilities, AT&T Illinois will continue 
to be entitled to assess terminating access charges (section 6.4.1.2). The parties will continue to 
conduct traffic studies to estimate the percentage of InterMTA calls sent by Sprint to AT&T 
Illinois over non-access facilities, and AT&T Illinois will bill accordingly (section 6.4.1.4).  
Pellerin Direct at 73-75.  Sprint also will be required to provide the Jurisdictional Informational 
Parameter (“JIP”) (explained in Issue 30(b)), for use in verifying the percentage for InterMTA 
calls (section 6.4.1.3).  Staff supports all of these provisions.   

 
Sprint, on the other hand, proposes that all InterMTA traffic exchanged between the 

parties be made subject to bill and keep immediately upon the Effective Date of the ICA.  This 
means that AT&T Illinois would no longer be able to charge originating access charges (Issue 
41, below) or terminating access charges on InterMTA traffic, as it does under the current ICA.  
In support of its position, Sprint claims that the FCC effectively treats InterMTA traffic no 
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differently than IntraMTA traffic. Sprint asserts that only “toll” InterMTA Traffic – i.e., 
InterMTA traffic upon which a “separate charge” is assessed – is subject to access charges, but 
claims it has very little, if any, such traffic, since its customers purchase service predominantly 
under “nationwide flat-rated plans.”  Sprint, therefore, proposes that all InterMTA traffic should 
be subject to bill and keep. 

 
AT&T Illinois argues that Sprint’s position is without merit and must be rejected.  

According to AT&T Illinois, consistent with the orders of the FCC and established industry 
practice, the parties’ currently effective ICA expressly provides that “all terminating InterMTA 
Traffic is subject to the rates, terms and condition set forth in [AT&T Illinois’] Federal and/or 
State Access Service tariffs and payable to [AT&T Illinois].” The parties’ currently effective 
ICA also requires Sprint to pay AT&T Illinois tariffed switched access charges on originating 
land-to-mobile calls (Issue 41).  For purposes of these provisions, the current ICA makes no 
distinction between “toll” and “non-toll” InterMTA Traffic.  AT&T Illinois asserts that the 
current arrangement between Sprint and AT&T Illinois is hardly unique.  In fact, all CMRS 
providers (including AT&T Mobility) are assessed tariffed access charges on InterMTA traffic 
by AT&T Illinois, its affiliated ILECs and, for that matter, most, if not all, other LECs, without 
regard to the manner in which the CMRS providers choose to bill their own end users for such 
calls.  Moreover, Sprint is not unique in offering “nationwide, flat-rate calling plans”; that is the 
standard plan for most, if not all, CMRS providers.  InterMTA calls made by customers pursuant 
to such plans, however, have never been excluded from the applicability of switched access 
charges on the ground that they constitute “non-toll” calls.  AT&T Illinois also argues that there 
has been no change in circumstances since Sprint entered into its existing ICA with AT&T 
Illinois that would require (or support) a change in the current arrangement; the existing ICA 
became effective on November 5, 2003, five years after the flat-rated nationwide plan that Sprint 
relies on as the basis for changing the current arrangement.   

 
AT&T Illinois contends that the only courts that appear to have addressed the issue have 

rejected Sprint’s argument that only “toll” InterMTA traffic – i.e., InterMTA traffic upon which 
a “separate charge” is assessed – is subject to access charges. In Global NAPs, Inc. v. Verizon 
New England, Inc., 454 F.3d 91, 98 (2d Cir. 2006), the federal Court of Appeals for the Second 
Circuit expressly rejected the argument that long distance traffic is exempt from access charges if 
a carrier “imposes no separate toll charges.”  That argument “is beside the point” because “what 
really mattered in determining whether an access charge was appropriate was whether a call 
traversed local exchanges, not how a carrier chose to bill its customers.”  Id.  Similarly, in Line 
Systems, Inc. v. Sprint Nextel Corp., 2012 WL 3024015, *4 (E.D. Pa. July 24, 2012), the court 
rejected Sprint’s argument “that its decision not to charge its customers separate fees means that 
Line Systems does not provide Sprint ‘exchange access.’”  “Sprint’s billing methods are . . . 
‘beside the point,’” because “[t]he type of phone call, not Sprint’s approach to charging its 
customers, controls.”  Id.  The court deferred to the FCC’s “distinction between interMTA and 
intraMTA calls,” under which “InterMTA calls . . . are subject to tariff-based access charges.”  
Id.  See also Verizon Wireless (VAW) LLC v. Sahr, 457 F. Supp. 2d 940, 951 (D.S.D. 2006) 
(“[i]nterMTA calls are non-local calls, whether intrastate or interstate, and are subject to access 
charges”). 
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AT&T Illinois argues that these cases plainly were correctly decided.  While Sprint relies 
upon an old definition from the Communications Act of 1934 referring to a “separate charge,” 
those definitions are expressly inapplicable where “the context otherwise requires.”  47 U.S.C. § 
153.  And in the access charge context, such charges have never been limited to traffic upon 
which a “separate charge” is made.  The phrase “exchange access, information access, or 
exchange services for such access” comes from 47 U.S.C. § 251(g), which the FCC has 
explained was intended to preserve the access charge regime created by the 1982 AT&T Consent 
Decree.  Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996, 16 FCC Rcd. 9151, 2001 WL 455869 (2001) (“ISP Remand Order”), ¶ 36 n.64.  Under the 
AT&T Consent Decree, “exchange access” was not limited to the origination or termination of 
“toll” service.  To the contrary, it was defined as “the provision of exchange services for the 
purpose of originating or terminating interexchange telecommunications,” as opposed to local 
traffic.  Id. ¶ 37 n.65 (quoting United States v. AT&T, 552 F. Supp. 131, 228 (D.D.C. 1982)).   

 
AT&T Illinois asserts that, consistent with the AT&T Consent Decree’s definition, in its 

1996 Local Competition Order (¶ 1034) the FCC pointed to section 251(g) to conclude that “the 
reciprocal compensation provisions of section 251(b)(5) . . . do not apply to the transport or 
termination of interstate or intrastate interexchange traffic.”  That is, the FCC drew a line 
between local and interexchange traffic, not between local and “toll” interexchange traffic.  And 
applying this to CMRS traffic, the FCC drew a bright line between IntraMTA and InterMTA 
traffic.  In particular, it held that “traffic to or from a CMRS network that originates and 
terminates within the same MTA is subject to transport and termination rates under section 
251(b)(5), rather than interstate and intrastate access charges.”  Id. ¶ 1036.  Since 1996, the FCC 
has consistently hewed to this line.  See, e.g., ISP Remand Order, ¶ 47 (“reciprocal 
compensation, rather than interstate or intrastate access charges, applies to LEC-CMRS traffic 
that originates and terminates within the same Major Trading Area”); Developing a Unified 
Intercarrier Compensation Regime, 16 FCC Rcd. 9610, ¶¶ 6-7 (2001) (“access charge rules . . . 
govern the payments that [IXCs] and CMRS carriers make to LECs to originate and terminate 
long distance calls,” and CMRS carriers “pay access charges to LECs for CMRS-to-LEC traffic 
that is not considered local”); Developing a Unified Intercarrier Compensation Regime, 20 FCC 
Rcd. 4685, ¶ 135 (2005) (“The purpose of the intraMTA rule is thus to distinguish access traffic 
from section 251(b)(5) CMRS traffic.”).   

 
AT&T Illinois argues that, contrary to Sprint’s assertions, the CAF Order does not 

support Sprint’s position.  AT&T Illinois points out that, in comments filed in the proceeding 
that resulted in the issuance of the CAF Order, Sprint requested that the FCC explicitly declare 
that LECs are prohibited from imposing access charges on wireless traffic.  In support of that 
request, Sprint made the same arguments it is making here.  The FCC, however, rejected Sprint’s 
request.  Instead, the FCC retained its IntraMTA rule to distinguish between the CMRS traffic 
that is and is not subject to access charges and rejected proposals to modify the rule to 
encompass a larger geographic area.  CAF Order, ¶ ¶ 987, 979.   

 
AT&T Illinois asserts that Sprint’s position is also contrary to the rules adopted in the 

CAF Order.  Those rules divide the universe of telecommunications traffic into two categories:  
(1) “Non-Access Telecommunications Traffic,” addressed in Subpart H of the Part 51 Rules, and 
(2) “Access” traffic, addressed in Subpart J.  AT&T Illinois asserts that Sprint’s InterMTA traffic 
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must fall into one of these two categories and, contrary to Sprint’s position, it is clear that 
InterMTA traffic is not Non-Access Telecommunications Traffic subject to bill-and-keep, 
whether or not that InterMTA traffic involves a “separate charge.”  With respect to CMRS 
traffic, the rules specify that “Non-Access Telecommunications Traffic means . . . 
Telecommunications traffic exchanged between a LEC and a CMRS provider that, at the 
beginning of the call, originates and terminates within the same Major Trading Area,” and 
provide that such “Non-Access Telecommunications Traffic exchanged between a local 
exchange carrier and a CMRS provider . . . shall be pursuant to a bill-and-keep arrangement.”  47 
C.F.R. §§ 51.701(b)(2), 51.705(a).  Thus, only IntraMTA CMRS traffic is included within the 
scope of Non-Access Telecommunications Traffic subject to bill-and-keep.  As a result, 
InterMTA traffic can only be classified as “Access” traffic. AT&T Illinois contends that Sprint’s 
attempt to create a third category of traffic (“Non-Toll InterMTA”), for which the FCC 
promulgated no rules, is unsupported.   

 
Sprint points to an FCC order addressing wireless “toll services” in the universal service 

context. AT&T Illinois responds that, in the order Sprint relies upon, the FCC expressly stated 
that its “discussion of ‘toll services,’ ‘toll traffic,’ and ‘toll revenues’ in this order pertains solely 
to universal service contribution obligations,” and “[n]othing in this order is intended to address 
intercarrier compensation.”  In the Matter of Universal Service Contribution Methodology, 
23 FCC Rcd. 1411, n.29 (2008) (emphasis added).  Moreover, AT&T Illinois notes, in the CAF 
Order proceeding, Sprint expressly urged the FCC to extend its analysis of toll services in the 
universal service order to the intercarrier compensation context, just as it asks the Commission to 
do here.  AT&T Illinois notes that the FCC refused to adopt Sprint’s analysis and asserts that the 
Commission should do the same.  

 
AT&T Illinois also takes issue with Sprint’s argument that footnote 1902 of the CAF 

Order “confirm[s] that ‘toll’ does in fact require a separate charge.”  AT&T Illinois contends that 
nowhere in this passage did the FCC focus on any “separate charge” requirement, much less hold 
that a “separate charge” was required before access charges applied.  To the contrary, AT&T 
Illinois asserts, in another footnote to the same paragraph (fn. 1904), the FCC reiterated that “[i]n 
the case of traffic to or from a CMRS network, section 251(b)(5) applies to traffic that originates 
and terminates in the same Major Trading Area” – not, as Sprint would have it, to IntraMTA 
traffic and InterMTA traffic that does not involve a “separate charge.”   

 
AT&T Illinois also cites the testimony of Staff witness Dr. Zolnierek, who explained that 

Sprint’s proposal to exempt “non-toll” InterMTA traffic from switched access charges is 
inconsistent with the intent of the CAF Order.  Specifically, Dr. Zolnierek observed that, if 
Sprint’s approach were adopted, “carriers of all types (e.g., wireline and wireless)” could be 
expected to “quickly adopt the entire nation as their local calling area (or simply assert their 
current plans effectively result in the same) in order to avoid switched access charges and that all 
carriers would almost immediately cease to pay switched access charges.”  Dr. Zolnierek 
concluded that such a result would be directly contrary to the intent of the CAF Order, which 
was to “put in place a plan that phases out access charges over several years,” rather than 
adopting a “flash cut” to bill and keep, because such a flash cut “would entail significant market 
disruption to the detriment of consumers and carriers alike.”  CAF Order, ¶¶ 809, 810.   

 



 

 46

For these reasons, AT&T Illinois concludes, the Commission should adopt AT&T 
Illinois’ proposed language, and reject Sprint’s proposed language, for Issues 7, 8, 39(a)-(c), and 
40(a) and(b). 

 
AT&T Illinois contends that the Commission should also adopt AT&T Illinois’ proposed 

language for Issue 39(d), which requires Sprint to transmit the Jurisdictional Information 
Parameter (“JIP”) in its call records.  Staff supports this language, correctly noting that it is 
intended to ensure that AT&T Illinois will be able to accurately track the traffic that it terminates 
from Sprint.  In response to Sprint’s complaint that it should not be required to provide JIP data 
because the parties will use a percentage factor to identify InterMTA traffic, AT&T Illinois 
asserts that JIP data can be used to help monitor or validate the accuracy of any agreed-upon 
factor, and thus should be transmitted.  Sprint points to paragraph 728 of the CAF Order, but 
there the FCC merely declined to “mandate any particular use of the JIP field” on a nationwide 
basis, while noting that carrier agreements could require the use of JIP for various purposes.   

 
ISSUE 41: Is AT&T entitled to collect switched access charges on its 

originating InterMTA traffic?  If so, at what rate?  
 

AT&T Illinois asserts that, whenever an AT&T Illinois end user dials a Sprint telephone 
number where both the calling and called telephone numbers are assigned within the same MTA, 
the call is routed over the IntraMTA Interconnection trunks.  Because of the inherent nature of 
mobile telephony, however, that locally-dialed Sprint end user may or may not be physically 
within the same MTA.  If the Sprint end user is outside his or her home MTA at the beginning of 
the call, then the call will cross MTA boundaries for termination, making what appears to be an 
IntraMTA call actually an InterMTA call that is properly subject to originating switched access 
charges.  To cover this scenario, AT&T Illinois proposes language that provides that AT&T 
Illinois’ originated land-to-mobile InterMTA traffic will be billed in accordance with the rates 
included in AT&T Illinois’ federal and switched access tariffs.  Because the parties cannot 
directly measure originating land-to-mobile InterMTA traffic carried over Interconnection 
trunks, the volume of such traffic will be estimated based on the surrogate usage percentage set 
forth in the Pricing Sheets (i.e., 6%), which will be applied to the total minutes of use AT&T 
Illinois delivers directly to Sprint.  AT&T Illinois asserts that its proposal is consistent with the 
parties’ currently effective ICA, which permits AT&T Illinois to charge Sprint originating access 
on land-to-mobile InterMTA calls.   

 
Sprint opposes AT&T Illinois’ originating access charge proposal on the grounds that  

land-to-mobile traffic does not constitute “toll” traffic for which the end-user is assessed an extra 
charge.  AT&T Illinois argues that Sprint’s position is unsupported for the reasons discussed in 
connection with Issues 39(a)-(d) and 40(a)-(b).  As in the case of a mobile-to-land call, 
compensation for a land-to-mobile call is not determined based on how the call is placed, or 
whether the end user of the originating carrier is charged a separate “toll” usage charge for 
making the call.  Rather, the compensation is based on the originating and terminating points at 
the beginning of the call.  Local Competition Order at ¶¶ 1043-1044.   

 
Sprint and Staff argue that no originating access charges are due in the circumstances 

covered by AT&T Illinois’ proposal because AT&T Illinois is not providing exchange access 
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service and/or Sprint is not acting as an IXC.9  AT&T Illinois asserts that these arguments are 
contradicted by 1996 Local Competition Order (¶1043), where the FCC explained that “most 
traffic between LECs and CMRS providers is not subject to interstate access charges unless it is 
carried by an IXC, with the exception of certain interstate interexchange service provided by 
CMRS carriers, such as some ‘roaming’ traffic that transits incumbent LEC’s switching 
facilities, which is subject to interstate access charges.”  (Emphasis added.)  Furthermore, in a 
footnote, the FCC reiterated its prior conclusion that “[s]ome cellular carriers provide their 
customers with a service whereby a call to a subscriber’s local cellular number will be routed to 
them over interstate facilities when the customer is ‘roaming’ in a cellular system in another 
state,” and “[i]n this case, the cellular carrier is providing not local exchange service but 
interstate, interexchange service,” and “[i]n this and other situations where a cellular company is 
offering interstate, interexchange service, the local telephone company providing interconnection 
is providing exchange access to an interexchange carrier and may expect to be paid the 
appropriate access charge.”  Id. n.2485 (quoting The Need to Promote Competition and Efficient 
Use of Spectrum for Radio Common Carrier Services, 59 RR2d 1275, 1284-85 n.3 (1986)).  

 
AT&T Illinois argues that this passage disposes of Sprint’s and Staff’s arguments 

because it makes clear that when Sprint transports a call to one of its roaming subscribers outside 
the MTA, it is deemed to be providing interexchange service (i.e., is acting as an interexchange 
carrier) for purposes of the FCC’s access charge rules.  And it makes clear that “the local 
telephone company providing interconnection is providing exchange access to an interexchange 
carrier [i.e., the CMRS carrier]” and “may expect to be paid the appropriate access charge.”  Id.  
Accordingly, AT&T Illinois asserts, it is well-recognized that land-to-mobile InterMTA calls are 
subject to originating switched access charges, just as mobile-to-land InterMTA calls are subject 
to terminating access charges.  See,  In the Matter of Developing a Unified Intercarrier 
Compensation Regime, Notice of Proposed Rulemaking, 16 FCC Rcd 9610, 9614 (2001) 
(referring to the FCC’s access charge rules, “which govern payments that [IXCs] and CMRS 
carriers make to LECs to originate and terminate long distance calls”) (emphasis added);  Union 
Telephone Company v. Public Service Commission of Utah, 2009 WL 2019062 (D. Utah 2009) 
(affirming ICA provisions that allow Qwest (an ILEC) to assess Union Telephone (a CMRS 
provider) originating switched access charges on land-to-mobile traffic and terminating switched 
access charges on mobile-to-land traffic).   

 
According to AT&T Illinois, Sprint’s argument that AT&T Illinois is providing 

“telephone exchange service” to its own customer on these calls is a red herring. The dispositive 
point is that AT&T Illinois is providing “exchange access” – i.e., “the provision of exchange 
services for the purpose of originating or terminating interexchange telecommunications” 
(AT&T, 552 F. Supp. at 228) – to Sprint, because, by transporting the call outside the MTA, 
Sprint is deemed to be acting as an interexchange carrier, just as if the call had been delivered by 
AT&T Illinois to a third-party interexchange carrier.  AT&T Illinois also argues that Sprint’s 

                                                 
9 Staff goes even further, arguing that AT&T Illinois is acting as a “pseudo-IXC.”  AT&T Illinois contends that this 
argument does not make sense because, as even Sprint’s witness recognized, in the scenario at issue, AT&T Illinois 
“delivers the call to Sprint at the nearest point of interconnection and Sprint hauls the call to the terminating 
customer wherever the customer happens to be traveling.”  Thus, when Sprint’s end-user is outside the MTA where 
the AT&T Illinois call originated, Sprint is the carrier that takes the call outside the MTA and, therefore, it is Sprint 
(not AT&T Illinois) that is acting as an IXC.   
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reliance on the Commission’s decision in Teleport Commc’ns Group Inc. v. Illinois Bell Tel. Co., 
Docket 97-0519, 1998 WL 34302216 (March 11, 1998) is misplaced.  In that case, the 
Commission held that locally-dialed calls delivered to an Internet Service Provider (“ISP”) did 
not involve “exchange access” because ISPs are treated as end-users and the calls are deemed to 
“terminate” locally, where they are delivered to the ISP.  Here, there is no question that the calls 
at issue do not terminate locally, but are transported by Sprint to end-users located outside the 
originating MTA. 

 
AT&T Illinois asserts that Staff’s support of Sprint’s position on this issue is puzzling 

since Staff rejected the main argument relied on by Sprint in support of its position, i.e., that 
InterMTA traffic for which Sprint does not charge end users an extra “toll” charge is not 
“access” traffic for purposes of intercarrier compensation.  AT&T Illinois also asserts that Staff’s 
position on this issue is inconsistent with its testimony that “AT&T Illinois should be allowed to 
route InterMTA traffic destined for CMRS end users over Interconnection Trunks when that 
traffic appears to be IntraMTA traffic provided appropriate Originating InterMTA factors are 
applied to the Interconnection Trunks for billing purposes.”  According to AT&T Illinois, the 
only reason that an “originating InterMTA factor” would be necessary in this situation is to 
ensure the appropriate application of originating switched access charges to the portion of the 
traffic delivered to Sprint over Interconnection trunks that is destined for CMRS customers 
located outside of the MTA in which the call originated (i.e., InterMTA Traffic).  Thus, Staff’s 
recognition of the need for “appropriate Originating InterMTA factors” is also a recognition of 
AT&T Illinois’ right to assess originating access charges on land-to-mobile InterMTA traffic.   

 
C. TRANSIT  

 
ISSUE 43: What is the appropriate rate that a Transit Service Provider 

should charge for Transit Traffic Service?  (AT&T Pricing 
Sheets) 

 
AT&T Illinois contends that Sprint should be required to pay AT&T Illinois’ tariffed, 

Commission-approved transit rate, which is the same rate the Commission required another 
carrier, Big River, to pay when the Commission last arbitrated the transit rate issue less than two 
years ago in Docket No. 11-0083. 

 
AT&T Illinois disputes Sprint’s contention that section 251(c)(2) of the 1996 Act 

requires AT&T Illinois to provide transit service to Sprint, and that section 252(d)(1), which 
mandates cost-based rates for section 251(c)(2) interconnection, therefore requires that the rate 
for transit service be TELRIC-based.  Sprint’s contention is directly at odds with the 
Commission’s precedents.  The Commission has repeatedly held that the 1996 Act does not 
require AT&T Illinois to provide transit service, and that transit service need not be provided at 
TELRIC-based rates.  In its November 30, 2004 MCI Arbitration Decision in Docket No. 
04-0469, for example, the Commission ruled, “the . . . rate for transit traffic is not required to be 
cost-based under either federal or state law.”  (Emphasis added.) 

 
Unless the Commission overturns those precedents, AT&T Illinois argues, it must reject 

Sprint’s request to reduce AT&T Illinois’ transit rate, because the only ground Sprint asserts for 
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that request – indeed the only ground Sprint could possibly assert – is that the 1996 Act compels 
TELRIC-based rates for transit service.  AT&T Illinois adds that there has been no change in the 
law bearing on this issue that would justify such a radical departure from the principles the 
Commission has established and repeatedly reaffirmed.  Furthermore, the Commission’s 
precedents are correct:  The 1996 Act does not require transit service, and does not require that 
transit service be provided at TELRIC-based rates. 

 
The FCC has repeatedly observed that nothing in the 1996 Act or the FCC’s Rules 

requires ILECs to provide transit service.  Moreover, on the one occasion when the FCC had to 
answer the question whether an ICA should include a transit requirement, it reached the same 
conclusion as this Commission and declined to rule that transiting was required under section 
251(c)(2).  Petition of WorldCom, Inc. Pursuant to Section 252(e)(5), 17 FCC Rcd. 27039, 
¶¶ 117 (Wireline Competition Bureau, 2002).   

 
AT&T Illinois argues that by any reasonable reading, section 251(c)(2) does not require 

transit service, but merely requires AT&T Illinois to provide Sprint with a physical link with 
AT&T Illinois’ network.  AT&T Illinois articulated a number of arguments in support of its 
position, one of which is based upon FCC Rule 51.5, which implements section 251(c)(2).  Rule 
51.5 provides: 

 
Interconnection is the linking of two networks for the mutual exchange of 
traffic. This term does not include the transport and termination of traffic. 

In AT&T Illinois’ view, that definition strongly supports this Commission’s precedents 
because, among other reasons, it limits interconnection to the linking of two networks.  In the 
1996 Local Competition Order, in which the FCC promulgated Rule 51.5, the FCC emphasized 
at ¶ 176 that interconnection is the “physical linking of two networks” (emphasis added).  Transit 
service is not physical linkage – rather, it is the transport of traffic.  The courts have consistently 
confirmed this.  E.g., Competitive Telecomm. Ass’n v. FCC, 117 F.3d 1068, 1071-72 (8th Cir. 
1997); AT&T Corp. v. FCC, 317 F.3d 227, 234 (D.C. Cir. 2003). 

 
Sprint’s argument that section 251 requires AT&T Illinois to provide transit service also 

relies on section 251(a)(1), which requires each telecommunications carrier to interconnect 
directly or indirectly with the facilities and equipment of other carriers.  Sprint argues that if 
section 251(c)(2) is not read to require transit service, the indirect interconnection rights that 
section 251(a)(1) confers on originating carriers would be meaningless. 

 
AT&T Illinois counters that even if, as Sprint contends, section 251(a)(1) entitles 

originating carriers to deliver their traffic indirectly to terminating carriers, it does not follow that 
ILECs are obliged to furnish indirect interconnection by providing transit service.  Section 
251(a)(1) merely gives the originating carrier a right vis-à-vis the terminating carrier; it does not 
give the originating carrier a right vis-à-vis ILECs other than the terminating carrier.  AT&T 
Illinois also takes issues with Sprint’s assertion that originating carriers’ rights to deliver their 
traffic indirectly to terminating carriers would be meaningless if ILECs were not required to 
provide transit service.  Real world facts in demonstrate that Sprint is incorrect:  Under this 
Commission’s precedents, the 1996 Act does not require AT&T Illinois to provide transit 
service.  Nonetheless, AT&T Illinois voluntarily provides transit service, and carriers, including 
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Sprint, purchase AT&T Illinois’ transit service, in some instances via interconnection 
agreements and in other instances via commercially negotiated transit agreements.  Thus, carriers 
have not been inhibited in their exercise of their indirect interconnection rights by this 
Commission’s rulings that the 1996 Act does not require transit service.   

 
Even if section 251(c)(2) did require transit service, AT&T Illinois argues that it would 

not follow, as Sprint claims, that transit service must be provided at TELRIC-based rates under 
section 252(d)(1).  By its plain terms, section 252(d)(1) establishes a cost-based pricing standard 
only for the physical “interconnection of facilities and equipment” – not for the transport of 
traffic.  This is indisputably the case with respect to traffic that is mutually exchanged between 
the interconnected carriers; pricing for the transport of that traffic is governed by section 
252(d)(2), not by section 252(d)(1).  In light of that, even if section 251(c)(2) did require transit 
service, the pricing of transit traffic, like the pricing of reciprocal compensation traffic, would 
not be governed by section 252(d)(1). 

 
Staff agrees with AT&T Illinois that the Commission’s precedents establish that the 1996 

Act does not require AT&T Illinois to provide transit service at cost-based rates, and Staff does 
not suggest that the Commission overrule those precedents.  Nonetheless, Staff urges the 
Commission to require cost-based transit service, based on policy considerations.  AT&T Illinois 
argues that Staff’s recommendation is contrary to law and that the policy consideration on which 
Staff relies is contrary to the evidence of record. 

 
As Staff witness Dr. Zolnierek stated at hearing, “The Commission is a creature of the 

legislature.  So we respond [to] what the legislature dictates in terms of what authority we have 
and don’t.”  Thus, AT&T Illinois states, Staff recognizes that the Commission cannot order 
AT&T Illinois to provide transit service at cost-based rates on state law grounds unless the 
Illinois Legislature has authorized the Commission to do so.   

 
Staff identifies section 13-801 of the Illinois Public Utilities Act as the legislative 

authorization for the result it recommends.  AT&T Illinois argues, however, that the Commission 
cannot impose cost-based rates on AT&T Illinois’ transit service based on section 13-801.  
According to AT&T Illinois, nothing in section 13-801 can be read as authorizing the 
Commission to require transit service at cost-based rates that are not required by the 1996 Act.  
More important, though, if section 13-801 did include such authorization, it would not apply 
here, because (i) section 13-801(a) states that a telecommunications carrier not subject to 
regulation under an alternative regulation plan pursuant to section 13-506.1 of the PUA is not 
subject to requirements or obligations imposed by section 13-801 that exceed the obligations 
imposed by the 1996 Act, and (ii) AT&T Illinois is not subject to regulation under an alternative 
regulation plan pursuant to Section 13-506.1, as the Commission held when it rejected a CLEC’s 
futile attempt to rely on section 13-801 in its Big River Arbitration Decision, Docket No. 11-
0083 (June 14, 2011).  Therefore, AT&T Illinois concludes, Staff’s reliance on section 13-801 
fails and the Commission cannot, as a matter of law, adopt Staff’s recommendation. 

 
AT&T Illinois also argues that the policy consideration on which Staff’s recommendation 

hinges is not supported by the record.  That policy consideration is that there is not a viable 
competitive market for transit services in Illinois.  AT&T Illinois asserts, however, that there is 
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no evidence in the record that supports that conclusion.  AT&T Illinois introduced substantial 
evidence that there is vibrant competition to provide transit service in Illinois.  AT&T Illinois 
argues that even if that evidence was not sufficient to establish that there is a viable competitive 
market for transit services in Illinois, that does not mean – and there is no evidence in the record 
to show – that there is not such a market.  Indeed, AT&T Illinois notes, Staff stated in its brief 
that “Staff does not claim that there is no level of competition in the Illinois transit market.  But 
exactly what level of competition is not clear.”  With that statement, Staff admits there can be no 
affirmative finding, based on the evidence of record, that there is not a viable competitive market 
for transit service in Illinois. 

 
Staff questions whether, as AT&T Illinois contends, there is sufficient competition in the 

transit market to discipline prices.  But Staff acknowledges that the commercial transit agreement 
that AT&T Mobility negotiated with AT&T Illinois and the other AT&T ILECs is evidence of 
the effects of market discipline in the commercial market.  And AT&T has offered to make that 
same transit agreement available to Sprint – not within this proceeding, but as a negotiated 
commercial agreement.  Staff stated in its brief that “the rate provided for in the AT&T Mobility 
commercial agreement with AT&T appears to be a reasonable proxy.”  If that is the case, AT&T 
Illinois argues, there is an easy way to achieve that result:  Instead of ruling, based on 
unsupported policy grounds and non-existent legislative authorization, that AT&T Illinois must 
provide transit service to Sprint at a TELRIC-based rate and then taking an educated guess as to 
what a reasonable proxy for that rate might be, resolve Issue 43 in favor of AT&T Illinois and let 
Sprint tell AT&T it accepts AT&T’s offer to give it the AT&T Mobility agreement in toto, as a 
negotiated commercial agreement. 

 
AT&T Illinois states that even though it cannot lawfully be required to provide transit 

service at cost-based rates, the rate it proposes is nonetheless a TELRIC-based rate that the 
Commission initially approved and has repeatedly reaffirmed – including in its Big River 
Arbitration Decision less than two years ago.  Staff asserts that that rate is based on outdated cost 
studies.  AT&T Illinois contends, however, that Staff provided no bases for that conclusion.  
Instead, Staff merely declares that “it seems obvious that AT&T Illinois’ current rate is well 
above current forward looking TELRIC.”  That, AT&T Illinois contends, is insufficient. 

 
Sprint contends that AT&T Illinois’ Commission-approved transit rate is outdated 

because a forward-looking TELRIC cost study at this time would have to assume soft switch 
technology, rather than the circuit switches upon which the transit rate is based.  AT&T Illinois 
counters, based on the testimony of its cost expert, Dr. Currie, that Sprint is incorrect.  According 
to Dr. Currie, even if TELRIC rules applied to transit service, they do not require an assumption 
that the network would use soft switches, much less that the network would only use such 
switches, as Sprint assumes.  Today, a TELRIC-compliant cost study should be based on a 
network design that is economically and technically compatible with handling voice traffic over 
the PSTN based on existing wire center locations.  At present, PSTN switches handle voice 
traffic using TDM.  Switches that exclusively use data packets for handling voice traffic, such as 
soft switches, are not compatible with the current PSTN.  AT&T Illinois’ current voice network 
contains no switch using data packets for handling voice traffic to or from other PSTN switches. 
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AT&T Illinois contends, for these and other reasons provided by Dr. Currie and 
supported by a decision of the Connecticut Department of Public Utility Control that rejected the 
arguments Sprint asserts here, that Sprint is mistaken in its assertion that AT&T Illinois’ transit 
rate is outdated because it is based on cost studies that assume a TDM network.   

 
Finally, AT&T Illinois argues that even if it could lawfully be required to provide transit 

service at TELRIC-based rates, and even if the rates AT&T Illinois is proposing were not current 
TELRIC-based rates, the Commission still could not properly adopt the rate proposed by Sprint.  
As Sprint acknowledges, it is not proposing an actual TELRIC-based rate based on Illinois costs, 
but is instead proposing a proxy, based on purported “benchmarks,” all of which are badly 
flawed.  With respect to what  Sprint calls AT&T Illinois’ current reciprocal compensation rate 
of $0.0007,  AT&T Illinois asserts that there is no basis for Sprint’s assumption that this rate has 
any relationship whatsoever to AT&T Illinois’ costs.  In response to Sprint’s suggestion to use 
the lowest AT&T transit rates in Interconnection agreements from other states, AT&T Illinois 
contends that Sprint gives no explanation why the lowest rates in other states would be a 
reasonable benchmark, rather than the highest rates, or an average rate.  Noting the wide 
variation in transit rates from one state to another (including rates from certain states, ignored by 
Sprint, in which the transit rates are approximately the same as AT&T Illinois’ rate), AT&T 
Illinois argues that Sprint’s unexplained proposal to cherry-pick the lowest rates is patently 
unreasonable. AT&T Illinois also argues that the rate Frontier agreed to charge Sprint for transit 
service (Sprint’s third “benchmark”) in exchange for “who knows what” has absolutely no 
bearing on the rate AT&T Illinois should charge Sprint.  With respect to Sprint’s fourth 
“benchmark,” derived from an AT&T letter, AT&T Illinois argues that it is unthinkable that the 
Commission would establish a rate based on a letter.  In addition, AT&T Illinois’ cost expert 
explained that, for several reasons, Sprint’s reliance on the letter is misplaced, including the facts 
that:  (1) the letter only addresses end-office switching; it does not address tandem switching, the 
only form of switching relevant to transit; and (2) the costs identified in the letter do not include 
other costs (such as transport costs, billing costs, signaling network costs, and an allowance for 
shared costs) that would be properly included in the development of a TELRIC-compliant transit 
rate.   
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VII.  GENERAL TERMS AND CONDITIONS ISSUES; DEPOSIT, ESCROW AND 
TERMINATION (50, 51, 52, 53, 57, 58, 60)  

ISSUE 50: Should the definition of “Cash Deposit” and “Letter of Credit” 
be Party neutral? 

 
ISSUE 51(a): Should the deposit requirement apply to both parties or only to 

the requesting carrier? 
 

ISSUE 51(b): Should the ICA provide that no deposit requirement is 
required as of the Effective Date based upon Sprint’s and 
AT&T’s dealings with each other under their previous 
interconnection agreements? 

 
ISSUE 51(c): Under what circumstances should a deposit be required and 

what should be the amount of the deposit? 
 

ISSUE 51(d):   What other terms and conditions governing deposits should be 
included in the ICA? 

 
AT&T Illinois states that when it provides products and services pursuant to the ICA, it is 

providing those products and services on credit, because it does not bill the other carrier until 
after the products and services are provided.  Like other businesses that sell on credit, AT&T 
Illinois wishes to be able to obtain a deposit from its customers that are a credit risk in order to 
have some assurance that it will be paid for the products and services it provides.  

 
AT&T Illinois acknowledges that Sprint has generally not been a credit risk.  However, 

because other carriers may adopt Sprint’s ICA under section 252(i) of the 1996 Act, the ICA 
should include deposit terms that are reasonable vis-à-vis other carriers, not just Sprint.  
Commission Staff has recognized that this is a valid consideration, stating in a brief in Docket 
No. 04-0469, “Staff concurs . . . that SBC must establish deposit standards that will not 
negatively impact it if and when other carriers seek to opt in to the ICA.”  Also, while Sprint has 
not been a significant credit risk in the past, Sprint’s financial condition, and thus Sprint’s 
creditworthiness, could change. 

 
Sprint agrees in theory that the ICA should include language governing deposits, 

although the limited circumstances in which Sprint would allow for a deposit demand, and the 
small amount of the deposit Sprint proposes, are, in AT&T Illinois’ view, tantamount to no 
deposit requirement at all.  For purposes of discussion, AT&T Illinois breaks the disputed 
deposit language down into seven topics, each of which it addresses separately: 

 
1. Whether the deposit requirement should apply to both carriers or only to Sprint. 
 
In its testimony, AT&T Illinois set forth reasons that only Sprint (and any carrier that 

adopts Sprint’s ICA) should be subject to the ICA’s deposit requirements, and that AT&T 
Illinois should not.  AT&T Illinois acknowledged, however, that it is more important that the 
ICA include the substantive provisions AT&T Illinois is proposing.  Accordingly, AT&T Illinois 
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stated that if its proposed deposit provisions are approved, it would not object to having those 
provisions apply to both parties. 

 
2. Circumstances in which a deposit may be demanded. 
 
AT&T Illinois’ initial proposal identified four circumstances in which the billing party 

could demand a deposit: (i) if the billed party’s credit worthiness or financial health is impaired 
based on information available from third party financial sources; (ii) if the billed party fails to 
pay an undisputed bill; (iii) if the monthly billings to the billed party increase, in which event a 
new or increased deposit could be requested; and (iv) if the billed party is in bankruptcy or 
admits it is unable to pay its debts as they come due.  AT&T Illinois asserts that these are all 
circumstances in which it is appropriate for the billing party to be allowed to demand a deposit 
(or an increased deposit) if it elects to do so.   

 
Sprint, on the other hand, would permit a deposit request only if the Billed Party actually 

fails to pay its bills.  Thus, it would not allow for a deposit under practically any of the 
circumstances in which AT&T Illinois contends a deposit might reasonably be required.  AT&T 
Illinois contends that Sprint’s proposal is unreasonable and inconsistent with normal commercial 
practice.  The notion that a purchaser of goods or services on credit would be subject to a deposit 
requirement only after it has actually failed to pay its bills is nonsensical.  No rational business 
would limit itself to demanding a deposit only when its customer has actually failed to pay its 
bills. 

 
In support of its position, AT&T Illinois cites to the Commission’s MCI Arbitration 

Decision in Docket No. 04-0469.  In that case, SBC Illinois (as AT&T Illinois then was) 
proposed deposit triggers similar to what AT&T Illinois is proposing here.  MCI, like Sprint, 
contended that a deposit demand was appropriate only based on the other party’s failure to make 
timely payments under the ICA.  Staff rejected MCI’s position and endorsed SBC Illinois’ 
proposed deposit triggers.  The Commission adopted that aspect of Staff’s recommendation, and 
approved the four triggers for a deposit that SBC Illinois proposed, which are very similar to 
what AT&T Illinois is proposing here.  

 
In this case, Staff agrees with AT&T Illinois that a deposit demand should be permitted 

in circumstances (ii) and (iv) above.  To the extent that Staff and the Commission went beyond 
that in Docket No. 04-0469, Staff’s witness suggested at hearing that that case is distinguishable, 
because MCI had filed for bankruptcy or was in the process of seeking bankruptcy AT&T 
Illinois contends the MCI Arbitration Decision cannot be distinguished on that ground, for 
several reasons.  First, while a carrier’s financial condition bears on whether it should be subject 
to a deposit demand, it does not follow that the triggers for a deposit set forth in an ICA should 
vary depending on the carrier’s financial condition.  Second, Staff acknowledged in the MCI 
arbitration that the ICA being arbitrated needed to include deposit conditions that take into 
account the possibility that other carriers may adopt the ICA.  Thus, Staff’s support of the 
deposit triggers SBC Illinois proposed in that arbitration cannot have been based on MCI’s 
financial condition at the time.  And third, the Commission’s rationale for approving SBC 
Illinois’ deposit triggers in its MCI Arbitration Decision did not mention MCI’s financial 
condition. 
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For those reasons, AT&T Illinois urges the Commission to adopt the deposit triggers it 

has proposed here or the deposit triggers it approved in the MCI arbitration. 
 
3. Deposit amount  
 
AT&T Illinois proposes to cap the deposit amount at three months’ anticipated billings.  

Sprint would limit the deposit to the lesser of the Billed Party’s monthly billing or fifty-thousand 
dollars. 

 
AT&T Illinois contends that its proposal is reasonable, because it corresponds with the 

risk against which the deposit requirement is designed to protect.  Under the billing provisions in 
the ICA, if a carrier stops paying its bills, AT&T Illinois must continue to provide service to the 
carrier until the Bill Due Date has passed, AT&T Illinois has issued a Discontinuance Notice, 
and additional time has passed without the non-paying carrier curing its default.  All told, AT&T 
Illinois’ exposure to a carrier that stops paying its bills is approximately equal to three months’ 
billings.  Accordingly, a deposit in approximately that amount is appropriate to provide some 
assurance against loss.  In the MCI arbitration, where SBC Illinois took the same position AT&T 
Illinois does here, and MCI took the same position as Sprint, the Commission resolved the 
disagreement in favor of AT&T Illinois.  

 
AT&T Illinois contends that Sprint’s proposal is unreasonable.  If a carrier’s bills run to 

more than $50,000 per month, then a deposit cap of $50,000 would not provide the assurance of 
payment that is the universally understood purpose of a deposit requirement.  And the $50,000 is 
even more obviously unreasonable when it is joined with Sprint’s proposal that no deposit can be 
requested unless a party is in arrears by at least $100,000.  For that matter, even the one-month 
cap is unreasonable. 

 
4. Return of deposit 
 
The parties’ disagreement concerning the return of a deposit parallels their disagreement 

concerning the circumstances under which a deposit can be requested in the first place.  Sprint 
proposes that a deposit be returned if the party that made the deposit establishes 12 consecutive 
months of good credit history.  AT&T Illinois, in contrast, would require a more comprehensive 
consideration of the party’s payment history.  AT&T Illinois contends that Sprint’s proposal is 
inappropriately simplistic, while AT&T Illinois’ appropriately takes into account the whole 
constellation of considerations that a rational business would take into account in deciding when 
to request a deposit and, here, when to return a deposit. 

 
If a carrier whose financial condition was shaky enough to warrant a deposit timely pays 

its bills for twelve months, that would certainly weigh in favor of the return of the carrier’s 
deposit, but it is not the only pertinent consideration.  A carrier in shaky financial condition 
could short-pay or default on other obligations in an effort to meet the limited criteria for return 
of deposit with AT&T Illinois if its ICA permitted a return of the deposit based only on twelve 
months of good payment history.  The carrier could then, upon obtaining return of that deposit, 
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stop paying the AT&T Illinois invoices on a timely basis and potentially default on a past due 
amount. 

 
5. Whether a deposit can be demanded on the Effective Date  
 
Sprint proposes that the ICA provide that no deposit will be required as of the Effective 

Date of the ICA.  AT&T Illinois contends that Sprint’s proposal makes no sense, because 
regardless of which party’s proposed deposit trigger(s) the Commission adopts, if the 
circumstances that permit a deposit demand under the language the Commission approves are 
present on the Effective Date, it should be permissible to demand a deposit.  In addition, it makes 
no sense to prohibit a deposit request on the Effective Date while permitting a deposit the next 
day, as Sprint proposes. 

 
6. Other terms and conditions governing deposits  
 
AT&T Illinois states that its proposed deposit language includes some provisions that are 

disputed, in the sense that AT&T Illinois has proposed them and Sprint has not accepted them, 
but that the parties did not discuss in their position statements on the Decision Point List 
(“DPL”) or in their testimony.  For example, AT&T Illinois has proposed language that 
addresses what happens upon the expiration of a Letter of Credit or Surety Bond that is provided 
as a deposit.  Sprint’s proposed language ignores that subject.  AT&T Illinois contends that its 
proposed language is important, because without clearly defined terms and conditions addressing 
conditions such as how a Letter of Credit shall be renewed or what should occur if the rating of 
the bonding company guaranteeing the Surety Bond changes, there is a real possibility that 
AT&T Illinois (or the Billing Party, if the deposit requirement is made reciprocal) may be left 
unprotected. 

 
In light of such provisions, AT&T Illinois contends that the Commission should use 

AT&T Illinois’ proposed deposit language as a starting point, and should adopt that language in 
its entirety, excepting only such language (if any) as the Commission may reject in light of the 
parties’ presentations on the matters discussed above.   

 
7. Whether AT&T Illinois’ letter of credit form should be used 
 
If a deposit is made in the form of a letter of credit, AT&T Illinois proposes that the 

AT&T Illinois letter of credit form be used.  Sprint disagrees but, states AT&T Illinois, has never 
explained why.  Sprint does say that it has not seen the AT&T Illinois form, but AT&T Illinois 
points out that Sprint failed to ask for the form in discovery, when it could have done so. 

 
Staff recognizes that the Billed Party should be required to use a commercially 

reasonable form, and recommends that the ICA so require, rather than providing that AT&T 
Illinois’ form will be used.  The problem with that suggestion, though, is that it may lead to 
disputes over whether a particular form chosen by the Billed Party is or is not “commercially 
reasonable.”  AT&T Illinois asserts that problem can easily be avoided by adopting AT&T 
Illinois’ proposed language – which is the appropriate resolution of this issue in light of Sprint’s 
failure to say anything in support of its position. 
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AT&T Illinois concludes that the Commission should adopt the deposit triggers proposed 

by AT&T Illinois or, in the alternative, the similar deposit triggers the Commission approved in 
its MCI Arbitration Decision.  The Commission should cap the deposit amount as AT&T Illinois 
proposes, and should adopt AT&T Illinois’ proposed language, and reject Sprint’s proposed 
language, concerning the return of deposits; deposit demands on the Effective Date; other deposit 
language; and the use of the AT&T Illinois letter of credit form.  If the Commission resolves the 
foregoing matters in favor of AT&T Illinois, AT&T Illinois does not object to making the 
deposit language apply equally to both parties; otherwise, the language should apply only to 
Sprint, and any adopting carriers, for the reasons AT&T Illinois has provided. 

 
ISSUE 52: Is it appropriate to include good faith disputes in the 

definitions of “Non-Paying Party” or “Unpaid Charge s”? 
 

The ICA uses the terms “Non-Paying Party” and “Unpaid Charges,” and both terms are 
defined in the General Terms and Conditions.  Each definition includes a reference to “charges,” 
and Sprint proposes to insert the word “undisputed” before each of those references.  AT&T 
Illinois opposes the addition of that word.  AT&T Illinois contends that its proposed definitions 
should be adopted because the contract provisions in which those terms appear have their 
intended meaning only if those two terms are defined as AT&T Illinois proposes.   

 
Sprint argues that a party should be entitled to file good faith disputes without the 

disputed amount being considered “Unpaid.”  AT&T Illinois responds that that abstract point, 
however superficially appealing, is irrelevant, because the only way to resolve a disagreement 
about how a term in a contract should be defined is to examine the way the term is used in the 
contract.  When the term is examined in context, the definition either yields the appropriate 
result, in which case the definition is appropriate, or it yields an undesired or inappropriate result, 
in which case the definition is inappropriate. 

 
AT&T Illinois contends that when one looks at how the terms “Non-Paying Party” and 

“Unpaid Charges” are used in the ICA, it becomes apparent that those terms yield the right 
results only when they are defined as AT&T Illinois proposes to define them.  This is 
indisputably the case if the Commission decides the next issue, Issue 53, in favor of AT&T 
Illinois by ruling that a party that wishes to dispute a bill must deposit the disputed amount in 
escrow, because AT&T Illinois’ proposed escrow language uses the terms “Non-Paying Party” 
and “Unpaid Charges,” and the escrow language works as intended only if the word “undisputed’ 
is not added to the definition of those terms.  

 
But Issue 52 should be resolved in favor of AT&T Illinois even if Issue 53 is not, because 

agreed GT&C section 11.3 works properly only if the terms “Non-Paying Party” and “Unpaid 
Charges” are defined as AT&T Illinois proposes.  Section 11.3 provides, “If the Non-Paying 
Party desires to dispute any portion of the Unpaid Charges, the Non-Paying Party must complete 
all of the following actions . . . .”  As used in that sentence, “Non-Paying Party” means a Party 
that has not paid any amounts, including Disputed Amounts.  Likewise, “Unpaid Charges” 
obviously includes charges the Non-Paying Party wishes to dispute.  AT&T Illinois contends that 
If Sprint’s proposed definitions of “Non-Paying Party” and “Unpaid Party” were adopted, 
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section 11.3 – upon which the parties have agreed – would be rendered meaningless.  Staff 
proposes to remedy this problem by modifying section 11.3.  But it is not appropriate to resolve 
an issue by directing the parties to modify language on which the parties have already agreed.  
This is especially so here, where there is no possible downside to adopting AT&T Illinois’ 
proposed definitions.   

 
ISSUE 53(a): Should a Party that disputes a bill be required to pay the 

disputed amount into an interest bearing escrow account 
pending resolution of the dispute? 

 
ISSUE 53(b): Should a Party that disputes a bill be required to use the 

preferred form or method of the Billing Party to communicate 
the dispute to the Billing Party? 

 
ISSUE 53(c): Should the ICA refer to the Party that disputes and does not 

pay a bill as the “Disputing Party” or the “Non-Paying Party”? 
 

AT&T Illinois contends that if either party disputes the other’s bill, the disputing party 
should be required, subject to several exceptions, to deposit the disputed amount in an escrow 
account, so that once the dispute is resolved, the escrowed funds, along with the interest those 
funds earn, can be disbursed in accordance with that resolution.  Sprint objects to having any 
escrow language in the ICA.  That disagreement is the subject of Issue 53(a), and of Issue 53(c), 
the resolution of which depends on the resolution of Issue 53(a). 

 
AT&T Illinois addresses Issue 53(b), which concerns the form to be used by a party that 

disputes a bill, under Issue 60. 
 
The purpose of AT&T Illinois’ proposed escrow language is to ensure that if the Billed 

Party disputes a bill and the dispute is resolved in favor of the Billing Party, there will be funds 
available to pay what is owed.  Without an escrow, AT&T Illinois may never be paid, even if the 
billing dispute is resolved in its favor. 

 
AT&T Illinois notes that its proposed escrow requirement is subject to three significant 

exceptions, which it added to its standard escrow language in order to accommodate concerns 
that some carriers expressed about what they saw as the burdens of the escrow requirement.  
Specifically, AT&T Illinois’ language does not require the disputing party to escrow the disputed 
amount if it does not exceed $15,000; or if the disputing party has established 12 consecutive 
months of timely payment history and the total amount of its unpaid invoices does not exceed 
10% of its monthly bill; or if the billed party believes a billed amount is incorrect because of an 
arithmetic or clerical error.  These exclusions, AT&T Illinois contends, make the escrow 
requirement much less burdensome, and dispose of many of Sprint’s expressed concerns about 
the requirement.  

 
In addition to protecting against losses from unpaid bills, the escrow requirement should 

discourage the assertion of frivolous billing disputes.  With no escrow requirement, the Billed 
Party can, in effect, make the Billing Party its banker by submitting a dispute rather than paying 
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its bill – and some carriers have in fact done that.  If the Billed Party is required to escrow the 
disputed amounts, that behavior should be discouraged.  AT&T Illinois does not suggest that 
Sprint would engage in such machinations.  However, some other carriers have, and AT&T 
Illinois must concern itself with the likelihood that other carriers will adopt Sprint’s ICA 
pursuant to section 252(i) of the 1996 Act – as should this Commission. 

 
AT&T Illinois states that its position is supported by the Commission’s arbitration 

decision in Docket 05-0442, which required CLECs to escrow disputed amounts relating to so-
called High-Cap EELs pending resolution of the dispute.  In support of the escrow requirement, 
the Commission explained, “The issue here is who controls the money for previously provided 
service and bears the risk of loss for past service during an expedited dispute resolution process 
after an independent auditor has made a determination that the CLEC has obtained high capacity 
EELs improperly.  It seems to us that it is commercially reasonable to expect the CLEC to set 
aside the contested sums pending the outcome of the dispute. . . .  The Commission finds SBC’s 
proposal requiring an escrow account to be reasonable and accept it contingent upon its 
utilization of an appropriate joint escrow arrangement.”   

 
AT&T Illinois recognizes that the escrow issue requires the Commission to resolve a 

conflict between two legitimate competing interests: AT&T Illinois’ interest in avoiding loss to 
carriers that dispute their bills and then are unable to pay when the dispute is resolved in AT&T 
Illinois’ favor, and Sprint’s interest in not having capital tied up unnecessarily in the event of a 
legitimate dispute.  Consequently, AT&T Illinois argues, a reasonable way to resolve the issue is 
to answer the following question:  Which is the greater harm – for the Billed Party to escrow 
disputed amounts that, looked at in hindsight, need not have been escrowed because the Billed 
Party’s dispute was well taken, or for the Billing Party not to escrow amounts that, looked at in 
hindsight, should have been escrowed because the Billed Party’s dispute was not well taken and 
the Billed Party was unable to pay when that determination was made?  AT&T Illinois contends 
that the latter harm is greater, because it is worse for the Billing Party never to receive payment 
that it was owed than it is for the Billed Party to escrow money that is later returned to the Billed 
Party, with interest. 

 
AT&T Illinois states that the contention that its proposed escrow language would 

discourage the billing party from raising legitimate disputes is irrational, because no rational 
party that believes a bill is wrong will choose to pay the bill rather than to dispute it, even if it 
has to escrow the disputed amount until the dispute is resolved.   

 
AT&T Illinois concludes that the Commission should approve AT&T Illinois’ proposed 

escrow language that is the subject of Issue 53(a).  Since the resolution of Issue 53(c) depends 
entirely on the resolution of Issue 53(a), the Commission should also resolve Issue 53(c) in favor 
of AT&T Illinois by ruling that the ICA should refer to the party that does not pay its bill as the 
“Non-Paying Party.”  Finally, the Commission should resolve Issue 53(b) in favor of AT&T 
Illinois for the reasons discussed below under Issue 60.   
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ISSUE 57: Under what circumstances may a Party disconnect the other 
Party for nonpayment, and what terms should govern such 
disconnection? 

 
Issue 57 comprises four disagreements: (1) whether Commission approval should be 

required before services are disconnected for non-payment; (2) the scope of a disconnection for 
non-payment; (3) whether a party that wishes to dispute a bill must deposit the disputed amount 
in escrow; and (4) the time period for disconnection after a Discontinuance Notice.  AT&T 
Illinois addresses the third of those disagreements under issue 53(a), and the fourth under Issue 
58.  Under Issue 57, AT&T Illinois addresses the pre-approval issue and the scope issue. 

 
Commission approval 
 
Agreed language in the ICA authorizes AT&T Illinois to cease providing service to 

Sprint if (i) Sprint fails to pay undisputed charges by the date they are due (or to escrow disputed 
charges if the Commission approves AT&T Illinois’ escrow language); (ii) AT&T Illinois sends 
Sprint a notice stating that service may be discontinued if the carrier does not cure its breach; and 
(iii) Sprint fails to cure the breach within the time period specified in the ICA.  Sprint proposes 
that disconnection be permitted only as expressly ordered by the Commission.  AT&T Illinois 
contends that Commission approval should not be required, but proposes to provide advance 
notice of a disconnection to the Commission.  Staff agrees Commission approval should not be 
required, but proposed a more specific notice requirement than AT&T Illinois did.  Specifically, 
Staff recommended that the Commission require AT&T Illinois to provide written notice to the 
Commission at the same time AT&T Illinois provides the Discontinuance Notice to the non-
paying carrier; that the notice to the Commission be captioned as an “‘Emergency Notice”; and 
that the notice be simultaneously provided to both the Commission’s Office of the Executive 
Director and the Commission’s Director of Policy, Public Utilities Bureau.  AT&T Illinois 
supports Staff’s recommendation and proposed contract language to implement it.  

 
AT&T Illinois urges the Commission to adopt AT&T Illinois’ language implementing 

Staff’s recommendation.  If Sprint and the Commission are notified that AT&T Illinois intends 
to discontinue service to Sprint, Sprint may seek relief from the Commission.  Therefore, as 
Sprint acknowledges, the only meaningful difference Staff’s notice proposal and Sprint’s pre-
approval proposal is that the notice requirement puts the burden of filing a complaint on Sprint.  
AT&T Illinois contends this should not be objectionable to Sprint, and that there are several 
reasons that AT&T Illinois should not be required to act affirmatively to obtain Commission 
approval before disconnecting a carrier for non-payment.  These include, but are not limited to, 
the following:   

 
1. The Commission has adopted language in a number of arbitrations that provides 

for disconnection for non-payment with no prior Commission approval.  As a result, there 
appears to be no ICA in Illinois that requires AT&T Illinois to obtain Commission approval 
before discontinuing service based on a material breach of the ICA.  There is no reason that 
Sprint’s ICA should depart from the norm in this respect.   
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2. When a party materially breaches a contract, Illinois law permits the other party to 
terminate the contract in its entirety.  There is no good reason for a different rule to apply in the 
event of a failure to pay amounts due under an interconnection agreement.   
 

3. If a carrier does not pay its undisputed bills and still fails to do so even after 
receiving a Discontinuance Notice, AT&T Illinois could be seriously injured if it were required 
to continue providing service to the carrier, possibly for many months, during which the carrier 
continues not to pay its bills, while awaiting a green light to disconnect from the Commission.  
AT&T Illinois described a recent situation in which it chose to initiate a Commission proceeding 
rather than to exercise its contractual right to terminate and suffered precisely such a loss.   
 

Scope of disconnection 

If a carrier fails to pay its undisputed bills so that disconnection is permissible under the 
ICA, AT&T Illinois should be permitted to disconnect all services, not just the services for 
which the carrier failed to pay.  AT&T Illinois contends this is consistent with Illinois law, which 
holds that “a breach of a material condition of [a] contract . . . entitles[s the non-breaching party] 
to terminate the contract.”  Burt v. Garden City Sand Co. 141 Ill. App. 603, 610 (Ill. App. 1st 
Dist. 1908), aff’d 273 Ill. 473.  Thus, when amounts owed under a contract are not paid, the non-
breaching party may abandon the contract.  141 Ill. App. at 611 (“The law is well settled that the 
non-payment of the installment . . . was a breach of a material condition of the contract, and 
entitled appellee to abandon the contract and sue for the amount actually due thereunder”).   

 
AT&T Illinois also contends that Sprint’s position is unreasonable.  The disconnection at 

issue arises only in the event of non-payment of undisputed amounts, and following a 
Discontinuance Notice, which gives the Non-Paying Party fair notice that it has failed to pay and 
must pay.  If, after receiving such a notice, the Non-Paying still does not pay its bill in full, even 
though it does not dispute it, there is no justification for requiring AT&T Illinois to continue to 
provide service to a party whose behavior establishes that it is a deadbeat. 

 
Staff’s witness supported Sprint’s position, but that was based solely on what he 

mistakenly referred to as a Commission decision, which was actually an ALJ’s proposed 
decision.  AT&T Illinois notes that a proposed decision is not a precedent, and therefore carries 
only such weight as it may deserve based on strength of its reasoning.  In this instance, AT&T 
Illinois contends, the ALJ’s recommendation carries no weight, because it was based on a 
consideration that was unpersuasive under the circumstances of that case and that does not apply 
in this case. 

 
AT&T ISSUE 58: Should the period of time in which the Billed Party must remit 

payment in response to a Discontinuance Notice be forty-five 
(45) or fifteen (15) days? 

 
AT&T Illinois contends that the ICA, consistent with Staff’s recommendation, should 

give the Billed Party 15 days, not 45 days, to pay its undisputed bill after it receives a 
Discontinuance Notice following its failure to pay the bill by the Bill Due Date.   
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AT&T Illinois asserts that fifteen days is ample time for a party to pay a bill that it has 
not disputed, has not paid on time, and has been formally notified it must pay.  The 
Discontinuance Notice cannot be sent until at least 31 days after the date of the bill.  
Consequently, a requirement that the Billed Party pay within 15 days of the Discontinuance 
Notice means that the Billed Party will have had at least 46 days from the invoice date to pay its 
undisputed bill.  The 45 days that Sprint proposes is unreasonably long; in effect, it would give 
the Billed Party at least 76 days to pay an undisputed bill.   

 
Sprint claims it may need 45 days because it is possible that an invoice could be lost in its 

electronic transmission.  That, AT&T Illinois contends, is too slender a reed to bear the weight of 
Sprint’s position.  While it may be conceivable that an electronic bill could get lost in the ether, 
Sprint is apparently unable to say that it has ever happened in the 15 years that AT&T Illinois 
and Sprint have been exchanging traffic under interconnection agreements.  And if it ever did 
happen, it would be a non-issue: either Sprint would expedite payment to avoid disconnection or, 
if that were problematic for some reason, Sprint would call AT&T Illinois, explain that the bill 
was lost, and make appropriate arrangements.   

 
In its brief, Sprint for the first time mentioned 83 Ill. Admin. Code § 731.905, which 

states that except where otherwise agreed in writing, a carrier providing wholesale service to 
another carrier must give 35 days notice if it intends to terminate, discontinue or abandon the 
service.  AT&T Illinois argues that Sprint’s belated reliance on § 731.905 is misplaced, for three 
reasons:  (1) The rule does not apply to the termination of an ICA due to breach; rather, the rule 
appears to deal with the situation in which a carrier discontinues a service; (2) The notice 
contemplated by that rule is “[e]xcept where otherwise agreed to, in writing, by the carriers.”  
Assuming the Commission resolves Issue 58 in favor of AT&T Illinois, the parties will have 
effectively agreed otherwise, albeit under compulsion of the Commission’s decision; once an 
ICA conforming with the Commission’s arbitration decision is executed, all of its provisions, 
whether negotiated or arbitrated, constitute the parties’ agreement; and (3)  Sprint’s argument 
assumes that if the Commission resolves Issue 58 in favor of AT&T Illinois, AT&T Illinois will 
be able to terminate service to Sprint (or a non-paying carrier that adopts the ICA) 15 days after 
sending the Discontinuance Notice.  That is not the case.  Under the sequence established by the 
ICA in the event of non-payment of a bill, there must be a second notice, after the demand in the 
Discontinuance Notice is not satisfied.  The net effect of the regime established in the ICA is that 
it would be virtually impossible that termination would occur in a shorter time than 83 Ill Admin. 
Code § 731.905 contemplates.   

 
AT&T ISSUE 60: Should the ICA require the Disputing Party to use the Billing 

Party’s preferred form in order to dispute a bill? 
 

AT&T Illinois proposes language that would require the Billed Party to submit Billing 
Disputes on the Billing Party’s dispute form.  AT&T Illinois states, and Sprint does not deny, 
that of all the carriers with which AT&T Illinois has an ICA, only Sprint refuses to use AT&T 
Illinois’ form to dispute AT&T Illinois’ bills.  Furthermore, it is undisputed that Sprint’s refusal 
to use AT&T Illinois’ form imposes additional costs on AT&T Illinois, because AT&T Illinois’ 
form is compatible with AT&T Illinois’ systems, while Sprint’s form is not.  In particular, 
AT&T Illinois’ witness testified that when Sprint submits billing disputes, it does so in a format 
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that requires AT&T Illinois to spend a disproportionate amount of time and money to investigate 
and reconcile Sprint’s disputes.  AT&T Illinois does not incur these costs when carriers use 
AT&T Illinois’ bill dispute form, which every other carrier in Illinois has agreed to do.  

 
AT&T Illinois recognizes that Sprint will incur costs if it is required to use AT&T 

Illinois’ form, and states that the resolution of the issue should therefore turns on which party 
should incur costs associated with Sprint’s submission of bill disputes to AT&T Illinois.  Absent 
any evidence concerning (i) whether most billing disputes are valid or invalid and (ii) a 
quantification of the costs, AT&T Illinois asserts that the fair and reasonable answer to that 
question is that Sprint should bear the cost, because it is Sprint that wishes to take the action, i.e., 
to dispute the bill.  And, of course, AT&T Illinois should bear any costs it might incur when it 
uses Sprint’s preferred form to dispute Sprint’s bill, as AT&T Illinois’ proposed language 
requires. 

 
VIII.  PRICING ATTACHMENT (ISSUE 70)  

ISSUE 70: Which Party’s Pricing Sheets and Rates should be adopted? 
 
This issue relates to the format of the “Pricing Attachment (Wireless) – Illinois” (“Pricing 

Attachment”), which is a one page summary to which is attached a detailed spreadsheet (called 
the “Pricing Sheets”) listing all the prices for services and facilities subject to the ICA.  AT&T 
Illinois explains that, with the exception of differences in certain of the parties’ pricing 
proposals, which are addressed as part of other issues (e.g., Issue 43 (Transit Service Rate)), all 
previously open issues related to the Pricing Sheets have been resolved.  The only remaining 
dispute is whether, as Sprint proposes, the transit rate and the facility sharing factor should be 
listed on the Pricing Attachment or, as AT&T Illinois proposes, the summary Pricing Attachment 
should simply refer to the detailed Pricing Sheets attached to the Pricing Attachment.  AT&T 
Illinois argues that it does not make sense to populate the same rates in two places in the ICA 
(the Pricing Attachment and the Pricing Sheets) since that could lead to confusion if the ICA is 
amended to change one or both of the rates.   

 
According to AT&T Illinois, the only other dispute mentioned in Sprint’s direct 

testimony was one related to the wording of section 1 of the Pricing Attachment.  AT&T Illinois 
asserts that the resolved by the parties’ agreement to the following language for section 1:   

 
Compensation for IntraMTA Traffic Transport and Termination (Per Conversation 
MOU).  References in the attached Pricing Sheets to “Section 251(b)(5) Calls” shall be 
read as references to IntraMTA Traffic. 
 

This language is important because the CAF Order brought all telecommunications traffic under 
section 251(b)(5), including traffic still subject to access charges.  This language makes it clear 
that the zero rate in the Pricing Sheets associated with “Section 251(b)(5) Transport and 
Termination” applies only to IntraMTA traffic and not to InterMTA traffic, removing any 
confusion regarding such traffic and minimizing disputes.   
 

AT&T Illinois disagrees with Staff’s proposal to remove the Pricing Attachment from the 
ICA, because there are a number of agreed provisions included on that document that do not 
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appear in the attached Pricing Sheets or with similar clarity elsewhere in the ICA. AT&T Illinois 
states that, if the Commission adopts Staff’s proposal, it is imperative that the Commission direct 
the movement of those provisions to other sections of the ICA,  as follows:  (1) the underlined 
language in section 1, discussed above, should be placed at the end of section 1.1 of the 
attachment known as the “Pricing Schedule”; (2) the agreed language for “Other Charges” in 
section 7.1 of the Pricing Attachment should be placed in a new section 1.4.3 of the Pricing 
Schedule; and (3) the following agreed language that appears at the bottom of the Pricing 
Attachment would need to be placed at the end of section 4.2.1 of Attachment 5, “911/E911”:  
“Facility rates can be found in the State Special Access Tariff.”   

 
Dated:  April 8, 2013 Respectfully submitted, 
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