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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

SPRINTCOM, INC., WIRELESSCO, L.P.,
NPCR, INC. D/B/A NEXTEL PARTNERS,
AND NEXTEL WEST CORP.

Petition for Arbitration, Pursuant to Section
252(b) of the Telecommunications Act of
1996, to Establish an Interconnection
Agreement With

Illinois Bell Telephone Company
d/b/a AT&T Illinois

)
)
)
)
)
)
)
)
)
)
)

Docket No. 12-0550

SPRINT’S
STATEMENT OF POSITIONS

AND PROPOSED COMMISSION ANALYSIS

SprintCom, Inc. and WirelessCo, L.P., through their agent, Sprint Spectrum L.P., NPCR,

Inc. d/b/a Nextel Partners and Nextel West Corp. (collectively, “Sprint”), hereby file their

Statement of Positions and Proposed Commission Analysis in the above-captioned proceeding

I. USE OF INTERCONNECTION FACILITIES (ISSUES 19, 20, 21, 22, 24 AND 30)

A. The Parties’ Positions

1. Issue 19: What are the appropriate definitions of “Facilities” and
“Interconnection Facilities” and, if necessary, “Entrance Facilities”?
Should the definition of “Interconnection Facilities” reference the
FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5?

Sprint’s Position:

It is Sprint’s position that the definition of “Interconnection Facilities” should reflect that

Interconnection Facilities can be used to carry all traffic exchanged between the two parties’

switches. This includes traffic exchanged between the parties’ switches that is telephone

exchange service or exchange access service (“Section 251(c)(2) Traffic”) as well as other traffic
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exchanged between the parties’ switches (“Non-Section 251(c)(2) Traffic”). FCC Rule

51.305(b), and FCC rulings in the First Report & Order1 and the CAF Order,2 make clear that

once interconnection arrangements are used to exchange Section 251(c)(2) Traffic, those same

arrangements can be used to exchange Non-Section 251(c)(2) Traffic as well. 47 C.F.R. §

51.305(b), First Report & Order, ¶ 191; CAF Order, ¶ 972. There is no statute, rule, or order

that supports AT&T’s proposal that Interconnection Facilities must be used “exclusively” for

Section 251(c)(2) Traffic, and neither the Supreme Court’s Talk America3 decision nor the

FCC’s Amicus Brief in that case could be read to impose such a limitation on requesting carriers.

AT&T’s proposal to refer to “Interconnection” in Section 51.5 is an attempt to improperly

impose an “end user” requirement (discussed in Issue 24), and to limit the term

“interconnection” in a way that is inconsistent with Talk America.

AT&T’s Position:

Staff’s Position:

2. Issue 20: What is the appropriate use of Interconnection Facilities
provided by AT&T? (a) Should the ICA state that the
Interconnection Facilities available to Sprint at TELRIC prices be
limited to those facilities used “solely” for section 251(c)(2)
interconnection? (b) Should the ICA provide that Interconnection
Facilities purchased at TELRIC rates may not be used for 911 and
Equal Access trunks?

Sprint’s Position:

Sprint is entitled to obtain TELRIC pricing for “Interconnection Facilities.”

Interconnection includes the exchange of traffic between two parties’ networks (i.e., switches),

1 In the Matter of Implementation of the Local Competition Provisions in the Telecomms. Act of
1996, 11 FCC Rcd. 15499, First Report & Order (1996).
2In the Matter of Connect Am. Fund, 26 FCC Rcd. 17663, Report & Order & Further Notice of
Proposed Rulemaking (2011).
3 Talk Am., Inc. v. Mich. Bell Tel. Co., 131 S. Ct. 2254, 2263 (2011)
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and Section 251(c)(2) Traffic is traffic exchanged between the Sprint and AT&T switches that is

telephone exchange service and/or exchange access service. Section 251(c)(2) Traffic need not,

as AT&T and Staff argue, originate or terminate with an AT&T end user. Additionally, Sprint is

entitled to exchange any Non-251(c)(2) Traffic over the same Interconnection Facilities.

AT&T’s proposed language on Issue 20 would improperly prohibit various categories of traffic

exchanged between the Sprint and AT&T switches from being exchanged on Interconnection

Facilities.

Sprint agrees that it is not entitled to receive TELRIC pricing for facilities that carry

traffic not switched by AT&T (i.e., backhaul facilities). Sprint’s proposed ICA § 3.5.3,

Attachment 2, affirmatively prevents Interconnection Facilities from being used either 1) as

UNEs under Section 251(c)(3), or 2) for “backhauling traffic.”

AT&T’s Position:

Staff’s Position:

3. Issue 21: What provisions, if any, regarding Interconnection Facility
Audits should be included in the Agreement?

4. Issue 22: If Interconnection Facility Audit provisions are included in
the Agreement, how should disputes regarding Interconnection
Facility Audits be resolved? If audit provisions are included in the
ICA and an audit demonstrates Sprint is not compliant, how should
Sprint’s non-compliance be addressed?

Sprint’s Position:

The audit language contained at § 3.5.5.7 Attachment 2, is sufficient. AT&T will always

know how facilities are being used because of the engineering that occurs when AT&T installs

and connects the individual DS1 circuits that ride the facilities. Accordingly, AT&T’s onerous

and punitive audit language is unnecessary. Sprint’s language recognizes that if AT&T notifies
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Sprint of an alleged non-compliance, and Sprint disagrees, the matter will be resolved via the

Dispute Resolution procedures contained in the ICA.

AT&T’s Position:

Staff’s Position:

5. Issue 24: Should Sprint be required to establish separate Type 2A
Equal Access Trunk Groups? (b) Under what circumstances may
Sprint use Combined Trunk Groups?

Sprint’s Position:

Under Section 251(c)(2), Sprint can use Interconnection Facilities (obtained at TELRIC

rates) to provide “exchange access” to IXCs who wish to reach Sprint’s customers. Under no

circumstances should Sprint be required to provision separate access facilities in order for Sprint

to provide exchange access to IXCs. Exchange access traffic is Section 251(c)(2) Traffic

(whether or not it terminates to an AT&T “end user”) and, even if it were not, could still be

exchanged over Interconnection Facilities as “other” traffic.

AT&T cannot force Sprint to use facilities purchased out of access tariffs to exchange

combined InterMTA and IntraMTA Traffic (AT&T’s proposed § 4.2.3). As argued on Issue 7,

Sprint’s InterMTA Traffic is (except for a de minimis number of calls) non-toll and, therefore, is

Section 251(c)(2) telephone exchange service traffic. Any de minimis Toll InterMTA Traffic

that exists is either exchange access traffic or “other” traffic, and both categories can be

delivered on Interconnection Facilities.

AT&T’s Position:

Staff’s Position:
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6. Issue 30: Should AT&T’s language regarding the routing of
Exchange Access Service traffic be included in Agreement? (a)
Should InterMTA Traffic be routed and billed in accordance with
Feature Group D? (b) Should the ICA state that the parties will abide
by the Ordering and Billing Forum’s guidelines regarding JIP?

Sprint’s Position:

The Commission should resolve Issue 30 as proposed by Sprint. AT&T’s proposed §

4.8.9, Attachment 2, was intended to address a “Halo” concern that was eliminated by agreed

upon language that, in the absence of a future amendment, prevents Sprint from sending any

wireline-originated traffic to AT&T under the ICA.

The Commission must reject AT&T’s proposed resolution of Issue 30(a) because

AT&T’s proposed § 4.10.4, Attachment 2, would improperly require Sprint to deliver all

terminating InterMTA Traffic over access trunks (even if the call is between the parties’

respective end users). Sprint’s own terminating InterMTA Traffic is Section 251(c)(2) Traffic

and, even if it were not, could still be delivered on Interconnection Facilities as “other” traffic.

On Issue 30(b), the Commission should reject AT&T’s proposed § 4.10.6, Attachment 2,

because Sprint should not be required to implement an industry group’s recommended, non-final

call signaling guidelines regarding population of the Jurisdiction Information Parameter (“JIP”)

that has been rejected by the FCC and, in any event, will not aid the billing process.

AT&T’s Position:

Staff’s Position:
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B. Commission Analysis

1. All calls delivered between Sprint’s switch and AT&T’s switch qualify
as Section 251(c)(2) Traffic.

The Commission agrees with Sprint that all calls delivered between Sprint’s switch and

AT&T’s switch qualify as Section 251(c)(2) Traffic. Section 251(c)(2)(A) imposes on AT&T:

The duty to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange carrier’s
network—

(A) for the transmission and routing of telephone exchange service and
exchange access.

Sprint has demonstrated that all calls exchanged between its switch and AT&T’s switch involve

Sprint’s provision of “telephone exchange service” or “exchange access.”4 In addition, because

the calls will be processed by both parties’ switches, those calls are exchanged between the

parties’ networks. See 47 C.F.R. § 51.5 (definition of “Interconnection”).

The Commission declines AT&T’s request that the Commission invent a requirement,

not found in any statute or rule, that calls must originate and terminate with the parties’ “end

users” to fall within Section 251(c)(2). No legal authority supports AT&T’s proposition that

Interconnection Facilities must link only the parties’ “end users” for there to be the mutual

exchange of traffic. We agree with the federal court in Connecticut that recently held “AT&T

Connecticut’s reading of the regulation would add language that does not exist.” The S. New

England Tel. Co. v. Perlermino, No. 3:09-cv-1787 WWE, 2011 WL 1750224, at *6 (D. Conn.

May 6, 2011). We also find that neither the Supreme Court’s Talk America decision nor the

FCC’s Amicus Brief filed in that case supports an “end user” limitation that was never litigated

by the parties in that case. It would be unreasonable to stretch the meaning of the Amicus Brief

4 The Commission finds that Sprint provides “exchange access” when it receives IXC calls
switched by AT&T. The Commission also finds that Sprint provides “telephone exchange
service” when it enables its customers to make 911 calls.
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and the decision and narrow the definition of Interconnection Facilities, contrary to the plain

language of the statute and rules, thus substantially constricting the pro-competitive impact of the

Talk America decision.

2. Non-Section 251(c)(2) Traffic can be delivered over Section 251(c)(2)
Interconnection Facilities

Sprint has persuaded us that, consistent with long-standing FCC precedent, once a

requesting carrier uses Interconnection Facilities to exchange some “telephone exchange service”

or “exchange access” traffic with the ILEC (Section 251(c)(2) Traffic), it can use those facilities

to carry other interconnection traffic as well (Non-Section 251(c)(2) Traffic). First Report &

Order, ¶ 191; 47 C.F.R. § 51.305(b); CAF Order, ¶ 972. AT&T’s belief, shared by Staff, that

Interconnection Facilities must be used “solely” for the exchange of Section 251(c)(2) Traffic is

not only unsupported by law, it is the opposite of what the FCC has said on multiple occasions.

And, there is no reasonable way to read the Talk America decision or the FCC’s Amicus Brief to

limit competitors’ use of TELRIC facilities as AT&T proposes. That issue was not litigated, and

all of the arguments AT&T made in Talk America case were rejected.

3. AT&T’s “end user” and “exclusive use” proposals would inhibit
competitors’ ability to compete

Sound policy considerations also dictate that the Commission reject the “end user”

limitation on the use of Interconnection Facilities proposed by AT&T and Staff. Competitors

should not be required to maintain expensive, duplicative facilities to obtain the benefits of

Section 251(c), especially when the facilities are identical and AT&T performs the same network

functions on both sets of calls. This would work against one of the key goals of the Act, which

was to encourage efficient competition by ensuring that competitors are not required to build

duplicative networks to compete. See, e.g., Qwest Corp. v. Pub. Utils. Comm’n of Colo., 479

F.3d 1184, 1187 (10th Cir. 2007); First Report & Order, ¶ 10.
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C. DPL Issues

1. Issue 19: What are the appropriate definitions of “Facilities” and
“Interconnection Facilities” and, if necessary, “Entrance Facilities”?
Should the definition of “Interconnection Facilities” reference the
FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5?

The Commission adopts Sprint’s proposed definition of “Interconnection Facilities”

because AT&T’s proposal that such facilities be used “exclusively for Interconnection as defined

at 47 C.F.R. Section 51.5” is intended to prevent Sprint from exercising its right to deliver both

Section 251(c)(2) Traffic and Non-Section 251(c)(2) on Interconnection Facilities. In addition,

AT&T’s reference to FCC Rule 51.5 is unnecessary and creates ambiguity.

The Commission adopts Sprint’s proposed § 3.3, Attachment 2, which properly cross-

references § 3.9.1. This is discussed within Issue 46.

2. Issue 20: What is the appropriate use of Interconnection Facilities
provided by AT&T? (a) Should the ICA state that the
Interconnection Facilities available to Sprint at TELRIC prices be
limited to those facilities used “solely” for section 251(c)(2)
interconnection? (b) Should the ICA provide that Interconnection
Facilities purchased at TELRIC rates may not be used for 911 and
Equal Access trunks?

The Commission adopts Sprint’s proposed § 3.4 and § 3.5.3, Attachment 2, because

Equal Access and 911 traffic that is switched by an AT&T switch is Section 251(c)(2) Traffic.

The Commission adopts Sprint’s proposed § 3.5.2, Attachment 2, because the Commission

rejects AT&T’s argument that Interconnection Facilities must be used solely for Section

251(c)(2) Traffic.

The Commission notes that Staff’s concern regarding § 3.4, Attachment 2, as stated in its

Post Hearing Brief, is moot. The language Staff quoted is not found on the version of the DPL

filed by the parties before the hearing.
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3. Issue 21: What provisions, if any, regarding Interconnection Facility
Audits should be included in the Agreement?

4. Issue 22: If Interconnection Facility Audit provisions are included in
the Agreement, how should disputes regarding Interconnection
Facility Audits be resolved? If audit provisions are included in the
ICA and an audit demonstrates Sprint is not compliant, how should
Sprint’s non-compliance be addressed?

The Commission adopts Sprint’s position on Issues 21 and 22 and rejects AT&T’s

proposed audit language in § 3.5.5 and § 3.5.5.1 - § 3.5.5.8, Attachment 2. AT&T’s proposed

provisions are punitive. Moreover, because the Commission has rejected AT&T’s legal

arguments on Issues 19 and 20, AT&T’s audit provisions are unnecessary. We also find that

AT&T, as the entity responsible for installing facilities, does not need audits to determine which

circuits connect the two parties’ switches. It is more appropriate to accept Sprint’s proposed

audit language (§ 3.5.5.7), which allows disputes regarding the use of facilities to be addressed

through the Dispute Resolution provision in the ICA.

5. Issue 24: Should Sprint be required to establish separate Type 2A
Equal Access Trunk Groups? (b) Under what circumstances may
Sprint use Combined Trunk Groups?

The Commission adopts Sprint’s proposed resolution of Issue 24 because Sprint is not, as

a matter of law, required to establish separate trunk groups for Equal Access traffic. Sprint

provides “exchange access” service on calls to or from IXCs, when calls are exchanged between

the Sprint and AT&T networks. And regardless, as we decided above, the presence of some

non-Section 251(c)(2) Traffic does not disqualify Sprint from obtaining Interconnection

Facilities at TELRIC rates.

AT&T’s proposal to prevent Sprint from using TELRIC-priced Interconnection Facilities

to deliver InterMTA calls between the parties’ end users (i.e., when no IXC is involved) fails for

two additional reasons. First, as we decide on Issue 7, Sprint’s InterMTA Traffic is (except for a
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de minimis number of calls) non-toll and, therefore, is Section 251(c)(2) Traffic. The de minimis

amount of Toll InterMTA Traffic is either exchange access traffic or “other” traffic, and both

categories can be exchanged on Interconnection Facilities. In addition, it is not feasible for

CMRS providers to segregate out all InterMTA Traffic; thus, there will be some incidental

InterMTA Traffic delivered over Interconnection Facilities.

6. Issue 30: Should AT&T’s language regarding the routing of
Exchange Access Service traffic be included in Agreement? (a)
Should InterMTA Traffic be routed and billed in accordance with
Feature Group D? (b) Should the ICA state that the parties will abide
by the Ordering and Billing Forum’s guidelines regarding JIP?

The Commission resolves Issue 30 as proposed by Sprint. AT&T’s proposed § 4.8.9,

Attachment 2, is unnecessary to solve the “Halo” issue because AT&T, in its Post Hearing Brief,

admitted that this issue was fully addressed by agreed upon language that prevents Sprint from

sending any wireline-originated traffic to AT&T under the ICA. AT&T Br. p. 45.

The Commission must reject AT&T’s proposed resolution of Issue 30(a) because

AT&T’s proposed § 4.10.4, Attachment 2, would improperly require Sprint to deliver all

terminating InterMTA Traffic over access trunks. Sprint’s own terminating InterMTA Traffic is

Section 251(c)(2) Traffic and, even if it were not, could still be delivered on Interconnection

Facilities as “other” traffic.

As for Issue 30(b), the Commission rejects AT&T’s proposed § 4.10.6, Attachment 2,

because Sprint should not be required to implement an industry group’s recommended, non-final

call signaling guidelines regarding population of JIP. In the CAF Order the FCC rejected calls to

require “carrier usage of JIP,” citing concerns about accuracy, and deferring to final resolutions

by industry standard-setting bodies. CAF Order, ¶ 728.
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II. POI DEFINITION/REMOVAL/THRESHOLD (ISSUES 15, 16 AND 17)

A. The Parties’ Positions

1. Issue 15: What is the appropriate definition of the “Point of
Interconnection”? Should the POI serve as both the physical and
financial demarcation point between the parties’ networks?

Sprint’s Position:

Sprint’s proposed language reflects the relationship between the Interconnection

Facilities that “link” the Parties’ network and the physical POI location at which such facilities

physically connect to AT&T’s network. The POI establishes a physical demarcation point, but

does not relieve AT&T of its additional federal duties related to the cost and cost-sharing of such

Interconnection Facilities. Interconnection Facilities are subject to TELRIC pricing (Issue 44)

and cost sharing (Issue 45). Sprint’s language reflects that that the POI represents the physical

demarcation point, but is subject to ordered cost sharing.

AT&T’s Position:

Staff’s Position:

2. Issue 16: Must Sprint obtain AT&T’s consent to Sprint’s removal of
a previously established POI?

Sprint’s Position:

Sprint’s proposed language reflects that Sprint is entitled, as the requesting carrier, to

maintain any technically feasible location within AT&T’s network. If Sprint determines that

maintaining a POI is no longer necessary or efficient, Sprint must be entitled to remove such

POI, without negotiation or the need to initiate an action before the Commission. Instead, Sprint

should be allowed to simply terminate existing facilities leases and pay any otherwise applicable

early termination fees.
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AT&T’s Position:

Staff’s Position:

3. Issue 17: Should Sprint be required to establish additional Points of
Interconnection (POIs) when its traffic to an AT&T Tandem Serving
Area exceeds one (1) DS3? (a) Should Sprint be required to establish
additional POIs when its traffic to an AT&T Tandem Serving Area
exceeds one (1) DS3? (b) Should Sprint be required to establish
additional POIs at an AT&T end office not served by an AT&T
tandem when its traffic to that end office exceeds one (1) DS3? (c)
Should Sprint establish these additional connections within 90 days?

Sprint’s Position:

Sprint is entitled, as the requesting carrier, to interconnect at any technically feasible

location within AT&T’s network, including at one point per LATA, if it decides that is the best

way to engineer its network. Sprint’s proposed language ensures that it will be able to exercise

those rights.

The Commission must reject AT&T’s proposal to require Sprint to connect at more than

one point per LATA based on traffic levels. Even if there were a legal basis to impose such a

burden on Sprint, AT&T has failed to establish any facts of record that would support a finding

that any specific traffic level places any strain (much less undue strain) on any of AT&T’s

switches or transport facilities. At the very least, the Commission must maintain its previously-

adopted OC-12 threshold, as recommended by Staff.

AT&T’s Position:

Staff’s Position:
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B. Commission Analysis

1. Findings of Fact Regarding Decommissioning

Sprint has interconnected in Illinois with AT&T (and its predecessors) since the early

1990s, and has done so under the terms of voluntary ICAs. Under those voluntary agreements,

Sprint has established, and now maintains, over 70 POIs with AT&T in Illinois. Sprint

demonstrated to our satisfaction that it is inefficient to maintain all of these existing POI

locations for several reasons (i.e., elimination of the network that served Nextel subscribers,

construction of a 4G network, and failure to optimize based on proper traffic threshold levels).

AT&T’s arguments that the existing POI locations are efficient were based on generalized

statements and are not convincing.

Sprint’s plans to decommission some of its POIs and re-engineer its network are

technically feasible. In addition, although AT&T argued that decommissioning could impact its

network, AT&T did not rely on any concrete concerns. In fact, AT&T’s witness admitted that

AT&T presented no specific evidence of tandem exhaust or facilities exhaust, and further

admitted that AT&T would not object if Sprint significantly reduced the number of POIs. Tr.

page 587. Contrary to AT&T’s statement at page 24 of its Post Hearing Reply Brief, AT&T’s

witness did not identify any specific costs associated with decommissioning. The transcript

simply does not support AT&T’s position – Mr. Albright’s only concern was that AT&T be paid

any applicable early termination charges, which Sprint has agreed it would have to pay.

If Sprint must obtain AT&T’s consent (or a Commission order) to decommission a POI,

it will be required to maintain facilities (likely leased from AT&T) that Sprint neither wants nor

needs. AT&T provided no evidence that its special access tariffs would prohibit Sprint from

terminating existing facilities, and Sprint committed to paying any early termination fees that
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would be assessed as a matter of tariff. If termination fees are due, payment of those fees

certainly would allow Sprint to take down unwanted or unneeded facilities.

If AT&T stands in the way of Sprint’s decommissioning, that will result in transport or

facilities costs between AT&T’s tandems and AT&T’s end offices being imposed on Sprint and

its customers. These are the costs the FCC, in the CAF Order, decided should be borne by

AT&T and its customers.

2. Findings of Fact on POI threshold

The Commission has previously determined that AT&T (and other ILECs) cannot force a

requesting carrier to establish a second POI until the first POI exceeds the capacity of an OC-12

facility. Based on the evidence presented, we conclude that AT&T has failed to prove that

allowing Sprint to maintain connections at an OC-12 level (or higher) would have any impact on

the ability of its tandem switches to function appropriately. In fact, AT&T provided no evidence

at all – the Commission does not know the capacity or usage levels of any of AT&T’s tandems.

Nor has AT&T supported its suggestion that “network reliability” concerns require Sprint

to establish additional connections when any particular threshold is reached.

In addition, AT&T suggests (incorrectly) that the record supports a finding that facilities

connecting AT&T’s tandems are “subject to exhaust if all traffic is run over the same facilities

rather than spread over the transport facilities at multiple tandem locations.” AT&T Reply. Br.

p. 26. AT&T presented no concrete evidence to support any specific concerns, and simply

offered testimony that its network handles a great deal of traffic. This does not prove what

AT&T suggests.
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3. The Act and the FCC’s rules give Sprint the right to choose how and
where to interconnect

Section 251(c)(2)(B) of the Act imposes on AT&T the obligation to provide “technically

feasible” interconnection to any requesting carrier. The FCC has ruled definitively that “an

ILEC must allow a requesting telecommunications carrier to interconnect at any technically

feasible point, including the option to interconnect at a single POI per LATA.” Developing a

Unified Intercarrier Comp. Regime, 16 FCC Rcd. 9610, Notice of Proposed Rulemaking, ¶ 112

(2001); CAF Order, ¶ 1316. We have incorporated that standard in our rules: “the ILEC may not

require the requesting carrier to interconnect at more than one technically feasible point within a

local access and transport area (LATA).” ILL. ADMIN. CODE tit. 83, § 790.310(a)(2). We

interpret these provisions to give Sprint sole discretion to determine the number of POIs and POI

locations, so long as Sprint’s requests are technically feasible. We reject AT&T’s argument that

this legal authority applies differently to an “established competitor” like Sprint than it would to

a new entrant. There is no such distinction.

Because AT&T has failed to prove that it would be infeasible for Sprint to eliminate POIs

it no longer needs to use, AT&T cannot deny Sprint’s requests to decommission POIs. Our

decision in the MCI/SBC Arbitration Order, Docket No. 04-0469, does not compel a different

result. Based on our review, that case did not involve leased facilities which can, as a matter of

tariff, simply be terminated. We also, at that time, incorrectly held that the term

“interconnection” did not include “facilities,” a decision we reversed in 2005, and the Supreme

Court upheld in 2011. And, even if the MCI/SBC Arbitration Order could be read as AT&T

proposes, we would allow Sprint to revisit its POI locations, and re-engineer its network, based

on the new intercarrier compensation regime in the CAF Order. CAF Order, ¶ 815. Sprint must

be allowed to do so without being subject to AT&T’s consent, which could be withheld at
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AT&T’s discretion. We are concerned about the suggestion in AT&T’s written testimony that it

opposed decommissioning in order to impose its own intra-network transport costs on Sprint.

AT&T Ex. 2.1 (Albright Rebuttal) page 18, lines 417-424. Those are costs the FCC has said

should be borne by AT&T and its customers.

4. The Agreement should have no POI threshold

The same “technical feasibility” standard applies to AT&T’s proposed POI threshold.

AT&T has failed to prove any traffic level at which interconnection would be infeasible. Not

only did AT&T fail to support its proposed DS3 threshold, it failed to support the Commission’s

previously-established OC-12 standard. Without such record evidence, we have no basis to

impose any threshold.

We reject AT&T’s argument that the Commission should establish multiple “network

edges” within AT&T’s network, including at end offices within AT&T’s network core. AT&T’s

proposal is inconsistent with the plain meaning of the term “edge,” is contrary to AT&T’s FCC

advocacy, and would improperly force AT&T’s own intra-network costs onto Sprint.

C. DPL Issues

1. Issue 15: What is the appropriate definition of the “Point of
Interconnection”? Should the POI serve as both the physical and
financial demarcation point between the parties’ networks?

This issue is discussed along with Issue 46. Because we agree with Sprint’s position on

facility cost sharing, we resolve Issue 15 by adopting Sprint’s proposed GTCs Section 2.88 and

hold that the POI represents the physical demarcation point, but is subject to cost sharing that is

ordered.
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2. Issue 16: Must Sprint obtain AT&T’s consent to Sprint’s removal of
a previously established POI?

As discussed above, Sprint is entitled to remove any previously established POI, in its

discretion, to most efficiently engineer its network. Therefore, the Commission adopts Sprint’s

proposed contract language in Section 2.2.1.4, Attachment 2. AT&T can charge and collect

those early termination charges that apply under the terms of its special access tariff.

3. Issue 17: Should Sprint be required to establish additional Points of
Interconnection (POIs) when its traffic to an AT&T Tandem Serving
Area exceeds one (1) DS3? (a) Should Sprint be required to establish
additional POIs when its traffic to an AT&T Tandem Serving Area
exceeds one (1) DS3? (b) Should Sprint be required to establish
additional POIs at an AT&T end office not served by an AT&T
tandem when its traffic to that end office exceeds one (1) DS3? (c)
Should Sprint establish these additional connections within 90 days?

The Commission rejects AT&T’s proposed §§ 2.2.1.3, 2.2.1.3.1, 2.2.1.3.2 and 2.2.1.3.3,

Attachment 2. These terms would require Sprint to establish additional POIs when the DS3

traffic threshold is exceeded, a requirement that is not legally supportable, and for which there is

insufficient factual support.

III. INTERCONNECTION FACILITY PRICING AND SHARING (ISSUES 44, 45, 46,
47 AND 49)

A. The Parties’ Positions

1. Issue 44: Should Interconnection Facilities provided by AT&T be
priced at cost based (i.e. TELRIC) rates? Should the ICA provide that
Sprint is automatically entitled, as of the Effective Date of the ICA, to
TELRIC-based pricing on facilities ordered from AT&T’s access
tariff?

Sprint’s Position:

Sprint’s proposed language reflects that any facilities used for the delivery of Section

251(c)(2) traffic between Sprint and AT&T must be priced at TELRIC rates, regardless of

whether or not those facilities are also used to carry Non-Section 251(c)(2) Traffic. AT&T’s
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language, supported by Staff, that bars Sprint from obtaining TELRIC rates if facilities carry any

Non-Section 252(c)(2) Traffic, is contrary to law.

To implement TELRIC pricing, Sprint proposes language that would allow it to request

that the billing for existing facilities be converted to TELRIC, and require AT&T to immediately

change the pricing. The fact that the existing facilities were originally purchased out of AT&T’s

special access tariff does not prevent the Commission from approving contract language that

accomplishes such a transition. The physical facilities are the same whether priced at TELRIC

or special access, and there is no need to disconnect and reconnect facilities (or pay

disconnection and reconnection charges) to accomplish a simple change in pricing.

AT&T’s Position:

Staff’s Position:

2. Issue 45: If the answer to the above question is yes, should Sprint’s
proposed language governing Interconnection Facilities/
Arrangements and rates be included in the Agreement? (a) Should
the Interconnection Facilities prices be applied on a “DS1/DS1
equivalents basis”? (b) Should the ICA reference specific
Commission orders for Interconnection Facilities pricing? (c) Should
Sprint be entitled to different rates for Interconnection Facilities than
those set forth in the Price Sheet without amending the ICA?

Sprint’s Position:

High-capacity (DS3 or greater) facilities are an aggregation of individual DS1 circuits.

Sprint might use some individual circuits in such a high-capacity facility for the purpose of

Section 251(c)(2) interconnection, and other individual circuits for the purpose of backhaul (i.e,

not switched by AT&T). Sprint’s proposed resolution of Issue 45(a) would ensure that, when it

has such a mixed-use high-capacity facility, Sprint obtains TELRIC pricing for the portion of the

high-capacity facility used for Section 251(c)(2) interconnection.



5393494v1

19

This “DS1 Equivalents” proposal is easy to implement. Sprint and AT&T representatives

would meet to review how the individual DS1 circuits are used, and the resulting proportion

would allow AT&T to charge and collect TELRIC rates for the pro rata portion of the facility

used for Section 251(c)(2) interconnection, and access rates for the pro rata remainder. AT&T

will always know whether the individual DS1 circuits are routed to AT&T’s switch (and

therefore are for Section 251(c)(2) interconnection), or whether they are routed elsewhere (and

therefore are backhaul). Sprint and AT&T go through this same DS1 apportionment process in

AT&T’s BellSouth states.

Sprint’s proposal is pro-competitive and efficient because it will ensure that Sprint is

entitled to pay cost-based rates for facilities used for interconnection, and will prevent Sprint

from having to establish duplicative high capacity facilities.

On Issues 45(b) and 45(c), Sprint proposes to reference the Commission proceedings in

which the TELRIC rates were established, and to allow new rates (if ever established in a generic

cost docket) to be immediately incorporated into the ICA. Sprint’s proposals will be helpful to

the parties as they implement the new ICA, and will alleviate confusion that might otherwise be

caused if the Commission ever establishes new rates.

AT&T’s Position:

Staff’s Position:

3. Issue 46: Should Interconnection Facilities cost be equally shared
(50/50 basis)? Should the parties share the cost of TELRIC priced
facilities on Sprint’s side of the POI?

Issue 47: Should the Billing Party discount the invoice for
Interconnection Facilities by fifty (50%) to reflect an equal sharing of
the costs? Should Attachment 2 contain billing terms specific to
Interconnection Facilities?



5393494v1

20

Sprint’s Position:

Sprint proposes language that requires AT&T to share in the cost of jointly-used

Interconnection Facilities. Such cost sharing is mandated by FCC Rule 51.709(b) as interpreted

and applied by several FCC orders and court decisions. This rule does not depend on the

location of the POl; in other words, the fact that the POI will be at AT&T’s switch does not give

AT&T the right to violate Rule 51.709. Sprint’s proposal to split facilities costs 50-50 (i.e., to

require AT&T to discount its rate by 50%) is equitable and falls in line with the FCC’s policy

decision in the CAF order that both carriers benefit every time a call is made. CAF Order, ¶ 744.

The implementation of this cost sharing – how it should be reflected on the billing

records between the parties – is the subject of Issue 47, and Sprint’s proposed language is

efficient and reasonable.

AT&T’s Position:

Staff’s Position:

4. Issue 49: Should AT&T require Sprint to issue ASRs and be allowed
to charge Sprint for any billing reclassifications or changes to the
existing interconnection arrangements to receive TELRIC-based
rates? (a) Should the ICA include AT&T’s language to address the
interim period between the Effective Date and the implementation of
the section 251(c)(2) interconnection arrangements set forth in
Attachment 2? (b) What rates, terms and conditions should apply to
convert from the existing interconnection arrangement to the
251(c)(2) interconnection arrangement?

Sprint’s Position:

By law, Sprint is entitled to TELRIC pricing for Interconnection Facilities, and this

pricing can and should be achieved by simply modifying the billing for those facilities. Sprint’s

proposed language would allow Sprint to identify an existing Interconnection Facility for which

Sprint seeks TELRIC pricing, to submit a notification to AT&T identifying that facility, and then
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would require AT&T to simply modify the billing classification for that facility. Sprint’s simple

proposed process and language contrasts with AT&T’s inefficient and unnecessarily costly

proposal requiring Sprint to “disconnect” the existing circuits, and then reorder the same circuits

for service to begin under the ICA. While Sprint does not object to imposition of a nominal

charge to implement billing modifications, such as the electronic service order processing

charges of $11.44 per order as set forth in the Pricing Sheet, there is no reason or basis to require

Sprint to pay disconnection and reconnection charges when there is no need for either

disconnection or reconnection.

AT&T’s Position:

Staff’s Position:

B. Commission Analysis/Application to DPL Issues

1. Issue 44: Should Interconnection Facilities provided by AT&T be
priced at cost based (i.e. TELRIC) rates? Should the ICA provide that
Sprint is automatically entitled, as of the Effective Date of the ICA, to
TELRIC-based pricing on facilities ordered from AT&T’s access
tariff?

The parties agree that Interconnection Facilities should be provided at TELRIC rates. To

resolve the remaining portion of Issue 44, the Commission accepts Sprint’s proposed § 3.8.1,

Attachment 2, which provides that existing facilities will, on the Effective Date, convert to

TELRIC pricing, subject to § 1.2.1.2 of Sprint’s transition language. That transition language

provides that Sprint must send a notification to AT&T as to each affected Interconnection

Facility so that AT&T can then re-price those facilities through a billing-records change. This is

necessary and appropriate because 1) the Interconnection Facilities will carry Section 251(c)(2)

Traffic, and 2) all Interconnection Facilities that carry some Section 251(c)(2) Traffic are

available to be leased by Sprint at TELRIC rates. To the extent that some circuits on a high-
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capacity facility are dedicated to backhaul traffic (i.e., traffic not switched by AT&T), that

portion of the high-capacity facility remains subject to tariff pricing as set forth in Issue 45

below.

We do not agree with AT&T and Staff that facilities originally purchased out of tariff

cannot be converted to TELRIC pricing through this process. Because Sprint is entitled to obtain

Interconnection Facilities at TELRIC, and in light of the fact that the physical facilities are

identical whether priced at TELRIC or at special access, it would be unreasonable and

anticompetitive to require Sprint to jump through AT&T’s proposed hoops simply to convert

pricing.5 It is technically feasible to facilitate Section 252(c)(2) interconnection by making

changes to the billing records, and we find that method is appropriate. We will, however, hold

Sprint to its commitment to pay any early termination charges that would apply, as a matter of

tariff, for converting the pricing associated with a given facility during the term of a multi-term

commitment.

2. Issue 45: If the answer to the above question is yes, should Sprint’s
proposed language governing Interconnection Facilities/
Arrangements and rates be included in the Agreement? (a) Should
the Interconnection Facilities prices be applied on a “DS1/DS1
equivalents basis”? (b) Should the ICA reference specific
Commission orders for Interconnection Facilities pricing? (c) Should
Sprint be entitled to different rates for Interconnection Facilities than
those set forth in the Price Sheet without amending the ICA?

The Commission adopts Sprint’s proposed language, § 3.8.2, Attachment 2, to resolve

Issue 45(a). When some individual DS1 circuits within a high-capacity facility are dedicated to

backhaul (i.e., not switched by AT&T), the portion of the high-capacity facility used to backhaul

5 AT&T’s and Staff’s reliance on Globalcom, Inc. v. ICC, 347 Ill. App. 3d 592 (1st Dis. 2004), is
misplaced because Sprint has acknowledged that it will pay any early termination charges under
the facilities leases if applicable as a matter of tariff.
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traffic will be subject to tariff pricing, while the portion of the facility used to exchange traffic

between the parties’ switches will be subject to TELRIC.

Two facts inform our analysis. First, every individual circuit will have an A point and a

Z point that will tell both parties what connects to those facilities. AT&T will know that a DS1

circuit is a “backhaul” circuit by reviewing those A and Z points and determining that calls on

that facility are not routed to and switched by the AT&T switch. It will be administratively

simple to distinguish interconnection circuits from backhaul circuits, and there will be no

overlap. In fact, as Sprint explained, the parties use a similar meet-and-confer method today in

various BellSouth states to quantify interconnection circuits on high capacity facilities for the

purpose of implementing the parties’ cost-sharing obligations.

Second, this pricing mechanism will ensure that if Sprint buys a high capacity DS3 used

for both interconnection and backhaul, for example, the total price will be a rate derived from

both the TELRIC-approved DS3 rate and the special access DS3 rate. AT&T will receive a

TELRIC rate for the portion of the facility used for interconnection, and a special access rate for

the portion of the rate used for backhaul. This is reasonable, fair, and ensures that AT&T is

properly compensated. We disagree with Staff’s position that this will “force AT&T to provide

DS1 interconnection facilities at below cost-rates.” Staff Reply Br. p. 19. In that example,

AT&T will be providing DS3 interconnection facilities, not DS1 facilities, and the total rate

charged for that mixed-use facility will necessarily exceed the TELRIC DS3 rate.

AT&T argued that Sprint’s original proposed language was confusing and subject to

varying interpretations. In its Post Hearing Brief Sprint proposed a modified § 3.8.2:

For purposes of implementing TELRIC based rates vs. special access based rates
in the context of a high capacity facility (e.g. DS3 or above) that is used for
multiple purposes, including the use of dedicated DS1s as Interconnection
Facilities, such rates will be applied on a pro rata basis. This pro-rata
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determination will be made based on the total percentage of the high capacity
facility that is identified as being used for the purpose of dedicated
Interconnection Facilities and measured on a DS1-capacity basis. For example:

A. Assuming a DS3 (which represents 28 DS1s), with a monthly
TELRIC rate of $500, a special access monthly rate of $1,000, and
7 DS1s are identified as dedicated Interconnection Facilities, then
the net monthly amount to be charged by AT&T and paid by Sprint
for the DS3 will be $825, calculated as follows: 7/28 = (25% x
$500 at TELRIC= $125) + (75% x 1,000 at special access= $750).

B. Assuming an OC-3 (which represents 84 DS1s), with a monthly
TELRIC based rate of $1,250, a monthly special access rate of
$2,500, and 25 DS1s are identified as dedicated Interconnection
Facilities, then the net monthly amount to be charged by AT&T
and paid by Sprint for the OC-3 will be $2,128, calculated as
follows: (25/84) = (29.76 % x $1250 at TELRIC = $372) +
(70.24% x $2,500 at special access= $1,756).

We find that this language addresses AT&T’s concerns and order that it be incorporated into the

final ICA.

Issue 45(b) is whether the Agreement should refer to the Commission proceedings in

which the TELRIC rates were established. We find such references to be reasonable and

appropriate, and will serve to eliminate unnecessary confusion. We therefore accept Sprint’s

proposed § 3.8.2.1, Attachment 2.

Issue 45(c) is whether, if the Commission re-calculates TELRIC rates in the future, those

re-calculated rates should be automatically available to Sprint without amendment to the

Agreement or AT&T’s pricing sheets. If the Commission does lower TELRIC rates, there is no

reason to require Sprint to go through a time-consuming and costly amendment process to obtain

the benefit of those rates. We accept Sprint’s proposal, as modified in its Post Hearing Reply

Brief:

3.8.2.2 Upon approval by the Commission of an AT&T ILLINOIS
forward looking economic cost study in any cost proceeding subsequent to the
effective date of this Agreement, such approved TELRIC-based Rates/Charges
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shall be immediately available to and binding on Sprint and AT&T without
amendment to the Agreement and or Pricing Sheets

This language is reciprocal and is limited to cost proceedings (not arbitrations), which addresses

AT&T’s concerns.

3. Issue 46: Should Interconnection Facilities cost be equally shared
(50/50 basis)? Should the parties share the cost of TELRIC priced
facilities on Sprint’s side of the POI?

Issue 47: Should the Billing Party discount the invoice for
Interconnection Facilities by fifty (50%) to reflect an equal sharing of
the costs? Should Attachment 2 contain billing terms specific to
Interconnection Facilities?

We conclude that the FCC requires the costs of shared Interconnection Facilities, such as

the existing Interconnection Facilities at issue here, to be shared. This conclusion is compelled

by FCC Rule 51.703(b), as applied to CMRS-LEC traffic in several FCC orders and court

decisions discussed by Sprint. We reject AT&T’s argument that the placement of the POI

necessarily controls financial responsibility for the provision of the Interconnection Facilities.

AT&T’s argument was based on its assertion – unsupported by law – that there is a difference

between a CMRS interconnection arrangement and a Section 251(c)(2) interconnection

arrangement. Not only is AT&T’s proposal inconsistent with federal requirements, it is

inequitable.

Because the traffic is two-way, as AT&T bills for the Interconnection Facilities, it must

reduce its charges to reflect the portion of the facilities used to deliver AT&T’s traffic to Sprint.

In light of the new intercarrier compensation system put in place in the CAF Order, the

Commission recognizes that both carriers benefit when a call is made. CAF Order, ¶ 744. This

new bill-and-keep philosophy must now inform all aspects of intercarrier compensation, and

supports Sprint’s proposal that the cost of Interconnection Facilities be shared between Sprint

and AT&T. Previous Commission decisions, including the MCI Arbitration Decision, ICC
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Docket No. 04-0469, are therefore inapplicable. We thus find Sprint’s 50-50 cost-sharing

proposal is a reasonable implementation of this principle. Sprint’s proposal is also equitable:

each party is financially responsible for all switching and transport to and from its end users, and

the parties share the cost of the Interconnection Facilities that connect their switches.

Sprint’s proposed language on Issue 46 is within §§ 3.9, 3.9.1, and 3.9.2 of Attachment 2.

That language implements this 50-50 sharing principle for two-way facilities, and requires a

party using one-way trunks to be fully responsible for those costs.

The Commission also accepts Sprint’s proposed language on Issue 47, which provides a

reasonable way to efficiently implement, from a billing standpoint, our decision on Issue 46.

4. Issue 49: Should AT&T require Sprint to issue ASRs and be allowed
to charge Sprint for any billing reclassifications or changes to the
existing interconnection arrangements to receive TELRIC-based
rates? (a) Should the ICA include AT&T’s language to address the
interim period between the Effective Date and the implementation of
the section 251(c)(2) interconnection arrangements set forth in
Attachment 2? (b) What rates, terms and conditions should apply to
convert from the existing interconnection arrangement to the
251(c)(2) interconnection arrangement?

The Commission finds Sprint’s position on Issue 49 is reasonable, appropriate, and

consistent with our decisions on the other issues in this section. Sprint has proposed contract

language that ensures Sprint will be able to reasonably implement its contractual right to obtain

Interconnection Facilities at TELRIC rates. We view AT&T’s proposed language as seeking to

impose barriers to the implementation of our decisions, and we decline to give AT&T the means

to stand in the way of progress.

We do note that Sprint indicated that it did not oppose the imposition of a nominal charge

to implement billing modifications, such as the electronic service order processing charges of

$11.44 per order, as set forth in the parties’ agreed-to Pricing Sheet. If this charge applies,

AT&T can collect it. AT&T cannot, however, impose disconnect or reconnect charges because
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no physical disconnection or reconnection must occur to implement the ICA’s pricing terms. In

addition, as set forth in Sprint’s proposed § 3.8.2.3, Attachment 2, any necessary billing

adjustments can be trued-up and implemented retroactively to the effective date of the ICA.

While we have accepted Sprint’s proposed language in full, we do recognize one

particularly unsatisfactory proposal AT&T makes within Issue 49. In its proposal governing the

unnecessary transition from the current arrangement to AT&T’s desired arrangement, AT&T

includes a provision that would allow either party to change the existing interconnection

arrangements. See AT&T’s proposed § 1.2.1.1.2, Attachment 2. The effect of this language

would be to allow AT&T to force Sprint to convert facilities whenever desirable for AT&T,

giving AT&T unwarranted ability to control the location and method of interconnection. This

would be unfair and represents yet another effort by AT&T to impede Sprint from receiving the

pricing to which it is entitled under Talk America and FCC rules. It would also vitiate AT&T’s

obligation under Section 251(c)(2)(B) to provide Interconnection at any “technically feasible

point.”

IV. IP INTERCONNECTION (ISSUES 1, 11 AND 18)

A. The Parties’ Positions

1. Issue 1: Should this Agreement preclude the exchange of Information
Services traffic; or, require that traffic be exchanged in TDM format?
(a) Should the ICA provide for IP-to-IP interconnection or should it
provide that all traffic that Sprint delivers to AT&T under the ICA
must be delivered in TDM format?

Sprint’s Position:

Sprint’s proposed resolution of Issue 1 reflects the changing nature of the

telecommunications industry. Going forward, carriers will increasingly interconnect with each

other in Internet protocol (“IP”), and the importance and prevalence of TDM-based switching

equipment will decline. Section 251(c) and the FCC’s rules provide for “technically feasible”
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interconnection without limitation on technology. This was affirmed by the FCC in the CAF

Order: “[S]ection 251 of the Act is one of the key provisions specifying interconnection

requirements, and that its interconnection requirements are technology neutral – they do not vary

based on whether one or both of the interconnecting providers is using TDM, IP, or another

technology in their underlying networks.” CAF Order, ¶ 1342.

Sprint’s proposed language would allow traffic to be exchanged in IP under the ICA.

Implementation of IP Interconnection will begin with a specific request by Sprint. The parties

would then negotiate in good faith any additional terms and conditions that may be necessary,

and any open issues would be resolved by the Commission under Sections 251/252 of the Act.

This is in contrast to AT&T’s position, which would defer the question of whether the

Commission has jurisdiction to resolve open issues regarding IP interconnection. It is crucial for

the Commission to find that IP interconnection is within the scope of Section 251(c)(2), and that

it has jurisdiction and authority to arbitrate IP interconnection issues in the event any

negotiations fail.

AT&T’s Position:

Staff’s Position:

2. Issue 11: Should terms and conditions regarding IP Interconnection
be included in the Agreement?

Issue 18: How and where will IP POIs be established? Should the ICA
address POIs for IP-to-IP interconnection and, if so, is Sprint’s
proposed language just and reasonable?

Sprint’s Position:

The Commission should find that AT&T Illinois and AT&T Corp. together operate an IP

network that allows AT&T to provide telephone exchange service to AT&T’s U-verse
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subscribers. The Commission should also find it is technically feasible for Sprint to establish IP

interconnection with AT&T Corp. at the AT&T Corp. switch that serves those Illinois U-verse

operations.

As a matter of law, AT&T’s Corp.’s network is part of the Illinois “ILEC network” for

purposes of enforcing Section 251(c) obligations. See Ass’n. of Commc’ns Enters. v. FCC, 235

F.3d 662, 668 (D.C. Cir.), amended by Ass’n of Commc’ns Enters. v. FCC (D.C. Cir. Jan. 18,

2001) (“ASCENT”). To implement the holding of ASCENT, Sprint proposes contract language

finding that it is technically feasible for Sprint to interconnect and exchange voice traffic, in IP,

at the AT&T switch that serves the Illinois U-verse operations. As noted above, to the extent

necessary, additional specifics would be negotiated in good faith, with any open issues resolved

by the Commission under Sections 251/252.

AT&T’s Position:

Staff’s Position:

B. Findings of Fact Regarding IP Interconnection

1. AT&T and its affiliate AT&T Corp. together operate an IP network,
and it is technically feasible for Sprint to connect with that network in
IP

Through its own testimony and by examination of AT&T’s witnesses, Sprint proved that

AT&T Illinois and AT&T Corp. together operate an IP network that is used by AT&T to provide

telephone exchange service and exchange access to AT&T’s IP U-verse customers, as well as

AT&T’s TDM customers that communicate with U-verse customers.

U-verse calls are originated and terminated using equipment on the AT&T ILEC

network. Once originated, those IP calls are carried within a data stream on the AT&T ILEC

network, which connects to AT&T Corp.’s equipment where AT&T ILEC and AT&T Corp.
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maintain IP interconnection. From there, AT&T Corp. uses a softswitch that has effectively

been incorporated with AT&T’s ILEC network. That softswitch (like any switch) determines

where a call needs to be routed and sends it on the correct path. AT&T witness Albright

confirmed that AT&T Corp.’s switch is necessary for AT&T Illinois to provide telephone

exchange services. Tr. page 555, lines 1-7 (Albright).

If a call from a U-verse customer is destined to another U-verse customer, the AT&T

Corp. softswitch routes the call back over the IP network without AT&T Illinois ever knowing

the call was made. Tr. page 555 (Albright). If a call is destined to another carrier interconnected

with AT&T Corp. in IP, the softswitch routes it to that other IP provider. Tr. page 553, line 14 –

page 554, line 4 (Albright). And, finally, if a call is destined to a carrier connected with AT&T

Illinois in TDM, AT&T Corp. converts the call to TDM for delivery back to AT&T Illinois to be

delivered over TDM facilities. Tr. page 554, lines 4-12 (Albright); Exhibit JRB-1.7. These

functions are performed in reverse order when a U-verse customer receives a call. On these

facts, the Commission finds that AT&T and its affiliate, AT&T Corp., together operate an

integrated IP-TDM network that provides IP-based services to U-verse subscribers, as well as the

IP-TDM conversion services necessary to enable calls to and from U-verse customers.

There is also no dispute that it is technically feasible for Sprint to connect in IP to the

AT&T/AT&T Corp. IP network. This fact was admitted several times by AT&T witnesses. See,

e.g., Tr. page 545, lines 7-11. While AT&T focused its evidence on proving that IP equipment is

owned by AT&T Corp., rather than AT&T Illinois, that fact is, as noted below, without legal

significance.

2. AT&T is trying to use its affiliate to evade regulation

The Commission finds that AT&T is using its affiliate, AT&T Corp., in an attempt to

prevent us from exercising regulatory authority over the implementation of IP interconnection.
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Though not necessary to support our legal conclusions below, AT&T has, throughout this

proceeding, attempted to hide information about its IP network and operations by claiming that

certain network facilities are held within AT&T Corp. This course of conduct, plus AT&T’s

plans to replace its TDM network with an IP network, and its request that the FCC deregulate IP-

based services, convinces us that AT&T is trying to evade its IP interconnection obligations.

3. IP interconnection does not dictate whether calls undergo a net
protocol change

AT&T asks the Commission to make a finding of fact that calls exchanged in IP “would

require a net protocol conversion,” and provide for “integrated” voice and data services. AT&T

Ex. 2.0 (Albright Direct) page 5, footnote 1. We make no such finding. Whether there is a net

protocol conversion depends on whether the protocol is different at the end of the call than it was

at the start of the call. And whether retail customers are provided with “integrated” voice and

data depends on the service they obtain from their provider, not the method of interconnection

between carriers. Whether a call is delivered over an IP interconnection during the middle of the

call does not affect whether a call undergoes a net protocol change or involves integrated voice

and data services. See In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-

Phone IP Telephony Services Are Exempt From Access Charges, 19 FCC Rcd. 7457, Order,

¶¶ 1, 12-13 (2004).

4. IP interconnection is more efficient than TDM interconnection, and it
would be wasteful to require conversion of traffic from IP to TDM for
regulatory reasons alone

Sprint’s witnesses testified that Sprint wants to utilize IP interconnection in order to take

advantage of the efficiencies inherent in the technology. This is appropriate. We find, based on

the record, that IP networks use bandwidth more efficiently, are less costly to manage and

implement, and are more dynamic. Any network configuration that would require an
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interconnecting party to maintain an unnecessary TDM network (or unnecessary TDM

interconnections) would be economically wasteful and exorbitantly expensive.

C. Commission Analysis

1. Sprint is entitled to arbitrate its demand for IP interconnection

The Commission finds that Section 251(c)(2) requires AT&T to provide “technically

feasible” IP interconnection. As such, Sprint has the right to demand IP interconnection under

the Act, and we have the jurisdiction, authority, and responsibility to resolve the open issues

regarding Sprint’s demand. The applicable provisions of the Act are technology neutral, and the

FCC’s rules suggest no exclusion for IP interconnection. To the contrary, the FCC’s Rules

51.305 and 51.505 suggest the FCC knew interconnection technology would evolve and that

there could be multiple protocol standards that are technically feasible.

We will not defer deciding this issue simply because the FCC has solicited comments on

overlapping questions. The Commission is obligated to “resolve each issue set forth in the

petition and the response” (47 U.S.C. § 252(b)(4)(C)), and Sprint has raised this issue in its

petition. We believe our interpretation of Section 251(c)(2) is legally sound, and that conclusion

is bolstered by the FCC’s stated expectation that parties would negotiate IP interconnection in

good faith.

Two state commissions have already decided that IP interconnection is within the scope

of Section 251(c). In 2012, the Puerto Rico Telecommunications Regulatory Board (“PRTRB”)

arbitrated a demand by a competitive carrier (Liberty Cablevision) to obtain IP interconnection

from an ILEC (Puerto Rico Telephone). The PRTRB recognized the FCC’s commitment to the

promotion of IP-based services, and determined that “Liberty’s request for a means to drive IP-

to-IP interconnection negotiations to conclusion is consistent with the FCC’s perspective.”

Exhibit JRB-1.3, page 14. The PRTRB also found that “Liberty’s request is reasonable, not
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prohibited by federal law, consistent with the FCC’s guidance regarding promotion of IP

broadband networks, and consistent with the Board’s duty to promote competition, investment,

and interconnection in Puerto Rico.” Exhibit JRB-1.3, page 15. Ultimately, the contract

language the PRTRB approved is conceptually similar to that proposed by Sprint, allowing

parties to work out the details in further negotiations, subject to dispute resolution before the

PRTRB. Exhibit JRB-1.3, page 13.6

The Public Utilities Commission of Ohio reached a similar conclusion. In the Matter of

the Commission’s Review of Chapter 4901:1-7, of the Ohio Administrate Code, Local Exchange

Carrier-to-Carrier Rules, Ohio Commission Case No. 12-922-TP-ORD, Finding & Order (Oct.

31, 2012) (Exhibit JRB-1.4). That commission adopted rules that will allow it to arbitrate

demands for IP interconnection after determining that “federal law is technology neutral,” and

that no federal law prohibited the commission from implementing the FCC’s expectation that

parties will negotiate in good faith for IP interconnection. Exhibit JRB-1.4, page 5. These state

commission decisions give us confidence that we are properly interpreting and applying federal

law on this issue.

The Commission is also guided by strong policy considerations. The FCC has set an

“express goal of facilitating industry progression to all-IP networks, and ensuring the transition

to IP-to-IP interconnection is an important part of achieving that goal.” CAF Order, ¶ 1335.

Transitioning of service provider networks to IP – without IP interconnection between carriers –

is nonsensical. We have no interest in giving AT&T an incentive to further delay widespread

implementation of IP interconnection while at the same time continuing to deploy its own IP

network, nor do we wish to give AT&T the means to exploit its monopoly power to maintain

6 We are puzzled by AT&T’s statement that the PRTRB’s decision does not “remotely support[]
Sprint’s position.” AT&T Reply Br. p. 46. Nothing could be further from the truth.
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inefficient networks for its own financial gain. We are confident that if we allow carriers to

negotiate IP interconnection, subject to a regulatory backstop, that methodology will bring

efficient IP interconnection on reasonable terms. Sprint Ex. 4.0 (Burt Rebuttal) page 32, lines

713-716.7

2. Sprint is entitled to connect in IP at the AT&T Corp. switch that
serves AT&T’s U-verse customers

As noted above, it is technically feasible for Sprint to connect with AT&T Corp. at the

ATT Corp. switch that serves AT&T’s Illinois U-verse customers. We find, based on the

ASCENT case cited by Sprint (and subsequent FCC orders) that, for the purpose of Section

251(c)(2), the term “ILEC” includes AT&T Illinois’ affiliate AT&T Corp. Therefore, Sprint is

entitled to interconnect, under Section 251(c)(2), at the AT&T Corp. switch that serves AT&T’s

Illinois U-verse customers. It will be discriminatory if AT&T is allowed to use an affiliate’s

integrated IP switch to achieve more efficient interconnection and transport for itself, while

denying its competitors that same opportunity.

D. DPL Issues

1. Issue 1: Should this Agreement preclude the exchange of Information
Services traffic; or, require that traffic be exchanged in TDM format?
(a) Should the ICA provide for IP-to-IP interconnection or should it
provide that all traffic that Sprint delivers to AT&T under the ICA
must be delivered in TDM format?

Having decided that Sprint is entitled to IP interconnection under Section 251 of the Act,

the Commission adopts Sprint’s proposed language to resolve Issue 1. This language will allow

Sprint to request IP interconnection at a point on the AT&T Corp. network which, as noted

above, is part of the “ILEC” network under ASCENT. The parties can then negotiate specifics,

7 We reject AT&T’s confusing argument that IP interconnection would transform calls into
“information service” or “interconnected VoIP” calls. As Sprint points out, those classifications
depend on the services provided to customers, not the form of interconnection between carriers.
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knowing they can ask the Commission to resolve open issues under the Act. AT&T’s proposal

to defer on the jurisdictional question, essentially “kicking the can down the road,” is

unproductive and contrary to our obligation to resolve all open issues.

2. Issue 11: Should terms and conditions regarding IP Interconnection
be included in the Agreement?

Issue 18: How and where will IP POIs be established? Should the ICA
address POIs for IP-to-IP interconnection and, if so, is Sprint’s
proposed language just and reasonable?

To resolve Issue 11, we adopt Sprint’s proposed § 2.1.6.2, Attachment 2, as modified in

its Post Hearing Brief:

2.1.6.2 Sprint and AT&T ILLINOIS will interconnect directly using IP
Interconnection Facilities to exchange Authorized Services traffic at the AT&T
Corp. softswitch that serves AT&T’s Illinois U-verse operations where the Parties
exchange IP data traffic. When Sprint designates IP Interconnection in
accordance with this Agreement, the Parties will engage in operational
discussions to establish IP Interconnection in an expeditious manner.

To resolve Issue 18, we adopt Sprint’s proposed § 2.2.1, Attachment 2, and its modified § 2.2.2,

Attachment 2, as set forth in its Post Hearing Brief:

When Sprint designates IP Interconnection and the Parties utilize IP
Interconnection, Sprint and AT&T ILLINOIS will exchange Authorized Services
traffic at the AT&T Corp. switch that serves AT&T’s Illinois U-verse operations
or such additional IP POIs as may be mutually agreed. It is both feasible and
efficient for the parties to exchange voice traffic, in IP, at this location.

Sprint’s language is reasonable and consistent with our discussion above.

V. TRANSIT (ISSUE 43)

A. The Parties’ Positions

Sprint’s Position:

AT&T’s ubiquitous network connects all carriers that compete with AT&T throughout its

Illinois footprint. AT&T’s Transit Service is the means by which two carriers, both of which are

directly interconnected with the AT&T network, implement indirect interconnection under the
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Act and exchange traffic through AT&T. As two courts have recently confirmed, AT&T’s

Transit Service is a Section 251(c) Service. As such, AT&T bore the burden of proof to

establish a per minute-of-use rate based on a TELRIC cost study. AT&T chose not to offer a

cost study, instead proposing to use a ten-year old tariff rate that is twice what AT&T charges its

own affiliate for such service. The Commission cannot adopt AT&T’s proposed rate because it

is not a current, forward-looking, TELRIC rate.

Sprint proposed several alternative benchmark proxy prices for an appropriate AT&T

TELRIC Transit Rate. Of these, Sprint believes the most appropriate Transit Rate, as required

by federal law, is $0.00035 per minute. If AT&T establishes a different TELRIC rate for Transit

Service in generic cost proceeding, that new rate would replace $0.00035.

AT&T’s Position:

Staff’s Position:

B. Commission analysis

1. AT&T must provide Transit Service at a TELRIC rate

The Commission agrees with Sprint that Section 251(c)(2) requires AT&T, as part of its

obligation to provide “interconnection,” to provide Transit Service to requesting carriers at

TELRIC rates. While the Commission has not previously interpreted Section 251(c)(2) to

include this requirement, our prior decisions do not foreclose this result.

We are confident that our decision is consistent with federal law. Two federal courts that

have resolved this issue have found that Transit Service is a Section 251(c) service.8 Qwest

Corp. v. Cox Nebraska Telecom, LLC, 2008 WL 5273687 (D. Neb. Dec. 17, 2008); The S. New

8 We also note that many state commissions have agreed that Transit Service is a Section
251(c)(2) service.
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England Tel. Co. v. Perlermino, 2011 WL 1750224 (D. Conn. May 6, 2011). Both courts relied

on the critical nature of Transit Service to indirect interconnection contemplated by Section

251(a). For example, the Perlermino court stated:

Reviewing the applicable FCC regulations and decisions as well as the relevant
case law, the Court must conclude that interconnection under section 251(c)
includes the duties to provide indirect interconnection and to provide transit
service.

Id. at *4. The decisions by the Cox and Perlermino courts are instructive, and we believe they

were correctly decided.9

The Commission rejects AT&T’s argument that, even if Transit Service is a Section

251(c)(2) service, TELRIC does not apply. To the contrary, Section 251(c)(2)(D), Section

252(d)(1), and FCC Rule 51.501(a) require interconnection to be provided at TELRIC. This

result is also consistent with state law. Section 13-801 of the Public Utilities Code requires an

ILEC to provide interconnection “to the fullest extent possible to implement the maximum

development of competitive telecommunications services offerings,” and to do so at “cost based

rates.” 220 ILCS § 5/13-801(a).

2. AT&T’s current rate cannot be adopted

The Commission finds that AT&T failed to propose a TELRIC rate in compliance with

FCC Rule 51.505(e). AT&T’s proposed rate was set more than ten years ago and is not

supported by any current cost study that meets the FCC’s requirements. We agree with Sprint

and Staff that AT&T’s proposed rate does not comply with TELRIC, and cannot be accepted.

9 We are not persuaded by AT&T’s proposed evidence of “vibrant competition” for transit
services. Moreover, we are not authorized to conduct an “impairment analysis,” and so the
presence of competition has no legal significance in this case. See 47 U.S.C. § 251(d)(2) (an
impairment analysis is applied under Section 251(d)(2)(B) when determining what network
elements an ILEC must make available “for purposes of subsection [251](c)(3)”).
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The Commission rejects AT&T’s argument that AT&T should not have to prove a

TELRIC transit rate because legacy digital switches might be used in a TELRIC study. AT&T’s

“evidence” on this point was not credible, particularly given that it was 1) equivocal, 2) contrary

to common sense, and 3) countered by Sprint’s evidence that any TELRIC cost study would need

to, at the very least, evaluate, and in all likelihood need to be based upon, some if not all

softswitch technology. In fact, when the shoe is on the other foot (i.e. when an AT&T affiliate is

faced with the prospect of paying ILEC charges), AT&T’s corporate position appears to be that

softswitch technology is required for a proper TELRIC cost study.

AT&T failed to meet its burden to prove a TELRIC-compliant transit rate, and, thus, the

Commission cannot accept AT&T’s proposed rate.

3. Sprint has proposed a reasonable rate that does not exceed TELRIC
and is supported by several benchmarks

The Commission finds Sprint’s proposed rate of $0.00035 per minute should be accepted

and used until such time as AT&T proves a TELRIC rate in a subsequent general cost docket.

Sprint identified several benchmarks that coalesced around $0.00035 per minute. First, that rate

is one half of the reciprocal compensation rate that AT&T charges in most states (i.e. $0.0007),

including Illinois, and has been used for over ten years as an FCC proxy for the cost to tandem

switch, transport, and terminate traffic. Transit Service includes switching and transport, but not

termination. Thus, Sprint’s proposal to use one-half of $0.0007 to compensate AT&T for

performing roughly one-half of the functions it performs for that rate is reasonable given

AT&T’s failure to sponsor a cost study. We also place weight on AT&T’s own analysis of

switching costs provided to the FCC in 2008. Exhibit RGF-3.1. In that public forum, AT&T

admitted that the incremental cost of switching is below $0.00035 per minute, explaining that it

“is between $0.00010 to $0.00024.” Exhibit RGF-3.1. Sprint also offered evidence that
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AT&T’s transit rates in other states, and Frontier’s reciprocal compensation rate in Illinois

(reflecting a smaller ILEC performing the functions of switching, transport and termination), are

comparable to Sprint’s proposed proxy, and far less than AT&T’s current tariffed rates. Sprint

Ex. 3.0 (Farrar Corrected Direct) pages 32-33, lines 695-727. While we do not, as a practice,

import rates from other states or from other carriers, those other rates do provide a reality check

that fully supports a $0.00035 per minute Transit Service Rate.

C. DPL Issue 43

The Commission implements the decisions we make above by resolving Issue 43 in

Sprint’s favor and adopting Sprint’s proposed language in § 6.2.2.4, Attachment 2, and the

Pricing Sheets.

VI. 251(B)(5); SCOPE OF INTRAMTA BILL AND KEEP (ISSUES 5, 6, 37 AND 70)

A. The Parties’ Positions

1. Issue 5: What is the appropriate definition of “Section 251(b)(5)”
traffic? Should the ICA contain a definition of Section 251(b)(5)
Traffic? If so, what is the appropriate definition?

Sprint’s Position:

Sprint has proposed to use the term “Section 251(b)(5) Traffic” in the ICA, and to define

it in a manner that tracks the FCC’s use of that term in the CAF Order. There, the FCC stated:

Consistent with our approach to comprehensive reform generally and the desire
for a more unified approach, we find it appropriate to bring all traffic within the
section 251(b)(5) regime at this time ….

CAF Order, ¶ 764.

AT&T and Staff suggest that a definition of “251(b)(5) Traffic” is unnecessary, ignoring

the fact that AT&T uses the term “251(b)(5)” to describe a narrow category of calls in its pricing

sheet language. Specifically, AT&T proposes to limit Section 251(b)(5) to mean only
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“IntraMTA” calls, even though the FCC uses the term “251(b)(5)” to describe the entire universe

of calls that may be exchanged between two parties.

AT&T’s Position:

Staff’s Position:

2. Issue 6: What is the Appropriate Definition of “IntraMTA Traffic”?

Sprint’s Position:

Recognizing that that IntraMTA Traffic is a subset of Section 251(b)(5) Traffic, Sprint

proposes language that defines IntraMTA Traffic as follows:

2.94.1 “IntraMTA Traffic” means that portion of Section 251(b)(5) Traffic
exchanged between AT&T ILLINOIS and Sprint that at the beginning of the call,
originates and terminates within the same MTA.

AT&T’s proposal to further require that an IntraMTA call must be originated by or terminated to

AT&T’s “End User” is not supported by any rule, and is an attempt by AT&T to carve out

IntraMTA calls originated by AT&T end users and exchanged with Sprint via an IXC.

AT&T’s Position:

Staff’s Position:

3. Issue 37: Should IntraMTA Traffic be Subject to Bill and Keep
Without Exception?

Sprint’s Position:

Sprint’s proposed language subjects all IntraMTA Traffic to bill-and-keep as provided for

by the FCC in the CAF Order, wherein the FCC explicitly stated:

Similarly, intraMTA traffic is subject to reciprocal compensation regardless of
whether the two end carriers are directly connected or exchange traffic indirectly
via a transit carrier.
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CAF Order, ¶ 1007. This contrasts with AT&T’s proposal that would require IntraMTA Traffic

to be exchanged over direct trunks for bill-and-keep to apply.

AT&T’s Position:

Staff’s Position:

4. Issue 70: Should the summary Pricing Attachment include a
particular reference to Section 251(b)(5) Calls; and a specific transit
traffic rate and a specific facility sharing factor, or should the Pricing
Attachment refer to the attached Pricing Sheets for those items?

Sprint’s Position:

The parties have agreed that there will be a “summary” pricing sheet in the

Interconnection Agreement. However, it is both wrong and affirmatively misleading for AT&T

to oppose inclusion of Sprint’s accurate definition of “251(b)(5) Traffic” (Issue 5) and then turn

right around and insert the term “251(b)(5) Calls” to mean only IntraMTA Traffic.

The inclusion of the transit rate and shared facility factor on the Summary Pricing Sheet

will also be helpful on a day-to-day basis in implementation of the Interconnection Agreement.

AT&T’s Position:

Staff’s Position:

B. DPL Issues

1. Issue 5: What is the appropriate definition of “Section 251(b)(5)”
traffic? Should the ICA contain a definition of Section 251(b)(5)
Traffic? If so, what is the appropriate definition?

The Commission resolves Issue 5 by accepting Sprint’s proposed definition of “Section

251(b)(5) Traffic” in GTCs § 2.94. It is appropriate to include a definition of Section 251(b)(5)

Traffic given the Commission’s acceptance of Sprint’s IntraMTA and InterMTA Traffic
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definitions (Issues 6 and 7), and the fact that AT&T’s price sheets use the term “251(b)(5) calls”

without defining “Section 251(b)(5) Traffic.” It is inappropriate to allow AT&T to use the

undefined term “251(b)(5) Calls” and then, in practice, use that term to mean only a subset of all

traffic that is now considered by the FCC to be Section 251(b)(5) Traffic. AT&T’s proposal is,

at best, confusing and, at worst, contrary to the law and affirmatively misleading. Sprint’s

definition is consistent with the law because it tracks the FCC’s use of that term in the CAF

Order. See CAF Order, ¶ 764.

2. Issue 6: What is the Appropriate Definition of “IntraMTA Traffic”?

The Commission resolves Issue 6 by accepting Sprint’s proposed definition of

“IntraMTA Traffic” for use in GTCs § 2.94.1. Sprint’s language is consistent with our resolution

of Issue 5, and does not include AT&T’s unsupported proviso that “InterMTA Traffic” includes

only traffic between the two companies’ “End Users.” As Sprint demonstrated, AT&T would,

under its definition, exclude land-to-mobile IntraMTA traffic that it hands to an IXC, even

though that very traffic has been deemed “IntraMTA Traffic” by the FCC and two federal courts.

CAF Order, ¶ 1007; Alma Commc’ns Co. v. Mo. Pub. Serv. Comm’n, 490 F.3d 619, 623-34 (8th

Cir. 2007; Atlas v. Ok. Corp. Comm’n, 400 F.3d 1256 (10th Cir. 2005).

3. Issue 37: Should IntraMTA Traffic be Subject to Bill and Keep
Without Exception?

IntraMTA traffic delivered indirectly (i.e., through a third party) is subject to bill-and-

keep. Therefore, the Commission accepts Sprint’s proposed §§ 6.2.2 and 6.2.2.1, Attachment 2.

We neither understand nor agree with AT&T’s position that traffic delivered indirectly (if there

is any) would be carved out of this ICA.

The Commission accepts Sprint’s proposed resolution of Issue 37.
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4. Issue 70: Should the summary Pricing Attachment include a
particular reference to Section 251(b)(5) Calls; and a specific transit
traffic rate and a specific facility sharing factor, or should the Pricing
Attachment refer to the attached Pricing Sheets for those items?

The Commission accepts Sprint’s proposed pricing attachment language. Sprint’s

proposed language best implements the decisions we have made on Issues 5 and 43, and the

Pricing Attachment may be helpful to the parties on a day-to-day basis for implementation

purposes.

VII. INTERMTA TRAFFIC (ISSUES 7, 8, 36, 39, 40 AND 41)

A. The Parties’ Positions

1. Issue 7: What are the appropriate definitions related to “InterMTA
Traffic”?

Sprint’s Position:

Sprint proposes that the ICA separately define “Non-Toll InterMTA Traffic” and “Toll

InterMTA Traffic.” The FCC’s 2011 Rule 51.903(h), when read with reference to the statutory

definitions of “exchange access” and “telephone toll service,” authorizes AT&T to assess access

charges only on calls that are subject to a separate “toll” charge. Only a de minimis number of

InterMTA calls are subject to such an additional “toll” charge. AT&T’s language cannot be

accepted because it does not recognize this distinction. Staff’s reliance on historical practice

rather than the words the FCC used would lead to an unlawful result.

AT&T’s Position:

Staff’s Position:

2. Issue 8: What is the appropriate definition of “Switched Access
Service”?

Sprint’s Position:
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Sprint’s proposed definition of “Switched Access Service” recognizes, as a regulatory

matter, that “switched access” is a service provided by a telephone exchange service provider to

IXCs, as defined in a tariff. AT&T’s unlawful proposal would re-define “access” to include

services provided to entities who are not IXCs, and as to calls where no exchange access service

is provided.

AT&T’s Position:

Staff’s Position:

3. Issue 36: What categories of Authorized Services traffic are subject
to compensation between the Parties? (a) What are the appropriate
classifications for traffic subject to intercarrier compensation? (b)
Should the ICA identify traffic that is not subject to bill and keep? If
so, what traffic should be excluded?

Sprint’s Position:

Sprint proposes contract language that breaks “Authorized Services Traffic” into various

categories of traffic based on whether and what kind of compensation is due on traffic exchanged

between the Parties that does not involve an IXC. The categories that Sprint proposes are: 1)

IntraMTA; 2) Non-Toll InterMTA; 3) Toll InterMTA; 4) Transit; and 5) IP-Enabled. AT&T’s

long list of calls excluded from bill-and-keep is confusing and inaccurate.

AT&T’s Position:

Staff’s Position:
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4. Issue 39: What is the appropriate compensation for “Non-Toll
InterMTA Traffic”? (a) Should the ICA include compensation terms
for Sprint’s term “Non-Toll InterMTA Traffic”? (b) What is the
appropriate compensation for mobile-to-land “InterMTA Traffic”?
(c) Should the ICA include terms for AT&T to estimate the
percentage of mobile-to-land “InterMTA Traffic”, if any, improperly
routed over trunks obtained pursuant to the ICA and bill Sprint for
terminating access in accordance with that percentage? (d) Should
the ICA obligate Sprint to provide JIP in the call records for its
originating IntraMTA and InterMTA Traffic or permit AT&T to use
alternate methods to determine jurisdiction?

Sprint’s Position:

Sprint proposes language that implements the amended transitional compensation rules

announced by the FCC in the CAF Order. Under FCC Rule 51.901(b), only “interstate or

intrastate exchange access” is subject to the imposition of access charges. “Exchange access” is

a statutory term that means access to telephone exchange access services for the purpose of

originating or terminating “telephone toll services.” 47 U.S.C. § 153(16). “Telephone toll

service” is a statutory term that means service “for which there is made a separate charge not

included in contracts with subscribers for exchange service.” 47 U.S.C. § 153(55).

Sprint proposes language that 1) requires the final ICA to include a definition of “Non-

Toll InterMTA Traffic,” 2) excludes Non-Toll InterMTA traffic from access charge

compensation, and 3) excludes land-to-mobile InterMTA Traffic from access charge

compensation.

AT&T’s proposed language would designate all Sprint InterMTA Traffic exchanged

under the ICA as telephone toll traffic, despite the fact that Sprint has proven that all but a de

minimis number of InterMTA calls originate and terminate under nationwide non-toll plans,

without any separate toll charge imposed. Therefore, such traffic is not “exchange access”

subject to any transitional access pricing charges, and is non-exchange access traffic exchanged
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at bill-and-keep. See, e.g., CAF Order, ¶ 736 (bill-and-keep is the new default compensation

mechanism).

Sprint also opposes AT&T’s proposal that Sprint be required to deliver JIP signaling

information. In the CAF Order, the FCC rejected calls to require “carrier usage of JIP,” citing

concerns about accuracy, and deferring to final resolutions by industry standard-setting bodies,

CAF Order, ¶ 728. The Commission should follow the lead of the FCC and refuse to impose

administrative burdens with no corresponding benefits while industry work continues.

AT&T’s Position:

Staff’s Position:

5. Issue 40: What is the appropriate compensation for “Toll InterMTA
Traffic”? (a) Should the ICA include compensation terms for Sprint’s
term[inating] Toll InterMTA Traffic? (b) What is the appropriate
compensation for mobile-to-land InterMTA Traffic?

Sprint’s Position:

While Sprint concedes that Toll InterMTA Traffic could be billed at interstate switched

access rates per the FCC’s CAF Order, there are virtually no calls that fit that description. Only

a de minimis number of mobile-to-land InterMTA calls are subject to a separate “toll” charge.

For this reason, it is administratively efficient to treat such de minimis “toll” traffic as non-toll

traffic subject to reciprocal compensation.

AT&T’s Position:

Staff’s Position:
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6. Issue 41: Is either Party entitled to collect compensation on any of its
originated traffic? If so, what originated traffic is subject to such
compensation and at what rate? Is AT&T entitled to collect switched
access charges on its originating InterMTA traffic? If so, at what
rate?

Sprint’s Position:

Sprint takes the position that neither Party is entitled to collect compensation on any of its

originated traffic. AT&T’s originating land-to-mobile calls – local calls AT&T’s customers dial

to Sprint – are not toll calls, and do not involve the provision of exchange access service by

AT&T to Sprint. Therefore AT&T is not authorized to bill or collect access charges from Sprint

on those calls.

AT&T’s Position:

Staff’s Position:

B. Findings of Fact Regarding InterMTA Traffic

We begin our analysis with several findings of fact regarding the InterMTA issues

between the parties. First, Sprint provided evidence – not countered by AT&T – that AT&T

performs the same network functions on InterMTA calls as it does on IntraMTA calls. This is

true for both mobile-to-land InterMTA calls, and land-to-mobile InterMTA calls.

We also find that only a de minimis number of InterMTA calls involve an extra “toll”

charge assessed to the end user. Sprint demonstrated that, under its business model, its

customers have nationwide “local” calling. In only rare instances is a customer today assessed a

separate charge for making what has historically been thought of as a “long-distance” toll call.

AT&T offered no evidence on this point.

The same is true for the land-to-mobile InterMTA calls delivered from AT&T to Sprint –

those calls result in no separate “toll” charges being assessed to the customer making the call.
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On those calls, the AT&T customer makes a local call, and AT&T provides its customer with

telephone exchange service. There is no extra charge assessed on the AT&T customer (or the

Sprint customer) when Sprint undertakes to send the call to another MTA to be delivered to its

customer.

C. Commission Analysis

1. The FCC’s current rules adopted in the CAF Order mandate that only
terminating “toll” calls are subject to access charge compensation

Sprint has asked the Commission to evaluate the FCC’s new rules, adopted in the CAF

Order, that expressly authorize when a LEC may impose access charges during the transition to

bill-and-keep. AT&T and Staff would have us ignore the new rules, and the statutory definitions

utilized within those rules, and, instead, impose access charges based on historical practice. The

Commission finds that it must follow Sprint’s approach and evaluate those new rules.

In the CAF Order, the FCC brought all terminating traffic under the umbrella of 47

U.S.C. § 251(b)(5):

In this Order, we explicitly supersede the transitional access charge regime and,
subject to the transition mechanism we outline below, regulate terminating access
traffic in accordance with the section 251(b)(5) framework.

CAF Order, ¶ 764. The FCC took further action to reauthorize the limited imposition of access

charges (for a specified transition period) on the following traffic:

telecommunications traffic exchanged between telecommunications providers that
is interstate or intrastate exchange access, information access, or exchange
services for such access, other than special access.

47 C.F.R. § 51.901(b) (emphasis added). The FCC defined this traffic as “access reciprocal

compensation” traffic. 47 C.F.R. § 51.903(h). Thus, only calls that are within the scope of this

FCC transitional pricing requirement can be subject to access charge liability. 47 C.F.R.

§ 51.701(a).
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We conclude that non-Toll InterMTA Traffic is not subject to access charges. As noted,

the FCC’s rules define “access reciprocal compensation” as calls involving the provision of

“interstate or intrastate exchange access.” 47 C.F.R. § 51.903(h). The term “exchange access” is

also defined in the FCC’s rules. “Exchange access” means:

the offering of access to telephone exchange services or facilities for the purpose
of the origination or termination of telephone toll services.

47 U.S.C. § 153(16) (emphasis added). In turn, Congress defined the term “telephone toll

service” as:

telephone service between stations in different exchange areas for which there is
made a separate charge not included in contracts with subscribers for exchange
service.

47 U.S.C. § 153(55) (emphasis added). As such, a “separate charge” is mandatory for a call to

be “telephone toll service”; “telephone toll service” is mandatory for call to be “exchange

access”; and “exchange access” is mandatory for a call to be subject to the FCC’s new

transitional pricing rule. While AT&T and Staff argue that the FCC did not express an intent to

create this result, the rule and the statutory provisions cannot be interpreted any other way. And,

in the CAF Order, the FCC noted that whether a wireless carrier provides a “toll service”

depends on what it charges its end user. CAF Order, ¶ 944 n.1902. We are compelled to

implement the rules the FCC adopted, and to apply the statutory terms Congress drafted. Having

done that, we agree with Sprint that non-Toll InterMTA Traffic is not subject to access charges.

This conclusion applies to both mobile-to-land InterMTA calls (on which Sprint assesses no

extra charge except in rare circumstances), and to land-to-mobile InterMTA calls on which

AT&T assesses no toll charge on its local customer.10

10 Although not necessary for our conclusion, we reject AT&T’s suggestion that it provides
exchange access to Sprint on locally-dialed land-to-mobile calls that Sprint delivers to another



5393494v1

50

D. Application to DPL Issues

1. Issue 7: What are the appropriate definitions related to “InterMTA
Traffic”?

The Commission has resolved the fundamental legal issue as requested by Sprint.

Therefore, it resolves Issue 7 by accepting Sprint’s proposed language in GTCs §§ 2.94.2, and

2.94. The Commission also rejects AT&T’s proposed GTCs § 2.114. Sprint’s proposed

language recognizes the distinction drawn between Toll and non-Toll InterMTA calls. AT&T’s

language, on the other hand, does not recognize that distinction, and, therefore, is contrary to

law.

2. Issue 8: What is the appropriate definition of “Switched Access
Service”?

The Commission accepts Sprint’s proposed definition of “Switched Access Service” for

GTCs § 2.104. Sprint’s definition properly designates “Switched Access Service” as an offering

to IXCs, whereas AT&T’s definition does not.

3. Issue 36: What categories of Authorized Services traffic are subject
to compensation between the Parties? (a) What are the appropriate
classifications for traffic subject to intercarrier compensation? (b)
Should the ICA identify traffic that is not subject to bill and keep? If
so, what traffic should be excluded?

Issue 36 relates to the classification of traffic exchanged under the ICA. We accept

Sprint’s proposed §§ 6.2 and 6.2.1, Attachment 2, because Sprint’s proposed list in § 6.2.1 is

accurate and complete. AT&T’s list is confusing and contains a long and inaccurate list of call

types excluded from bill-and-keep.

MTA. Each party provides telephone exchange service to its customer; AT&T does not provide
exchange access to Sprint on such a call.
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4. Issue 39: What is the appropriate compensation for “Non-Toll
InterMTA Traffic”? (a) Should the ICA include compensation terms
for Sprint’s term “Non-Toll InterMTA Traffic”? (b) What is the
appropriate compensation for mobile-to-land “InterMTA Traffic”?
(c) Should the ICA include terms for AT&T to estimate the
percentage of mobile-to-land “InterMTA Traffic”, if any, improperly
routed over trunks obtained pursuant to the ICA and bill Sprint for
terminating access in accordance with that percentage? (d) Should
the ICA obligate Sprint to provide JIP in the call records for its
originating IntraMTA and InterMTA Traffic or permit AT&T to use
alternate methods to determine jurisdiction?

We have decided, above, that only Toll InterMTA Traffic is subject to access charges.

We have also decided that only a de minimis number of InterMTA calls are toll. To implement

these decisions we resolve Issue 39 by adopting Sprint’s proposed § 6.2.2.2, Attachment 2. The

Commission rejects AT&T’s proposed §§ 6.4 – 6.4.1.4, which do not include the “toll”

distinction found in federal law, would improperly prohibit Sprint from delivering InterMTA

Traffic on the Interconnection Facilities; and would require Sprint to deliver JIP, an unnecessary

and optional signaling parameter.

5. Issue 40: What is the appropriate compensation for “Toll InterMTA
Traffic”? (a) Should the ICA include compensation terms for Sprint’s
term Toll InterMTA Traffic? (b) What is the appropriate
compensation for mobile-to-land InterMTA Traffic?

The Commission finds that there will be only a de minimis amount of Toll InterMTA

Traffic delivered by Sprint. We also find it administratively inconvenient to require parties to

measure and bill de minimis amounts of traffic. Sprint’s proposed § 6.2.2.3, Attachment 2, is

therefore accepted.
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6. Issue 41: Is either Party entitled to collect compensation on any of its
originated traffic? If so, what originated traffic is subject to such
compensation and at what rate? Is AT&T entitled to collect switched
access charges on its originating InterMTA traffic? If so, at what
rate?

We resolve Issue 41 by accepting Sprint’s proposed § 6.1, Attachment 2, and find that a

party will never be charged for traffic originated by the other party. We reject AT&T’s proposed

§§ 6.4.2 – 6.4.2.2 because AT&T’s originating land-to-mobile calls – local calls its customers

dial to Sprint – are not toll calls and do not involve the provision of exchange access service by

AT&T to Sprint. Instead, AT&T provides telephone exchange service to its own customers.

Therefore, AT&T is not authorized to bill or collect access charges from Sprint on those calls.

VIII. MISCELLANEOUS; BILLING, DEPOSIT, ESCROW, DISCONNECTION,
DISPUTE FORM (ISSUES 13, 50, 51, 52, 53, 57, 58 AND 60)

A. The Parties’ Positions

1. Issue 13: Should this Agreement include provisions regarding
indirect interconnection? (a) Should the definition of Interconnection
be based on both Part 51 and Part 20 of the FCC’s rules? (b) Should
there be a distinction between “Interconnection”, as defined in 47
C.F.R. Section 51.5, and “interconnection”?

Sprint’s Position:

Sprint proposes language that incorporates the express definitions of “interconnection”

used by the FCC in both its Part 51 and Part 20 rules which, collectively, apply to

interconnection between a CMRS provider like Sprint and an ILEC like AT&T.

AT&T’s Position:

Staff’s Position:

2. Issue 50: Should the definition of “Cash Deposit” and “Letter of
Credit” be Party neutral?

Issue 51: What assurance of payment language should be included in
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the Agreement? (a) Should the deposit requirements apply to both
parties or only to the requesting carrier? (b) Should the ICA provide
that no deposit requirement is required as of the Effective Date based
upon Sprint’s and AT&T’s dealings with each other under their
previous interconnection agreements? (c) Under what circumstances
should a deposit be required and what should be the amount of the
deposit? (d) What other terms and conditions governing deposits
should be included in the ICA?

Sprint’s Position:

Sprint proposes that, because there may be mutual billing under the Interconnection

Agreement, both parties should be subject to deposit requirements. Because both parties could

be at risk of nonpayment if the other party’s creditworthiness is reduced to the point where it is

not paying its undisputed bills under the ICA, mutuality is the most reasonable and fair approach.

Substantively, Sprint proposes that only the failure to pay a material, undisputed amount

would trigger a party’s right to ask for a deposit. AT&T’s deposit language is too subjective and

potentially punitive. Sprint also seeks an order that, as of the effective date of the ICA, no

deposit will be required. Sprint understands that AT&T has agreed to such a term given Sprint’s

payment history.

AT&T’s Position:

Staff’s Position:

3. Issue 52: Is it appropriate to include good faith disputes in the
definitions of “Non-Paying Party”, or “Unpaid Charges?

Issue 53: Should the Billed Party be required to pre-pay good faith
disputed amounts into an escrow account pending resolution of the
good faith dispute? (a) Should a Party that disputes a bill be required
to pay the disputed amount into an interest-bearing escrow account
pending resolution of the dispute? (b) Should a Party that disputes a
bill be required to use the preferred form or method of the Billing
Party to communicate the dispute to the Billing Party? (c) Should the
ICA refer to the Party that disputes and does not pay a bill as the
“Disputing Party” or the “Non-Paying Party”?
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Issue 60: Can a Party require that its form be used for a billing
dispute to be valid? Should the ICA require the Disputing Party to
use the Billing Party’s preferred form in order to dispute a bill?

Sprint’s Position:

Sprint proposes that a “Non-Paying Party” be defined as a Party that has not paid an

undisputed amount by its due date, and that an “Unpaid Charge” be defined as undisputed

charges billed to the Non-Paying Party. The Billed Party has a right to dispute amounts on a bill

without being labeled a “Non-Paying Party,” and without the disputed amount being labeled an

“Unpaid Charge.”

Sprint opposes AT&T’s proposed escrow language, which is unreasonable and punitive.

AT&T proposes that any billed amount subject to a “good faith dispute” be escrowed. By

definition, a “good-faith disputed amount” is an amount that the Billed Party has determined is

not owed to the Billing Party. AT&T’s proposal would discourage the Billed Party from

disputing amounts because doing so would increase working capital requirements.

In the event of a good-faith dispute, Sprint should not be required to use an internal

AT&T billing dispute form. Instead, the Commission should adopt ICA terms that allow each

party to use its own form or system to provide the required information for processing a billing

dispute.

AT&T’s Position:

Staff’s Position:

4. Issue 57: Under what circumstances may a Party disconnect the other
Party for nonpayment, and what terms should govern such
disconnection?

Issue 58: Should the period of time in which the Billed Party must
remit payment in response to a Discontinuance Notice be forty-five
(45) or fifteen (15) days?

Sprint’s Position:
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Disconnection of service impacts customers so significantly that it should occur only by

Commission order. Even then, only services for which payment has not been made should be

disconnected. The Commission would violate state law by allowing disconnection on fewer than

thirty-five (35) days. Because disconnection is such a drastic remedy, forty-five (45) days is

reasonable and will ensure that the parties are in agreement over the facts that the noticing Party

contends exist to give rise to such notice.

AT&T’s Position:

Staff’s Position:

B. Commission Analysis/Application to DPL Issues

1. Issue 13: Should this Agreement include provisions regarding
indirect interconnection? (a) Should the definition of Interconnection
be based on both Part 51 and Part 20 of the FCC’s rules? (b) Should
there be a distinction between “Interconnection”, as defined in 47
C.F.R. Section 51.5, and “interconnection”?

We resolve Issue 13 by accepting Sprint’s proposed definition of “Interconnection” in

GTCs § 2.59. Sprint’s proposed definition references FCC Rule 51.5 and FCC Rule 20.3, which

both apply as between Sprint and AT&T.

2. Issue 50: Should the definition of “Cash Deposit” and “Letter of
Credit” be Party neutral?

Issue 51: What assurance of payment language should be included in
the Agreement? (a) Should the deposit requirements apply to both
parties or only to the requesting carrier? (b) Should the ICA provide
that no deposit requirement is required as of the Effective Date based
upon Sprint’s and AT&T’s dealings with each other under their
previous interconnection agreements? (c) Under what circumstances
should a deposit be required and what should be the amount of the
deposit? (d) What other terms and conditions governing deposits
should be included in the ICA?
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Issues 50 and 51 are addressed together because each deals with deposit requirements.

We agree with Sprint that deposit requirements should apply to both parties (i.e., be reciprocal),

and must not give AT&T the right to act in a commercially unreasonable manner.

Because we decide that deposit requirements should be reciprocal, and agree with Sprint

that terms should be party neutral, we accept Sprint’s proposed language on Issues 50 and 51(a).

We note that Staff supports this result.

We resolve Issue 51(c) by adopting Sprint’s revised deposit language for GTCs §§ 9.2

and 9.5. Sprint’s § 9.2, which identifies when a deposit can be demanded, is reasonable and

appropriate because it will allow the failure to pay a material, undisputed amount to trigger a

party’s right to ask for a deposit. AT&T’s proposal, on the other hand, is not limited to allowing

deposits for failure to timely pay undisputed bills. In addition, AT&T’s language includes

subjective standards that AT&T could, as a dominant carrier, use to hurt competitors like Sprint.

Sprint’s proposed revisions to make the cap on a deposit the greater of one month’s billing or the

amount of the undisputed, unpaid amount that triggered the deposit is more reasonable than

AT&T’s proposed cap of three months of anticipated billing. AT&T’s cap may be

disproportional to the unpaid charges that trigger the deposit, while pegging the deposit to the

greater of one month’s billing or the undisputed past due amount ensures the deposit is

proportional to the harm associated with the failure to timely pay. We also adopt Sprint’s

revised § 9.5, which eliminates the requirement of $100,000 in undisputed, unpaid charges

before a deposit can be demanded.

We resolve Issue 51(b) by accepting Sprint’s proposed revisions to § 9.1, which make

clear that, as of the Effective Date, no deposit is required from a party who has a history of

prompt payment during a prior interconnection agreement with the other party. AT&T agrees
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that there is no reason for Sprint to be subject to a deposit requirement at the Effective Date

based on its prior history of prompt payment, and we believe any carrier seeking to opt into the

agreement should be treated in the same way based upon its own, similar history with AT&T.

The remaining subissue, Issue 51(d), is when required deposits should be returned. The

Commission agrees with Sprint and adopts its proposed GTCs § 9.7. The Commission rejects

AT&T’s proposed GTCs §§ 9.2 and 9.5. As recommended by Staff, we find that Sprint’s

proposed language comports with previous Commission findings regarding the appropriate

circumstances under which a deposit may be required, and is the logical accompanying policy

for return of that deposit.

3. Issue 52: Is it appropriate to include good faith disputes in the
definitions of “Non-Paying Party”, or “Unpaid Charges?

We accept Staff’s proposed language to resolve Issue 52. There is no need to change the

status of the Billed Party to that of a “Non-Paying Party” or “Disputing Party” as the result of the

Billed Party disputing a charge in good faith. We note that Sprint supports Staff’s position on

this issue.

4. Issue 53: Should the Billed Party be required to pre-pay good faith
disputed amounts into an escrow account pending resolution of the
good faith dispute? (a) Should a Party that disputes a bill be required
to pay the disputed amount into an interest-bearing escrow account
pending resolution of the dispute? (b) Should a Party that disputes a
bill be required to use the preferred form or method of the Billing
Party to communicate the dispute to the Billing Party? (c) Should the
ICA refer to the Party that disputes and does not pay a bill as the
“Disputing Party” or the “Non-Paying Party”?

To resolve Issues 53 and 53(a), the Commission rejects AT&T’s proposed GTCs § 10.8

and associated escrow language, which would require a disputing party to pay all disputed

amounts into escrow. We agree with Staff and Sprint that both the FCC and the Commission
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have found that requiring escrows of amounts subject to good-faith disputes is unreasonable. We

accept Sprint’s proposed GTCs § 10.8.

Sprint’s proposed GTCs § 10.8 also resolves Issue 53(b). There is no need to require

Sprint to submit a dispute using an internal AT&T billing dispute form rather than Sprint’s own

automated system to dispute a carrier’s improper billing. As recognized by Staff, forcing one

party to use the other’s dispute form could allow disputes to be denied based – quite literally – on

form instead of substance. Each party has their own automated billing and dispute systems and

there is nothing in law to countenance the Commission forcing one carrier to adopt the other’s

internal billing and dispute system

Issue 53(c) is duplicative of Issue 52, which is addressed above.

5. Issue 60: Can a Party require that its form be used for a billing
dispute to be valid? Should the ICA require the Disputing Party to
use the Billing Party’s preferred form in order to dispute a bill?

Issue 60 is duplicative of Issue 53(b). We do not require Sprint to use AT&T’s dispute

form to submit a valid dispute.

6. Issue 57: Under what circumstances may a Party disconnect the other
Party for nonpayment, and what terms should govern such
disconnection?

The Commission finds that Sprint’s disconnection proposal better reflects Commission

precedent, and recognizes that disconnection is a harsh remedy that is to be avoided when

possible. We therefore accept Sprint’s GTCs §§ 10.14, 11.1, 11.2, 1.3.2, 11.3., and 11.3.4, and

reject AT&T’s proposed §§ 11.5 – 11.8.3.

7. Issue 58: Should the period of time in which the Billed Party must
remit payment in response to a Discontinuance Notice be forty-five
(45) or fifteen (15) days?

We agree with Sprint that a billed party must be given 45 days to cure prior to

disconnection for nonpayment. To begin, ILL. ADMIN. CODE tit. 83, § 731.905 requires at least
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35-days notice, which is 20 days more than AT&T has requested. In this case, we extend that

period to 45 days because disconnection of service is a drastic remedy that affects not only the

disconnected carrier, but also its customers. Forty five days will ensure that the parties have

adequate time to determine if they both understand the relevant facts surrounding the

Discontinuance Notice, and adequate time to determine if an agreement can be reached to avoid

the disconnection.
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IX. CONCLUSION

Sprint respectfully requests that the Commission resolve the open issues as it proposes,

and to approve Sprint’s proposed contract language to implement such resolutions.
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