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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: John T. Riley, Administrative Law Judge 
 
DATE: March 12, 2013 
 
SUBJECT: Heartland Recycling, L.L.C. 
  -vs- 
 Commonwealth Edison Company 
  
 Complaint as to damages to property and equipment from a 

negligent failure to prevent a power surge from reaching 
Heartland premises in Forest View, Illinois.  

 
RECOMMENDATION: Enter Order granting Respondent’s Corrected Verified 

Motion to Dismiss and dismissing this docket without 
prejudice. 

 
 

On May 14, 2012, pursuant to Section 10-108 of the Illinois Public Utilities Act 
(220 ILCS 5/10-108) (“the Act”), Heartland Recycling, L.L.C. (“Complainant”) filed a 
complaint against Commonwealth Edison Company (“Respondent”), alleging in nearly 
identical language in Counts I (Negligence) and II (Willful Default) that Respondent 
failed to take various steps required by common law to protect Complainant’s facilities, 
equipment and property from a power surge on February 2, 2011, that resulted in 
equipment damage and labor costs. 

 
On July 25, 2011, Respondent filed a Corrected Verified Motion to Dismiss, 

arguing that Complainant’s claims are tariff-barred.  Tariff Sheet No. 152 states that 
Complainant is responsible for protecting its equipment from surges, and civil claims are 
barred unless Respondent is found to have acted negligently or to have willfully 
defaulted.  Complainant failed to plead an actionable breach by failing to show how 
Respondent was negligent or had willfully defaulted.  Tariff Sheet No. 203 limits 
recovery to billing credits and does not provide for recovery of consequential damages. 

 
Respondent cited Section 8-401 of the Act that requires Respondent to provide 

service and facilities that are adequate, efficient and reliable, and it further cited Illinois 
case law that held that adequate, efficient and reliable service is not tantamount to 
infallible service, as temporary service disruptions may occur without reducing the level 
of service below adequate, efficient and reliable.  Respondent argued that neither the 
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Act nor Respondent’s tariffs require that Respondent’s service be free from power 
surges and/or interruptions. 

 
Complainant argued that it has pled the elements necessary to state a cause of 

action for common law negligence and willful default, pursuant to Section 2-615 of the 
Code of Civil Procedure, and that this precludes dismissal pursuant to Section 2-619 of 
the Code of Civil Procedure. 

 
Complainant also argued that the cited tariff sections are irrelevant, since they 

fail to address the allegations.  Tariff Sheet No. 203 addresses service interruptions and 
the complaint makes no mention of service interruptions.  Tariff Sheet No. 152 
addresses unavoidable surges, which does not encompass all surges.  As unavoidable 
is not defined by statute, its ordinary meaning, that which cannot be avoided, applies.  
Since Tariff Sheet No. 152 does not define unavoidable surge, it fails to answer the 
question whether the February 2, 2011 surge was unavoidable.  Since the tariff sections 
are inapplicable, a common law analysis must result. 
 
 Complainant further argued that Respondent distorted Complainant’s allegations 
and, thereby, Section 8-401 of the Act.  Complainant’s allegations pertain solely to the 
power surge on February 2, 2011 and to Respondent’s negligence and willful default. 
 
 On October 4, 2012, the ALJ issued a Proposed Order in this matter.  Neither 
party filed exceptions. 

 
The attached order finds that there was no common law duty on Respondent’s 

part to take any of the steps alleged by Complainant in Count I to protect Complainant’s 
equipment.  Complainant failed to establish that Respondent had any duty to install or 
maintain any of the devices described in the complaint to protect Complainant’s 
equipment.  The order finds that Respondent has met Section 8-401 requirements to 
provide adequate, efficient and reliable service, and it did not have to provide infallible 
service to meet that standard.  Complainant is not found to have acted negligently. 

 
The attached order also finds that, as Respondent was found to have no duty 

under Count I to install various devices to protect Complainant’s equipment, it could not 
be found under Count II to have knowingly failed to have installed such devices.  As 
Respondent had no obligation to install the devices, it could not be found to have 
willfully defaulted. 

 
The order further finds that, under Section 6-219 of the Code of Civil Procedure, 

a defendant may dismiss an action if the claim asserted is barred by other affirmative 
matter defeating the claim.  Tariff Sheet No. 152 is found to be the “other affirmative 
matter” and is considered controlling.  Complainant was required by tariff to protect its’ 
own equipment against the surge. 
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The ALJ recommends that this Docket be dismissed without prejudice, as the 

relief granted Respondent is not on the merits of the case. 
 
JTR:jt 


