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COMMONWEALTH EDISON COMPANY′S 
PRETRIAL MEMORANDUM 

 

In accordance with the schedule approved by the Administrative Law Judge (“ALJ”) on 

January 10, 2013, Commonwealth Edison Company (“ComEd”), by its attorneys, submits this 

Pretrial Memorandum. 

I.  INTRODUCTION 

On November 15, 2007, ComEd filed its 2008-2010 Energy Efficiency and Demand 

Response Plan (“2008-2010 Plan”) pursuant to the requirements of Section 8-103 of the Public 

Utilities Act (“Act”).  The core of ComEd’s 2008-2010 Plan was a portfolio of energy efficiency 

and demand response measures designed to meet aggressive energy reduction goals in each of 

the three Plan years.  For Plan Year 3 (“PY3”), which is the subject of this docket, ComEd was 

required to achieve an annual energy savings goal of 0.6% of energy delivered during the period 

June 1, 2010 through May 31, 2011 (220 ILCS 5/8-103(b)), and to reduce peak demand by 0.1% 

over the prior year for eligible retail customers (220 ILCS 5/8-103(c)).  Pursuant to the schedule 

established by the Illinois Commerce Commission (“Commission”) in ICC Docket No. 07-0540, 

the Commission entered its order initiating the instant proceeding on August 23, 2011 to 

investigate whether ComEd met its PY3 energy savings goal.   

Importantly, Staff and intervenors agree that ComEd has achieved and exceeded the PY3 

energy savings goal, which is the same conclusion reached by the independent evaluator.  

Although there is no dispute regarding the fundamental determination to be reached in this 

proceeding – that ComEd achieved the PY3 energy savings goal – the Commission Staff 

(“Staff”) and the Office of the Attorney General (“AG”) make several additional proposals: 
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 Appliance Recycling Program Kilowatt-hour (“kWh”) Savings:  In response to Staff 

witness Ms. Hinman’s proposal to retroactively apply a study completed in Plan Year 4 

(“PY4”) to PY3, ComEd witness Mr. Brandt explains that this is contrary to the 

independent evaluator’s recommendation and otherwise inappropriate. 

 Change to Banking Methodology:  In response to AG witness Mr. Mosenthal’s 

recommendation that the Commission revise the banking methodology it recently 

approved in its investigation of whether ComEd achieved the Plan Year 2 (“PY2”) 

energy savings goal, ComEd witness Mr. Brandt and Staff witness Ms. Hinman explain 

why this is erroneous and inconsistent with the Commission-approved methodology. 

 Compact Fluorescent Light bulb (“CFL”) Carryover Methodology:  ComEd witness Mr. 

Brandt and AG witness Mr. Mosenthal explain why Staff witness Ms. Hinman’s 

discussion of this methodology applicable to Plan Year 5 (“PY5”) is inappropriate here. 

 Three-Year Cost-Effectiveness Review:  In response to Staff witness Ms. Hinman’s 

comments on such review, ComEd witness Mr. Brandt explains that this review is 

underway and it is inappropriate at this time to determine whether a separate docket will 

be required.  AG witness Mr. Mosenthal also finds Ms. Hinman’s proposal to be 

inappropriate. 

 Department of Commerce and Economic Opportunity’s (“DCEO”) Energy Savings 

Goals:  ComEd witness Mr. Brandt responds to concerns raised by Staff witness Ms. 

Hinman and AG witness Mr. Mosenthal regarding DCEO’s compliance with its goals. 

In sum, ComEd requests that the Commission conclude that ComEd has met its statutory 

energy savings goal and reject the modifications and other proposals presented by Staff and 

intervenors in this docket. 
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II. OVERVIEW OF RELEVANT PROVISIONS OF SECTION 8-103 OF THE ACT 

The primary purpose of this proceeding is to review ComEd’s compliance with the Plan 

Year 3 energy efficiency savings goal set forth in Section 8-103(b), which requires that 

“[e]lectric utilities [] implement cost-effective energy efficiency measures to meet the 

following incremental annual energy savings goals: … 0.6% of energy delivered in the year 

commencing June 1, 2010.”  220 ILCS 5/8-103(b).  

Pursuant to Section 8-103(e), ComEd must share the implementation of the energy 

efficiency measures with DCEO.  Specifically, the statute provides that “[e]lectric utilities shall 

implement 75% of the energy efficiency measures approved by the Commission …. The 

remaining 25% of those energy efficiency measures approved by the Commission shall be 

implemented by [DCEO], and must be designed in conjunction with the utility and the filing 

process.”  220 ILCS 5/8-103(e). 

There are clear penalties if ComEd fails to meet the prescribed energy efficiency savings 

goals. Section 8-103(i) provides that “[i]f, after 2 years, [ComEd] fails to meet the efficiency 

standard specified in subsection (b) of this Section, as modified by subsections (d) and (e), it 

shall make a contribution to the Low-Income Home Energy Assistance Program” (“LIHEAP”) of 

$665,000.  220 ILCS 5/8-103(i).  Additionally, “[i]f, after 3 years, [ComEd] fails to meet the 

efficiency standard specified in subsection (b) of this Section, as modified by subsections (d) and 

(e), it shall make a contribution to [LIHEAP]” of $665,000.  Id.  Moreover, “the responsibility 

for implementing the energy efficiency measures of the utility making the payment shall be 

transferred to the Illinois Power Agency if, after 3 years, or in any subsequent 3-year period, the 

utility fails to meet the efficiency standard specified in subsection (b) of this Section, as modified 

by subsections (d) and (e).”  Id. 



Page 4 of 14 
 

III. STATEMENT OF UNCONTESTED ISSUES 

A. ComEd Has Achieved and Exceeded Its Plan Year 3 Savings Goal. 

All parties agree that ComEd has achieved and exceeded its PY3 energy savings goals.  

Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96; Hinman Dir., Staff Ex. 1.0, 10:179-180, 15:252-254; 

Mosenthal Dir., AG Ex. 1.0, 6:16-7:7.  Although ComEd and Staff initially disputed the amount 

of ComEd’s PY3 energy savings goal, ComEd agreed to accept Staff witness Ms. Hinman’s 

proposal in order to narrow the issues in this docket.  Brandt Reb., ComEd Ex. 2.0, 2:48-3:54.  

As a result, ComEd and Staff agree that ComEd’s PY3 energy savings goals is 458,656 MWh as 

reflected in DCEO’s plan rather than 458,919 MWhs reflected in ComEd’s 2008-2010 Plan.  Id. 

As discussed further in Section IV.A infra, however, ComEd and Staff continue to disagree on 

the precise amount of energy savings achieved for Plan Year 3 based on a retroactive 

modification Staff proposes to make to the savings achieved under the Appliance Recycling 

program.  Consistent with the conclusion of the independent evaluator, ComEd has identified 

savings of 626,715 megawatt-hours (“MWhs”) for PY3, while Staff calculated 605,419 MWhs 

for PY3.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96; Hinman Dir., Staff Ex. 1.0, 15:260-266. 

B. ComEd Should Be Permitted to Bank the Maximum Amount of Energy Savings 
Permitted By Law. 

All parties also agree that ComEd should be permitted to bank the maximum amount of 

energy savings permissible by law.  Brandt Dir., ComEd Ex. 1.0 Corr., 7:138-141; Hinman Dir., 

Staff Ex. 1.0, 17:303-18:316; Mosenthal Dir., AG Ex. 1.0, 8:18-9:4.  ComEd witness Mr. Brandt 

explains that banked savings are MWhs in excess of the statutory energy efficiency goal that 

ComEd can save for use in future years.  Brandt Dir., ComEd Ex. 1.0 Corr., 6:134-136.  In ICC 

Docket No. 07-0540, the Commission approved the banking of 10% of excess savings above 

goals to be applied to future year savings achievements.  See Commonwealth Edison Co., ICC 
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Docket No. 07-0540 (Order Feb. 6, 2008) at 41.  And, in Docket No. 10-0520, the Commission 

approved the methodology to be used in calculating banked savings.  See Commonwealth Edison 

Co., ICC Docket No. 10-0520 (Order May 16, 2012) at 5 (“PY2 Order”).   Pursuant to this 

methodology, Mr. Brandt and Ms. Hinman calculated the same amount of banked savings – 

58,408 MWhs for PY3 and 97,777 MWhs of cumulative banked savings.  Brandt Dir., ComEd 

Ex. 1.0 Corr., 7:150-8:164; Hinman Dir., Staff Ex. 1.0, 19:341-346.  As discussed further in 

Section IV.B infra, however, AG witness Mr. Mosenthal proposes to revise the methodology 

approved by the Commission, to which both ComEd and Staff object. 

IV. STATEMENT OF CONTESTED ISSUES 

A. Energy Savings Associated with the Appliance Recycling Program 

Per the independent evaluator’s final evaluation reports filed in this docket, ComEd 

achieved 626,715 MWhs of energy savings during PY3, or 137% of the PY3 annual energy 

savings goal.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96.  ComEd witness Mr. Brandt explained 

that this result was achieved through combined savings achieved in ComEd’s residential sector 

and its commercial and industrial sector.  Id., 5:97-6:119. 

Staff witness Ms. Hinman, however, opines that ComEd achieved approximately 20,000 

MWhs less of savings (605,419 MWhs) in PY3 based on an adjustment she proposes to make to 

the savings achieved under the Appliance Recycling program.  Hinman Dir., Staff Ex. 1.0, 

15:260-266.  According to Ms. Hinman, the results of the independent evaluator’s PY4 in situ 

metering study of the unit energy consumption for refrigerators and freezers that were recycled 

through ComEd’s energy efficiency program during PY4 should be applied retroactively to PY3.  

Id., 16:267-17:299.  This results in roughly half the energy savings identified by ComEd and the 

independent evaluator for this program.  
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In response, ComEd witness Mr. Brandt explains in detail why it is inappropriate for Ms. 

Hinman to apply the independent evaluator’s August 2012 evaluation results of the PY4 

Appliance Recycling program to PY3 Appliance Recycling program energy savings.  Brandt 

Reb., ComEd Ex. 2.0, 3:55-4:98.  First, he explains that Staff’s proposal contradicts the 

independent evaluator’s recommendation that the revised methodology be applied prospectively, 

not retroactively to prior Plan years such as this one.  Id., 3:60-62. In fact, ComEd and the 

Stakeholder Advisory Group have actively worked to minimize the risk of just this sort of 

retrospective application of the evaluator’s findings.  Id., 3:63-68.  While Mr. Brandt agrees with 

Ms. Hinman’s observation that the independent evaluator’s results are not dispositive and the 

final determination regarding energy savings is left to the Commission, he nevertheless notes that 

these results are a very important piece of data that, in many cases, will be the determining factor 

in the Commission’s findings.  Brandt Sur., ComEd Ex. 3.0, 3:59-63. 

Second, Mr. Brandt explains why the independent evaluator’s conclusion that the PY4 in 

situ study be applied prospectively should be determinative.  In short, these reasons include: 

 The in situ study was never intended for use in PY3 and the equipment tested was not 

from the PY3 customer base.  Brandt Sur., ComEd Ex. 3.0, 3:66:67.  Because the 

market for old refrigerators and freezers changes over time due to the ComEd program, 

there is no reason to assume that savings on an individual appliance basis from PY3 

would be the same as savings from a later Plan year.  Id., 4:77-80. 

 As Ms. Hinman admits in her rebuttal testimony, she picked and chose which variables 

to include in her analysis, some from PY3 and others from the PY4 in situ study.  

Hinman Reb., Staff Ex. 2.0, 6:116-7:128.  The validity of this mix-and-match approach, 
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however, is unsupported by the independent evaluator or any other evidence in this 

docket.  Brandt Sur., ComEd Ex. 3.0, 3:73-74. 

 Use of the in situ study by PJM for kW demand reduction impacts does not justify use of 

this study for kWh energy savings impact at issue in this docket.  Id., 4:81-86. 

Mr. Brandt concludes that the PY3 evaluation of the Appliance Recycling program is 

consistent with the approved PY2 evaluation and the planning assumptions for the program in 

both ICC Docket Nos. 07-0540 and 10-0570.  Brandt Sur., ComEd Ex. 3.0, 5:108-111.  Because 

no evidence has been introduced in this docket to imply that these assumptions are unreasonable, 

the independent evaluator’s recommendations should be adopted.   

B. Banking of Energy Efficiency Savings That Exceed the PY3 Goal 

In the docket to investigate whether ComEd achieved its Plan Year 2 energy savings 

goal, the Commission ruled that “banking” could only be achieved after the overall energy 

savings goal applicable to ComEd and DCEO was achieved.  Put another way, if DCEO fails to 

achieve its annual energy savings goal, ComEd’s performance must cover that shortfall sufficient 

to exceed the combined ComEd and DCEO energy savings goal for a given Plan year.  See 

Commonwealth Edison Co., ICC Docket No. 10-0520 (Order May 16, 2012) at 5.  No party 

disputes that this is what the Commission ruled.  Applying this methodology to PY3, ComEd and 

Staff agree that because ComEd and DCEO achieved savings far in excess of the overall 584,077 

MWhs savings goal, ComEd, consistent with the Commission’s order, properly banked the 

maximum amount of MWh – 58,408 MWhs in PY3, for a total of 97,777 cumulative banked 

MWhs.  Brandt Dir., ComEd Ex. 1.0 Corr., 7:150-8:164; Hinman Dir., Staff Ex. 1.0, 19:341-346. 

Although AG witness Mr. Mosenthal does not dispute the language of the PY2 Order, he 

claims that ComEd should be limited to banking 10% of ComEd’s goal only.  Mosenthal Dir., 
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AG Ex. 1.0, 9:6-8.1  He goes on to detail why he believes the language in the order allowing for 

the banking of 10% of the full combined goal of DCEO and ComEd was “at best an oversight” 

by the Commission.  Id., 12:1-2. 

ComEd witness Mr. Brandt responds that the PY2 Order was clear regarding how to 

calculate banking and that Mr. Mosenthal’s methodology is contrary to the Commission’s 

methodology.  Brandt Reb., ComEd. Ex. 2.0, 5:114-6:123.  Indeed, Mr. Brandt observes that the 

AG participated in the PY2 docket, and that the AG voiced no objection to the methodology that 

was ultimately adopted in that docket.  Id., 6:124-126; Brandt Sur., ComEd Ex. 3.0, 6:123-126. 2 

There is no basis upon which to revisit this recently decided issue.  

C. CFL Carry Over 

Of the reported 626,715 MWhs of energy savings achieved in PY3, 51,201 MWhs were 

credited to ComEd from Compact Fluorescent Lamp (“CFL”) carryover, which reflect energy 

savings from the installation of CFLs that were purchased in Plan Years 1 and 2 but not installed 

until PY3.  Brandt Dir., ComEd Ex. 1.0 Corr., 5:93-96, 5:113-6:116.  Specifically, this carryover 

amount includes bulbs purchased in PY1 in the commercial and industrial sector and bulbs 

purchases during PY1 and PY2 in the residential sector.  Id., 5:98-6:132.  Mr. Brandt explains 

that the independent evaluator developed the methodology for accounting for these additional 

savings.  Id., 6:116-118.   

Staff witness Ms. Hinman requests that the Commission make a determination in this 

proceeding regarding how CFL carryover calculations should be performed.  Hinman Dir., Staff. 

Ex. 1.0, 27:518-519.  She proposes a formula for how the savings resulting from CFL bulbs 

purchased in PY3 but not installed until PY5 should be estimated (id., 29:544-30:595), and 

                                                 
1 Note that both Mr. Mosenthal’s direct testimony and his rebuttal testimony are identified as “Ex. 1.0”.   
2 Mr. Brandt also notes that the legal issues raised by Mr. Mosenthal’s proposal will be addressed further in briefing, 
as needed.  Brandt Reb., ComEd Ex. 2.0, 6:126-127. 



Page 9 of 14 
 

recommends that the Commission’s determination of the savings for CFL carryover should be 

based on the anticipated savings for the Plan Year in which the bulbs are installed rather than 

being calculated based on the Plan Year in which the bulbs were purchased, here, PY3 (id., 

31:597-599).     

In response, both ComEd witness Mr. Brandt and AG witness Mr. Mosenthal agree that 

the approval of a revised CFL carryover methodology is not appropriate for this docket.  Brandt 

Reb., ComEd Ex. 2.0, 8:175-178; Mosenthal Reb., AG Ex. 1.0, 15:16-25.  At the time Ms. 

Hinman made her proposal in direct testimony, Mr. Brandt explained that the CFL carryover 

methodology was the subject of discussion among ComEd, Staff and the independent evaluator.  

Brandt Reb., ComEd Ex. 2.0, 7:158-159.  Rather than circumvent this collaborative process, the 

evaluator should be allowed to complete its review of, and reach a conclusion regarding, how the 

CFL carryover is calculated.  Id., 7:160-164.  In surrebuttal, Mr. Brandt explains that the CFL 

carryover methodology was incorporated into the Illinois Statewide Technical Reference Manual 

for Energy Efficiency (“TRM”), whose approval was then-pending before the Commission.  

Brandt Sur., ComEd. Ex. 3.0, 6:135-7:141.  Mr. Brandt notes that while ComEd fully supports 

the future use of the TRM, the TRM did not exist in PY3 and it is expected to be fully 

implemented as part of PY5 and not retrospectively for PY3.  Id., 7:141-144.3  Therefore, 

according to Mr. Brandt, to selectively choose portions of the TRM that were developed after the 

Plan year in question was completed and then to try to implement them in this docket 

undermines the cooperative process that led to the development of the TRM and its prospective 

application.  Id., 7:144-147.  Like Mr. Mosenthal, Mr. Brandt requests that the Commission 

reject Staff’s proposal.  Id., 7:147-148. 

                                                 
3 The Commission approved the TRM in its January 9, 2013 order.  See ICC Docket No. 12-0528. 
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D. Cost-Effectiveness of Energy Efficiency Programs 

Staff witness Ms. Hinman initially recommended that the cost-effectiveness of the three-

year period that comprises the 2008-2010 Plan be reviewed in the instant docket (Hinman Dir., 

Staff Ex. 1.0, 22:413-415), and to that end made several recommendations for the cost-

effectiveness analysis that she proposes that ComEd undertake.  Id., 23:429-24:446.  In response, 

ComEd witness Mr. Brandt and AG witness Mr. Mosenthal explained that such an analysis is not 

appropriate for this docket and was not included within the scope of the Initiating Order.  Brandt 

Reb., ComEd. Ex. 2.0, 6:129-7:148; Mosenthal Reb., AG Ex. 1.0, 17:1-8.4  Moreover, Mr. 

Brandt noted that the independent evaluator is currently in the process of developing a report that 

reviews the cost-effectiveness of the first three Plan years, but that it has not been completed yet.  

Brandt Reb., ComEd. Ex. 2.0, 7:149-151. 

In rebuttal testimony, Ms. Hinman revises her recommendation to request that the 

Commission direct ComEd to provide a review of the three-year cost-effectiveness analysis 

(consistent with her recommendations) in a separate proceeding and to direct Staff to provide a 

draft initiating order to the Commission to enable the review of ComEd’s and DCEO’s programs 

implemented over the last three years.  Hinman Reb., Staff. Ex. 2.0, 2:29-33.   

Mr. Brandt responds that the independent evaluator is still preparing its report, and, 

accordingly, there is no need in this docket to pre-judge whether or not a docket even needs to be 

opened.  Brandt Sur., ComEd Ex. 3.0, 8:161-165. Mr. Brandt recommends that, to avoid 

administrative inefficiency, the Commission wait to review the independent evaluator’s report 

                                                 
4 In addition, Mr. Mosenthal notes that he “[does] not believe that there is benefit to ratepayers to penalize a utility 
for pursuing an approved plan all parties believed would be cost-effective if the utility discovers after the fact a 
particular measure turned out not to be cost-effective, through no fault of the utility.”  Id.. 17:10-13.  He also 
expresses various concerns regarding Staff’s comments relating to cost-effectiveness.  Id., 18:1-20:10. 
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before determining whether to open another docketed proceeding related to Section 8-103 of the 

Act.  Id., 8:165-167. 

E. DCEO’s PY3 Performance 

Because the purpose of the present docket is limited to “determin[ing] whether [ComEd] 

has complied with the incremental energy savings mandated by Section 8-103(b) of the Public 

Utilities Act, as modified by subsections (d) and (e) of that Section” (Initiating Order at 2), 

ComEd witness Mr. Brandt testified in his direct testimony that he would not address DCEO’s 

savings goals here.  Brandt Dir., ComEd Ex. 1.0 Corr., 4:83-85.  Indeed, the statute provides that 

“[n]o electric utility shall be deemed to have failed to meet the energy efficiency standards to the 

extent any such failure is due to a failure of the Department…”.  Id., 4:85-88.  Staff and the AG, 

however, raise questions in this docket regarding DCEO’s performance, which are discussed 

further below. 

1. Revised energy efficiency plans and energy savings goals. 

Staff witness Ms. Hinman and AG witness Mr. Mosenthal state that DCEO’s failure to 

achieve its Plan Year 3 energy savings goal requires ComEd and DCEO to submit a revised plan. 

Hinman Dir., Staff Ex. 1.0, 24:448-25:457; Mosenthal Dir., AG Ex. 1.0, 17:11-23.  Relatedly, 

Ms. Hinman and Mr. Mosenthal recommend that DCEO’s energy savings goals be further 

reduced. Hinman Reb., Staff Ex. 2.0, 18:360-365; Mosenthal Reb., AG Ex. 1.0, 10:1-14.  As 

ComEd witness Mr. Brandt and DCEO witness Ms. Mrozowski explain, however, DCEO and 

ComEd have already filed a revised energy efficiency plan that took into account and directly 

addressed DCEO’s failure to achieve its energy savings goals for PY1 and PY2.  Brandt Reb., 

ComEd Ex. 2.0, 8:183-189; Mrozowski Dir., 5:50-61.  Specifically, ComEd’s 2011-2013 Energy 

Efficiency and Demand Response Plan (“2011-2013 Plan”), which was filed on October 1, 2010, 

reflected substantially lower DCEO goals in response to DCEO’s inability to achieve its savings 
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goals for PY1 and PY2 under the 2008-2010 Plan.  Id.  Under the 2011-2013 Plan approved by 

the Commission, the level of funding remained the same but ComEd’s percentage of the goal 

increased from 79% to 85% and DCEO’s percentage decreased from 21% to 15%.  Brandt Reb., 

ComEd Ex. 2.0, 9:196-198.  Put another way, ComEd’s goal increased without providing 

ComEd with any additional funding to achieve that higher goal.   

Moreover, Mr. Brandt and Ms. Mrozowski explain that there are practical, timing issues 

regarding the filing of a revised plan that are ignored by Ms. Hinman and Mr. Mosenthal.  Brandt 

Sur., ComEd Ex. 3.0, 9:189-197; Mrozowski Dir., 5:65-6:71.  In short, in order for ComEd to 

work with DCEO on a revised plan, ComEd must first know that DCEO did not achieve its 

annual goal.  Brandt Sur., ComEd Ex. 3.0, 9:189-190.  While DCEO reports out on how well it 

believes it is performing throughout the year, this is only self-reporting and lacks the results of 

the independent evaluator, whose reports are issued at least six months into the next plan year. 

Id., 9:190-194.  Further, the results are not official until the Commission rules that the savings 

goal has been missed.  Id., 9:195-196.   According to Mr. Brandt, the timing of this reporting 

thus raises significant challenges regarding the submittal of revised plans and goals, and 

therefore ComEd believes that its work with DCEO on the development, filing and approval of 

the 2011-2013 Plan addresses DCEO’s known shortfall to date.  Id., 9:196-199.  Indeed, as Mr. 

Brandt explains, the independent evaluation of the first year of performance under the 2011-2013 

Plan (i.e., PY4) is not yet complete, and therefore neither the independent evaluator nor the 

Commission has yet determined whether DCEO achieved its reduced energy savings goal.  Id., 

10:209-211; Mrozowski Dir., 10:164-166.  In other words, there is no basis at this time for filing 

another energy efficiency plan with the Commission when performance under the 2011-2013 
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Plan remains to be evaluated.5  And, if parties nevertheless wish to propose revised goal 

calculation methodologies as Mr. Mosenthal suggests here, these may be considered in the filing 

of ComEd’s next three-year plan, which will occur no later than September 1, 2013.  Mrozowski 

Dir., 6:67-71, 10:166-169; 220 ILCS 5/8-103(f). 

Finally, to the extent that Staff witness Ms. Hinman and AG witness Mr. Mosenthal 

imply that DCEO’s goals were thrust upon it and never achievable in the first place, Mr. Brandt 

explains these inferences are untrue, as reflected in the records in ICC Docket Nos. 07-0540 and 

10-0570.  Brandt Sur., ComEd Ex. 3.0, 8:170-172.  Indeed, in both dockets ComEd worked with 

DCEO to determine what a reasonable goal would be, and neither ComEd nor DCEO went into 

the implementation of the 2008-2010 Plan with the notion that the DCEO goal was unattainable.  

Id., 8:172-175.  Mr. Brandt further notes that Staff and the AG, the parties on whose behalf Ms. 

Hinman and Mr. Mosenthal testify, respectively, participated in both the 2008-2010 Plan docket 

and the 2011-2013 Plan docket (ICC Docket Nos. 07-0540 and 10-0570, respectively) and made 

no objection to either DCEO’s original or modified goals.  Brandt Reb., ComEd Ex. 2.0, 9:202-

207.  At all times, ComEd worked in good faith with DCEO to set realistic goals for both parties.  

Id., 9:207-208. 

2. Commission authority over DCEO 

Mr. Mosenthal further argues that Commission intervention is necessary to address what 

he describes as the Commission’s current “lassiez faire” approach to DCEO.  Mosenthal Dir., 

AG Ex. 1.0, 19:3-7.  He recommends that if the Commission decides not to articulate new rules 

in this docket regarding revised plans, goals and other issues, then it should open a separate 

proceeding to resolve DCEO/utility savings goals and oversight issues.  Id., 20:9-11.  While Mr. 

                                                 
5 Moreover, DCEO witness Ms. Mrozowski lists several actions that DCEO has already pursued in Plan Years 3 and 
4 to improve DCEO’s chances of attaining its energy savings goals in its plans.  Mrozowski Dir., 8:116-9:143. 
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Mosenthal ignores that the next three-year plan filing to be made on September 1, 2013 can 

address the DCEO goals issues he raises,6 Mr. Brandt notes that Mr. Mosenthal also ignores the 

Commission’s prior ruling on its authority over DCEO.  Brandt Reb., ComEd Ex. 2.0, 9:212-

232.  In ICC Docket No. 10-0570, the Commission already considered the issue of its authority 

over DCEO, and concluded that there “[was] no clear statement in the statute that the 

Commission has jurisdiction over DCEO.”  Id., 10:219-220; Commonwealth Edison Co., ICC 

Docket No. 10-0570 (Order on Rehearing May 4, 2011) at 3.  Mr. Brandt states that to the extent 

that Mr. Mosenthal seeks to challenge the Commission’s Order on Rehearing in this docket, 

ComEd will respond to the legal issues this raises in briefs.  Brandt Reb., ComEd Ex. 2.0, 

10:232-234.   

 

Dated: April 2, 2013    Respectfully submitted, 
 
      COMMONWEALTH EDISON COMPANY 
 

By:   
 

 
 

                                                 
6 See also Mrozowski Dir., 11:182-183 (noting that a separate proceeding is not necessary because “DCEO and the 
utilities can address those issues during the development of their next three-year plans”). 
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