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Illinois Bell Telephone Company (“AT&T Illinois”), by its counsel, respectfully submits

its post-hearing reply brief. Mindful that the ALJs have been deluged with paper, AT&T Illinois

has limited this reply to refutation of significant contentions in Sprint’s and Staff’s opening

briefs, and has kept to a minimum the repetition of points made in its initial brief. In some

instances, where AT&T Illinois’ initial brief anticipated and addressed all the opposing

arguments, AT&T Illinois stands on what it said in its initial brief. The absence of a response in

this brief to an opposing argument or assertion should not be interpreted as acquiescence; AT&T

Illinois refers the Commission to its opening brief for the principal recitation of AT&T Illinois’

positions on the arbitration issues.

I. TRANSITION FROM EXISTING CMRS NETWORK INTERCONNECTION
ARRANGEMENT TO SECTION 251(c)(2) INTERCONNECTION
ARRANGEMENT

AT&T Illinois addressed Issue 49 in Section I of its initial brief. Sprint addressed Issue

49 in conjunction with closely related Issue 44, and as a result AT&T Illinois responds to

Sprint’s arguments on both issues in Section IV (Issues 44 and 49), below.
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II. USES OF INTERCONNECTION FACILITIES AND RELATED DEFINITIONS

ISSUE 13(a): Should the definition of Interconnection be based on both Part
51 and Part 20 of the FCC’s rules?

ISSUE 13(b): Should there be a distinction between “Interconnection,” as
defined in 47 C.F.R. Section 51.5, and “interconnection”?

For the reasons fully discussed by AT&T Illinois and Staff, the Commission should reject

Sprint’s proposal to include a reference to FCC Rule 20.3 in the ICA’s definition of

“Interconnection” because that rule is inapplicable to ICAs negotiated and arbitrated under

Sections 251 and 252 of the Telecommunications Act of 1996 (the “1996 Act”). AT&T Illinois’

Initial Post-Hearing Brief (“AT&T Br.”) at 12-15; Staff of the Illinois Commerce Commission’s

Initial Brief (“Staff Br.”) at 62-63. As discussed for Issue 19, below, in conjunction with its

proposal to remove any reference to the definition of “Interconnection” contained in FCC Rule

51.5 from the definition of “Interconnection Facilities,” Sprint’s proposal to expand the

definition of “Interconnection” beyond the scope FCC Rule 51.5 is an improper attempt to avoid

appropriate limitations on Sprint’s use of cost-based “Interconnection Facilities.”

ISSUE 19: Should the definition of “Interconnection Facilities” reference
the FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5?

This issue concerns the last sentence of the definition of “Interconnection Facilities,”

which states: “For avoidance of doubt, but subject to Attachment 02, section 5.6, the facilities

referred to in this definition mean the entrance facilities used exclusively for Interconnection as

defined at 47 C.F.R. section 51.5.” AT&T Illinois’ proposed language makes it clear that

Interconnection Facilities must be used exclusively for Interconnection as the FCC has defined

that term in the context of section 251(c)(2) of the 1996 Act (i.e., 47 C.F.R. § 51.5). Staff

supports AT&T Illinois’ language. Staff Br. at 5.
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Sprint argues that including a reference to the FCC’s definition of Interconnection in

Rule 51.5 “creates ambiguity” and is somehow inconsistent with the Supreme Court’s decision in

Talk America, Inc. v. Michigan Bell Telephone Co., 131 S. Ct. 2254 (2009)(“Talk America”).

Sprint Post-Hearing Brief (“Sprint Br.”) at 24-25. Sprint’s argument is nonsense. The purpose

of the ICA’s definition of “Interconnection Facilities” is to define the facilities that AT&T

Illinois will be obligated to provide at TELRIC-based prices. Rule 51.5 defines

“Interconnection” as the “linking of two networks for the mutual exchange of traffic.” 47 C.F.R.

§ 51.5. In Talk America, the Supreme Court used the words of that rule to describe the only use

for which an ILEC is required to make TELRIC-priced Interconnection Facilities available: “to

link the incumbent provider’s telephone network with the competitor’s network for the mutual

exchange of traffic.” 131 S. Ct. 2254, 2257 (emphasis added). In light of this authority, it is

necessary and appropriate to include a reference to Rule 51.5 in the definition of

“Interconnection Facilities.”

It is especially necessary to include a reference to Rule 51.5 in the definition of

“Interconnection Facilities” if the Commission decides to adopt Sprint’s proposal (Issue 13) to

include in the definition of “Interconnection” a reference to the very broad definition of

“Interconnection or Interconnected” in 47 C.F.R. § 20.3.1 Sprint Br. at 120-121. Unlike

Rule 51.5, Rule 20.3 was not promulgated to implement the interconnection requirements of

section 251(c)(2) of the 1996 Act and does not define “interconnection” as being limited to the

“mutual exchange of traffic.” Taken together, Sprint’s proposed definition of “Interconnection”

in Issue 13 (which is not limited to the “linking of two networks for the mutual exchange of

1 The definition in 47 C.F.R. § 20.3 reads: “Interconnection or Interconnected. Direct or indirect connection
through automatic or manual means (by wire, microwave, or other technologies such as store and forward) to permit
the transmission or reception of messages or signals to or from points in the public switched network.”
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traffic”) and its proposed definition of “Interconnection Facilities” in Issue 19 (which has no

limiting reference to Rule 51.5) are part of an apparent attempt to expand the use of

Interconnection Facilities far beyond what is allowed by federal law. The Commission must

reject Sprint’s gamesmanship.

There also is no basis for Sprint’s objection to the AT&T Illinois/Staff proposal to define

“Interconnection Facilities” as entrance facilities used “exclusively” for Interconnection as

defined in Rule 51.5. Contrary to Sprint’s glib assertion (Br. at 21), this limitation on the use of

Interconnection Facilities was not “extrapolated” by AT&T Illinois. Rather, it is a limitation that

has been expressly recognized by the FCC and the Supreme Court and necessarily flows from

the fact that section 251(c)(2) (the section that requires ILECs to provide for interconnection) is

the only statutory source of an ILEC’s obligation to make cost-based entrance facilities available

to requesting carriers. In the Triennial Review Remand Order, the FCC made a finding of “non-

impairment” with respect to entrance facilities, thereby eliminating the ILECs’ obligation to

provide CLECs with access to entrance facilities as unbundled network elements (“UNEs”)

pursuant to section 251(c)(3) of the 1996 Act. Unbundled Access to Network Elements, 20 FCC

Rcd 2533, 2609-2611, ¶¶ 136-141(2005)(“Triennial Review Remand Order”). Thus, as the FCC

made clear in its Talk America amicus brief, cost-based entrance facilities can no longer be used

“more expansively” by CLECs for non-interconnection purposes, as they were able to do prior to

the elimination of such facilities as UNEs; rather, they are to be “provided solely for

interconnection under Section 251(c) (2).” AT&T Cross Ex. 1, p. 22, n. 6 (emphasis added).

The Supreme Court agreed: “entrance facilities leased under § 251(c)(2) can be used only for

interconnection, ” i.e., “to link the incumbent provider’s telephone network with the competitor’s

network for the mutual exchange of traffic.” Talk America at 2257, 2264 (emphasis added). See
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also, Arbitration Decision, Docket No. 05-0442, Access One, Inc., et al., Petition for Arbitration

pursuant to Section 252(b) of the Telecommunications Act of 1996 with Illinois Bell Telephone

Company to Amend Existing Interconnection Agreements to Incorporate the Triennial Review

Order and the Triennial Review Remand Order (ICC Nov. 2, 2005) (“TRO/TRRO Arbitration

Decision”), at 43-44 (“entrance facilities should be available to CLECs if used for the sole

purpose of interconnection” (emphasis added)); Illinois Bell Telephone Company v. Box, 526

F.3d 1069, 1071 (7th Cir. 2008) (“Under [the TRO/TRRO Arbitration Decision], CLECs use

entrance facilities exclusively for interconnection “ (emphasis added)); Southwestern. Bell

Telephone, L.P. v. Missouri Pub. Serv. Comm’n, 530 F. 3d 676, 684 (8th Cir. 2008) (entrance

facilities are to be “used solely for interconnection purposes within the meaning of § 251(c)(2)”

(emphasis added)).

Sprint’s opposition to the word “exclusively” is not only contrary to the weight of

authority, it is internally inconsistent with other statements made in Sprint’s brief. For example,

Sprint states that one of the tests that must be met for a call to qualify for delivery over

Interconnection Facilities is that the call represent the “exchange of traffic” within the meaning

of FCC Rule 51.5. Sprint Br. at 13-14. Sprint further acknowledges that Interconnection

Facilities cannot be used to carry “backhaul” traffic. Sprint Br. at 25 (“Sprint’s proposed ICA

language §3.5.3 affirmatively prevents Interconnection Facilities from being used . . . for

‘backhauling’ traffic.”) Sprint’s acknowledgement is unavoidable as a matter of law. As the

Seventh Circuit noted in Illinois Bell Telephone Co. v. Box, supra, because entrance facilities are

to be used “exclusively for interconnection,” ILECs are entitled to “block any attempted use of

an entrance facility for backhauling.” 526 F.3d at 1069. As the FCC has emphasized,

“backhauling occurs whenever a competitive LEC [or wireless carrier] uses an entrance facility
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for a purpose other than interconnection.” AT&T Cross Ex. 1, FCC Talk America Amicus Brief,

at 6, n.4. By definition, therefore, any use of entrance facilities for a purpose other than

Interconnection (i.e., the “mutual exchange of traffic”) constitutes “backhauling” and, by

Sprint’s own admission, is not permissible.2

Citing “policy considerations,” Sprint urges the Commission to ignore the plain language

of Talk America and reject the requirement that Interconnection Facilities be used only for

Interconnection on the grounds that such a limitation would require Sprint to “establish separate

connections to deliver non-Section 251(c)(2) traffic” causing its “costs to increase.” Sprint Br. at

12-13, 23-24. Even if the Commission were free to substitute its judgment for that of the FCC

and the Supreme Court (and it is not), there is no basis for Sprint’s complaint about the impact of

the use limitation proposed by AT&T Illinois and Staff. Pursuant to the Commission’s

TRO/TRRO Arbitration Decision, the requirement that cost-based Interconnection Facilities

provided pursuant to section 251(c)(2) be used only for Interconnection has been in place in

Illinois for CLECs for eight years, and there is not one shred of evidence that the requirement has

caused a hardship for CLECs.

Furthermore, if Sprint’s need to “establish separate connections” causes a problem, Sprint

has only itself to blame. Any need for Sprint to “establish separate connections” is a natural

consequence of Sprint’s desire to obtain TELRIC-priced Interconnection Facilities, as allowed

by Talk America. As discussed above, Talk America does not give Sprint the right to use such

Interconnection Facilities for purposes other than Interconnection. Thus, as even Sprint agrees,

2 The FCC’s amicus brief carries far more weight than Sprint is willing to concede. Sprint Br. at 19. As the FCC
explained, “the amicus brief for the United States in [the Supreme Court] reflects the FCC’s considered
interpretation of its own rules and orders, and it is entitled to deference under established administrative law
principles.” AT&T Cross Ex. 1, FCC Talk America Amicus Brief, at 31. The Supreme Court agreed. 131 S. Ct. at
2265.
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the new ICA should contain language that “affirmatively prevents” Sprint from using cost-based

Interconnection Facilities for backhauling. Sprint Br. at 25. This necessarily means that Sprint

will need to establish “separate connections” for Interconnection and non-Interconnection

purposes (i.e., to backhaul traffic).

Such a requirement could easily have been avoided had Sprint simply agreed to maintain

the currently effective, voluntarily negotiated CMRS model interconnection arrangement, since

that arrangement allows Sprint to use the same transport facilities, leased from AT&T Illinois at

special access rates (as discounted by a shared facilities factor), to carry both 251(c)(2)

Interconnection traffic and non-Interconnection traffic (i.e., backhaul traffic). Sprint has been

operating successfully under that arrangement for many years, and AT&T Illinois was more than

willing to maintain that arrangement, just as it is doing with other CMRS providers and just as

AT&T Illinois’ affiliated ILECs are doing with Sprint in at least ten other states. See AT&T Br.

at 5; Pellerin Direct at 9; Pellerin Rebuttal at 6.

ISSUE 20(a): Should the ICA state that the Interconnection Facilities
available to Sprint at TELRIC prices be limited to those
facilities used “solely” for section 251(c)(2) interconnection?

ISSUE 20(b): Should the ICA provide that Interconnection Facilities
purchased at TELRIC rates may not be used for 911 and
Equal Access trunks?

There is no rational basis for Sprint’s opposition to the statement in Attachment 2, section

3.5.2, that Interconnection Facilities may be used by Sprint “solely” for section 251(c)(2)

Interconnection. (Issue 20(a)). As discussed above, AT&T Illinois’ proposed language perfectly

aligns with the FCC’s rulings and the decision in Talk America.

There is also no valid basis for Sprint’s position that it should be allowed to use

Interconnection Facilities to carry 911 traffic and IXC (“equal access”) traffic (Issue 20(b)).

Sprint argues that “all calls delivered between Sprint’s switch and AT&T’s switch qualifies as
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Section 251(c)(2) traffic.” Sprint Br. at 13. Sprint, however, cites no authority to support this

proposition. Under FCC Rule 51.5, Interconnection is not defined broadly in terms of all traffic

that is sent from one party’s switch to another party’s switch. Rather, it is more narrowly

defined as the linking of two carriers’ networks for the “mutual exchange of traffic.” 47 C.F.R. §

51.5. As signaled by the word “mutual” (a word that Sprint conveniently omits from its

quotation of the rule (Br. at 13)), Interconnection involves the exchange of traffic that is

originated by and delivered to end users of the two parties (here Sprint and AT&T Illinois), not

traffic originated by, or destined for delivery to, a third party, such as an IXC.

This common sense interpretation of Rule 51.5 is supported not only by the FCC (see

AT&T Br. at 22), but also by numerous decisions of the Supreme Court and other courts, which

make it clear that the purpose of the section 251(c)(2) interconnection requirement is to “ensure[]

that customers on a competitor’s network can call customers on the incumbent’s network, and

vice versa.” Talk America, 131 S. Ct. 2254, 2258. See also Autotel v. Nevada Bell Telephone

Co., 697 F.3d 846, 849 (9th Cir. 2012) (interconnection allows “customers of one LEC to call the

customers of another” (quoting Verizon California, Inc. v. Peevey, 462 F.3d 1142, 1146 (9th Cir.

2006)); Puerto Rico Telephone Co., Inc. v. SprintCom, Inc., 662 F.3d 74, 80 (1st Cir. 2011)

(“Interconnection allows customers of one LEC to call the customers of another, with the calling

party’s LEC (the ‘originating’ carrier) transporting the call to the connection point, where the

called party’s LEC (the ‘terminating’ carrier) takes over and transports the call to its end point.”);

Pacific Bell Telephone Co. v. California Public Utilities Com'n, 621 F.3d 836, 840 (9th Cir.

2010) (“interconnection provides a way for a competitive LEC's customers to reach AT&T's

customers and vice versa”); Global Naps, Inc. v. Verizon New England, Inc., 444 F.3d 59, 62 (1st

Cir. 2006) (“Interconnection permits customers of one local exchange carrier to make calls to,



705539918.6 02-Apr-13 14:12 12309575 9

and receive calls from, customers of other local exchange carriers.”); Global Naps, Inc. v.

Massachusetts Dept. of Telecommunications and Energy, 427 F.3d 34, 36 (1st Cir. 2005)

(“Interconnection allows customers of CLECs to receive calls from, and place calls to, customers

of ILECs.”); Verizon New York Inc. v. Global NAPS, Inc., 463 F. Supp. 2d 330, 333 (E.D.N.Y.

2006) (interconnection “permits customers of one local exchange carrier to make calls to, and

receive calls from, customers of other local exchange carriers”).

In an attempt to side-step the FCC’s and Supreme Court’s clear explanations of the

purpose of Interconnection in Talk America, Sprint asserts that the issue in that case involved

only the distinction between “Interconnection Facilities” and “backhaul” facilities. Sprint Br. at

19. That assertion, however, does not help Sprint. As the Court of Appeals for the Ninth Circuit

observed in Pacific Bell Telephone Co., supra, the key distinction between the use of entrance

facilities for backhauling and the use of such facilities for Interconnection, is that, in the case of

backhauling, “only the competitive LEC benefits” whereas, in the case of Interconnection, “both

competitor and incumbent benefit: the incumbent's customers can reach customers of the

competitor, and vice versa.” 621 F.3d at 847 (emphasis added). As AT&T Illinois and Staff

explained, and as the Commission has expressly determined, a competitor’s 911 and equal access

trunks are used to provide service solely on behalf of the customers of the competitor and,

therefore, such trunks benefit only the competitor’s customers, not the ILEC’s customers.

AT&T Br. at 20; Staff Br. at 6; Arbitration Decision, Docket 04-0469, MCI Metro Access

Transmission Communications, Inc., et al. Petition for Arbitration of Interconnection Rates,

Terms and Conditions, and Related Arrangements with Illinois Bell Telephone Company

Pursuant to Section 252(b) of the Telecommunications Act of 1996 (ICC Nov. 30, 2004) (“MCI

Arbitration Decision”), at 84. Nowhere in its brief does Sprint even attempt to refute this
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conclusion. Accordingly, Sprint’s use of entrance facilities to carry 911 and equal access trunks

constitutes backhauling, and Sprint has no right to place such trunks on TELRIC-priced

Interconnection Facilities.

Sprint’s attempt to narrow the meaning of “backhauling” to the transport of “internal

traffic that is not switched by the ILEC network” (Br. at 12-13, n. 8) is contradicted by the

FCC’s statement that “backhauling is not limited to calls that originate and terminate with a

competitive LEC’s customers,” but instead, “occurs whenever a competitive LEC uses an

entrance facility for a purpose other than interconnection.” AT&T Cross Ex. 1, FCC Amicus

Brief at 6, n. 4. As one example of backhauling (i.e., an example of what does not constitute

Interconnection), the FCC described the use by a CLEC of an ILEC’s entrance facility to

exchange traffic with a third party, i.e., using the ILEC to provide transit. Id. Similarly, in

Illinois Bell Telephone Co. v. Box, the Seventh Circuit recognized that “backhauling” includes

not only a CLEC’s use of entrance facilities to route traffic among its own customers, but also a

CLEC’s use of entrance facilities “to transport traffic from the customers of one CLEC to the

customers of another using the ILEC’s circuits as intermediaries.” 526 F.3d 1069, 1071.3

As with the examples of backhauling described by the FCC and the Seventh Circuit,

above, Sprint’s use of AT&T Illinois as an “intermediary” to facilitate Sprint’s exchange of

traffic with 911 PSAPs and with IXCs does not involve or benefit AT&T Illinois’ end-users and,

therefore, constitutes the use of AT&T Illinois’ facilities for purposes “other than

interconnection,” i.e., “backhauling.” AT&T Cross Ex. 1, FCC Amicus Brief at 6, n. 4.

3 As the FCC amicus brief and the Seventh Circuit’s decision in Illinois Bell v. Box demonstrate, AT&T Illinois is
not legally required to allow Sprint to use Interconnection Facilities to send and receive transit traffic. AT&T
Illinois has voluntarily agreed to allow Sprint to send and receive transit traffic over those facilities. Tr. 352-353
(Pellerin). In doing so, however, AT&T Illinois has not waived its rights to block Sprint’s attempted use of
Interconnection Facilities for routing other forms of backhaul (i.e., non-Interconnection) traffic, such as 911 and
IXC traffic.
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Accordingly, consistent with both the law and Sprint’s agreement (Br. at 25) that using

Interconnection Facilities for backhauling is something to be “affirmatively prevented,” Sprint

should not be allowed to use Interconnection Facilities for 911 or equal access traffic.

Furthermore, as discussed in AT&T Illinois’ brief (at 24-25), this Commission has

determined that 911service does not constitute a “telephone exchange service.” Arbitration

Decision, Docket 08-0545, Intrado, Inc. Petition for Arbitration pursuant to Section 252(b) of

the Communications Act of 1934 as Amended to Establish an Interconnection Agreement with

Illinois Bell Telephone Company (ICC March 17, 2009) (“ICC Intrado Decision”), at 21. Sprint

attempts to distinguish this case, arguing that “911 service is one of the core, mandatory, local

functionalities provided in every end user offering.” Sprint Br. at 20. Sprint’s argument

completely fails to address the rationale for the Commission’s determination that 911 service is

not a “telephone exchange service,” which was that the service “does not enable PSAP

customers to originate calls” and “does not facilitate intercommunication, whether by [Intrado’s]

PSAP customers or by the end-users initiating the calls.” ICC Intrado Decision at 21. The

Commission’s reasoning was not limited to the 911 service offered by Intrado. To the contrary,

the Commission indicated that, if it were required to decide whether AT&T Illinois’ 911 service

offering meets the federal definition of “telephone exchange service,” the Commission “would

likely reach the same conclusion it reaches today concerning Intrado’s 911 service.” Id. at 18-

19. Sprint has identified no reason for the Commission to reach a different conclusion

concerning Sprint’s 911 service.

Contrary to Sprint’s assertion, the FCC’s Report and Order and Further Notice of

Proposed Rulemaking, Connect America Fund et al., WC Docket No. 10-90 et al., FCC 11-161

at para. 1404 (rel. Nov. 18, 2011) (“CAF Order”) does not “confirm” Sprint’s “right to deliver all
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traffic on a Section 251(c)(2) Interconnection Facility so long as there is some traffic that is

indisputably Section 251(c)(2) telephone exchange or exchange access traffic.” Sprint Br. at 22

(emphasis in original). The language of the CAF Order relied on by Sprint states only that, as

long as an existing carrier is using a section 251(c)(2) interconnection arrangement to exchange

some telephone exchange service and/or exchange access service, section 251(c)(2) “does not

preclude the carrier from using that same functionality to exchange other traffic with the

incumbent LEC, as well.” CAF Order at ¶ 972 (emphasis added). As discussed in AT&T

Illinois’ initial brief at 23-24, the phrase “exchange other traffic with the [ILEC],” must be read

as a reference to the FCC’s Rule 51.5 definition of Interconnection as the “linking of two

networks for the mutual exchange of traffic.” 47 C.F.R. § 51.5. There is nothing in the CAF

Order that overrides the prohibition (agreed to by Sprint) on using Interconnection Facilities for

routing backhaul traffic which, by definition, constitutes traffic that is not mutually exchanged

with AT&T Illinois.

ISSUE 21: Should the ICA permit AT&T to obtain an independent audit
of Sprint’s use of Interconnection Facilities?

AT&T Illinois and Staff (Br. at 7-8) both support language allowing AT&T Illinois to

request an independent audit to ensure that TELRIC-priced Interconnection Facilities are being

used solely for Interconnection. Sprint’s assertion (Br. at 26) that AT&T Illinois will be able to

detect any non-compliance without an audit is refuted by Ms. Pellerin’s testimony that AT&T

Illinois may not be able to identify all non-compliance from its own records. Pellerin Direct at

28-29. Staff witness Dr. Zolnierek described a recent dispute in which a carrier, Halo Wireless,

Inc., sent traffic to AT&T Illinois despite Halo’s inability to identify where the call originated.

Zolnierek Direct at 44-45. AT&T Illinois’ proposed audit language protects against such abuses.
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Sprint’s argument that an audit provision would “create unnecessary inefficiency” is

baseless. If AT&T Illinois has records sufficient to demonstrate any non-compliance, then the

audit provision will not come into play. Pellerin Direct at 29; Pellerin Rebuttal at 23. If, on the

other hand, AT&T Illinois has reason to suspect non-compliance but does not have the records to

support a finding of non-compliance, then the audit provision provides substantial protection. Id.

at 28-29. As Dr. Zolnierek testified, to the extent TELRIC-priced Interconnection Facilities are

less costly than other facilities provided at non-TELRIC rates, then Sprint may have little

incentive to ensure the proper use of leased facilities. Zolnierek Direct at 44. Even if Sprint

ensures that such facilities are limited to their proper use, a less scrupulous carrier that adopts

Sprint’s ICA might not do so. Therefore, AT&T Illinois’ proposed audit language is appropriate

and should be approved.

ISSUE 22: If audit provisions are included in the ICA and an audit
demonstrates Sprint is not compliant, how should Sprint’s
non-compliance be addressed?

This issue involves AT&T Illinois’ proposed language governing (1) remedies for non-

compliance of the ICA’s Interconnection Facilities use limitations; and (2) assignment of the

costs of the independent auditor. Dedicating only four lines to this issue, Sprint (Br. at 26)

merely repeats its position that any audit provision is unnecessary, which is addressed above in

connection with Issue 21. Sprint does not identify any problems with the specific audit language

proposed by AT&T Illinois.

Staff recommends (Br. at 9-10) that the Commission adopt AT&T Illinois’ proposed

language requiring Sprint to make AT&T Illinois whole by paying the rates Sprint would have

paid if it had properly ordered facilities appropriate to the traffic type carried, including late

payment charges. However, Staff takes issue with AT&T Illinois’ proposed remedy provision

and its audit cost recovery provision. Staff’s objections are discussed below.
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Remedies for non-compliance (sections 3.5.5.5.1 and 3.5.5.6)

AT&T Illinois’ proposed language gives Sprint 45 days after receipt of the auditor’s

report to correct violations by converting or disconnecting non-compliant facilities. If Sprint

does not issue the orders to remedy its non-compliance, AT&T Illinois may do so. In its

testimony, Staff asserted that these provisions were “overly punitive” and suggested, as an

alternative, that the Commission order language permitting an amendment with additional

penalty language in the event Sprint’s non-compliance is found by audits to be “repeated or

systematic.” Zolnierek Direct at 47. Staff’s testimony and recommendation are fully addressed

in AT&T Illinois’ initial brief (at 29-31).

Staff now agrees that its initial proposal would leave AT&T Illinois with an inadequate

remedy, and it amends its proposal to clarify that AT&T Illinois “need not wait for repeated or

systematic non-compliance.” Staff Br. at 10-11. Instead, Staff recommends (Br. at 11) that the

Commission order language permitting AT&T Illinois to propose an amendment to the ICA,

including its proposed conversion or discontinuance language, “in the event that significant non-

compliance is found in any audit.” Staff does not suggest a definition for “significant non-

compliance,” but instead recommends that the Commission determine “what constitutes

significant noncompliance,” if the parties cannot resolve the issue. While Staff’s new proposal is

an improvement over its original position, it leaves too many issues open for Commission

determination at a later point in time, resulting in unnecessary uncertainty.

Furthermore, Staff does not identify any persuasive reasons for rejecting AT&T Illinois’

remedy provisions. Rather, Staff continues to argue that those provisions could require

conversion or disconnection for “de minimis” non-compliance, including a single misrouted call.

As Ms. Pellerin explained, however, Staff’s concern is unrealistic because the “de minimis” non-
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compliance scenario that Staff envisions will never occur. Pellerin Rebuttal at 27, 32; AT&T Br.

at 29. Staff does not address, much less refute, Ms. Pellerin’s explanation.

Staff also contends that other language proposed by AT&T Illinois, and supported by

Staff, which would subject Sprint to a retroactive true-up to access rates, is an adequate penalty

for non-compliance. Staff Br. at 9-10. As Ms. Pellerin explained, however, that remedy, while

necessary, is not sufficient, because it does not provide for a prospective change in billing. To

provide for a change in billing on a prospective basis, it is necessary that orders for conversion of

the non-compliant facilities to access services be issued, as required by the remedy provisions to

which Staff objects. Pellerin Rebuttal at 29; AT&T Br. at 30-31. Again, Staff does not refute

Ms. Pellerin’s explanation.

Recovery of audit costs (sections 3.5.5.5.3)

AT&T Illinois proposes that if the number of circuits found by an audit to be non-

compliant is equal to or greater than 10% of the number audited, then Sprint must reimburse

AT&T Illinois 100% of the cost of the auditor. If the number of non-compliant circuits is less

than 10%, Sprint would reimburse AT&T Illinois for the cost of the auditor in direct proportion

to the number of non-compliant circuits.

Staff does not offer any valid reason for opposing this language. Staff makes two

arguments: (i) the language is “overly punitive” because it “could force Sprint to incur all costs

for all audits, even where non-compliance is de minimis (for example, in an audit of 10 facilities

where at only one of the facilities a single call was inappropriately routed over the facility on

only one occasion);” and (ii) the language “could incent AT&T Illinois to conduct overly

frequent and unnecessary audits.” Staff Br. at 11. Again, Staff fails to address Ms. Pellerin’s

testimony demonstrating that the first argument is based on a hypothetical scenario that is
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virtually certain never to occur. Pellerin Rebuttal at 29, 32; AT&T Br. at 32. As discussed by

Ms. Pellerin, the second argument is similarly unfounded because, under its proposed language,

AT&T Illinois (i) cannot request a third party audit more than once a year; and (ii) AT&T

Illinois will bear 90% or more of the costs of the auditor if the audit does not uncover substantial

non-compliance. Pellerin Rebuttal at 32-33; AT&T Br. at 32-33. Yet again, Staff fails to

address Ms. Pellerin’s testimony.

In its testimony, Staff proposed alternative language that would require Sprint to pay for

the cost of the audit based on the ratio of non-compliant facilities to the total number of facilities

audited. Zolnierek Direct at 48. As explained in Ms. Pellerin’s rebuttal testimony (at 33-34),

Staff’s recommended approach could lead to unfair results and will not provide a sufficient

incentive for Sprint (or an adopting carrier) to comply with the ICA’s use limitations,

particularly if there is a large number of facilities. AT&T Br. at 33-34. Despite Ms. Pellerin’s

testimony, and despite Staff’s concession that its proposal “may be insufficient to provide

recourse for instances where noncompliance is widespread,” Staff continues to recommend the

adoption of that proposal. Staff Br. at 12.

In an attempt to address AT&T Illinois’ concerns, Staff now additionally recommends

that AT&T Illinois be permitted to “seek further recovery, beyond the pro-rate proportions, in the

event that significant non-compliance is found in any audit.” Staff Br. at 12. Staff, however,

does not suggest a definition for “significant non-compliance” and does not explain what

“further recovery” AT&T Illinois could seek in such a case. In support of its new proposal, Staff

asserts that the ICA should “place some burden on AT&T Illinois to demonstrate that non-

compliance is more than de minimis.” Id. But AT&T Illinois’ proposal already does that – it

would allow AT&T Illinois to fully recover the cost of the auditor only where the audit reveals
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that 10% or more of the circuits audited are in non-compliance with the ICA’s requirements.

This is a reasonable measure of substantial non-compliance, and neither Staff nor Sprint suggest

otherwise. Accordingly, AT&T Illinois’s auditor cost recovery proposal should be adopted.

ISSUE 24(b): Under what circumstances may Sprint use Combined Trunk
Groups?

In Issue 24(b) Sprint seeks language that would allow it to combine Interconnection

traffic on its Interconnection Facilities with all other types of traffic (e.g., IXC switched access),

while still paying TELRIC-based rates for those facilities. AT&T Illinois and Staff agree that

this proposal should be rejected. AT&T Br. at 34-39; Staff Br. at 12-14.

Sprint’s brief offers two more reasons why it should be allowed to put InterMTA (i.e.,

switched access) traffic on Interconnection Facilities at TELRIC-based rates. Neither reason has

merit. First, Sprint argues that its InterMTA “toll” traffic is de minimis and therefore should not

be treated as access traffic. Sprint Br. at 27. What Sprint means, but does not say, is that under

its novel theory regarding “toll” traffic (i.e., that Sprint is not subject to switched access charges

if it does not impose a separate charge on its end users) its InterMTA traffic is de minimis.

Sprint’s theory about “toll” traffic is all wrong, as we explain in Section VI.B (Issues 7, 8, 36,

39, 40 and 41), below. But there is another reason to reject this argument; the traffic is not, in

fact, de minimis. Ms. Pellerin established that about 6% of land-to-mobile traffic sent to Sprint

over Interconnection Facilities is InterMTA. Pellerin Direct at 79. It stands to reason that at

least the same amount of Sprint’s traffic in the other direction (i.e., mobile-to-land) would be

InterMTA, and 6% is certainly not “de minimis.”

Second, Sprint contends that the type of compensation required should not “drive how a

call can be delivered.” Sprint Br. at 27. It is not clear what Sprint is arguing here. If it is saying

that switched access charges have nothing to do with the facilities over which the traffic is
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transported, it is mistaken. The switched access services sold under AT&T Illinois’ tariff have

separate, mileage-based charges for direct transport (direct to an end office) and tandem switched

transport (routed through a tandem switch). Tariff Ill C.C. No. 21, Section 6.1.3(A)(1)(b) and

(c), pp. 121.2-121.5. Thus, the rates for switched access services are very much tied to the

transport facilities over which the traffic is carried. Moreover, whatever Sprint has in mind with

this argument, it is beside the point because it is not teed up in the contested language. The only

issue to be resolved by the Commission in Issue 24(b) is which version of the proposed language

should be adopted for section 2.47 of GT&C and sections 4.2.3, 4.2.4 and 4.2.4.1 of Attachment

2. Sprint’s proposals for these sections have nothing to do with linking compensation to how

calls are delivered.

Sprint also argues that “policy considerations” should allow it to combine all types of

traffic on TELRIC-priced Interconnection Facilities, because this would spare it the need to

maintain duplicative facilities. Sprint Br. at 22-23. Policy considerations do not support Sprint’s

position, in general, as we explain in Issue 19, above. In the context of Issues 24(b) and 30(a),

“policy considerations” actually cut the other way and support the position of AT&T Illinois and

Staff – not Sprint. This is so because the FCC’s CAF Order establishes a nationwide plan to

fundamentally restructure intercarrier compensation to reduce and eliminate some (but not all)

access charges in a “gradual, measured transition that will facilitate predictability and stability.”

CAF Order at ¶ 35. Some changes to switched access take place quickly, some take place over a

six-year schedule, and some take nine years to implement. Id. Sprint’s proposal would eliminate

the transport components of switched access charges immediately and would thereby interfere

with the FCC’s nation-wide transition plan. Indeed, as Staff recognizes, Sprint’s proposal would

lead to “a relatively immediate elimination of certain access charges, a result inconsistent with
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the FCC’s specific determination to transition, rather than flash cut, away from traditional

switched access charges.” Zolnierek Direct at 52. Certainly, it is not good public policy to

undermine the FCC’s carefully-crafted plan to reform intercarrier compensation.

ISSUE 30(a): Should InterMTA Traffic be routed and billed in accordance
with Feature Group D?

ISSUE 30(b): Should the ICA state that the parties will abide by the
Ordering and Billing Forum’s guidelines regarding JIP?

In Issue 30(a), Sprint makes just two specific points in its brief. First, Sprint argues that

it should not be required to route IXC traffic over switched access facilities because it will not

send any such traffic to AT&T Illinois. Sprint Br. at 28. The simple answer, of course, is that if

Sprint is not going to send such traffic to AT&T Illinois, then it should have no objection to

putting AT&T Illinois’ language in the ICA. In fact, Sprint’s argument amounts to an admission

that it will not be affected by AT&T Illinois’ language, so the language should be included.

In any event, Sprint’s argument does not address the very real concern that the ICA can

(and likely will) be adopted by other carriers under section 252(i) of the 1996 Act, so Sprint’s

representations about its own future conduct, even if true, should not persuade the Commission

to reject AT&T Illinois’ proposal that Sprint send traffic to and from an IXC over switched

access transport facilities rather than the Interconnection Facilities.

Second, Sprint argues that it should not be required to route its own InterMTA traffic

over switched access facilities because federal law allows it to use Interconnection Facilities for

such traffic. Sprint Br. at 28. This is wrong for all the reasons explained in Sections II (Issues

19 and 20) and VI.B (Issues 39 and 40) of this reply brief. That is: 1) federal law does require

that IXC traffic be treated as switched access traffic and not as Interconnection traffic under

section 252(c)(2)/Rule 51.5; and 2) federal law, as most recently expressed in the CAF Order,

does require that switched access charges apply to InterMTA traffic. This is how AT&T Illinois
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has exchanged IXC and InterMTA traffic with Sprint (and all other carriers) from the beginning

and nothing has happened to justify any change now.

Staff, for its part, agrees with AT&T Illinois that IXC traffic and Sprint’s own InterMTA

traffic should be routed over switched access transport facilities rather than over Interconnection

Facilities. Staff Br. at 17-18. Staff correctly notes that Sprint’s proposal would allow it to

engage in access “arbitrage” that is “inconsistent with FCC rate prescriptions, which do not

permit carriers to use interconnection facilities priced at TELRIC rates to avoid switched access

charges.” Staff Br. at 19-20. The Commission should not include language that would permit

this to happen.

On Issue 30(b), Sprint is wrong when it argues that the Jurisdictional Information

Parameter (“JIP”) is unnecessary. Sprint Br. at 28. AT&T Illinois witness Pellerin explained

that AT&T Illinois uses JIP information to help identify the location of a Sprint customer that

originates a mobile-to-land call, so it will know whether the call is InterMTA or IntraMTA.

Pellerin Rebuttal at 105. While Sprint correctly notes at page 29 of its brief that the existing ICA

relies on cell-site data to develop traffic studies to classify calls, that process can and should be

improved. Pellerin Direct at 76. Sprint itself recognizes the value of JIP data. In fact, it

successfully urged the Kentucky Commission to require a Kentucky ILEC to populate the JIP

data field to determine whether traffic is InterMTA or IntraMTA. Order, In the Matter of

Complaint of Sprint Communications Company L.P. Against Brandenburg Telephone Company

for the Unlawful Imposition of Access Charges, Case No. 2008-00135, 2009 WL 9041701, (Ky.

Pub. Serv. Comm’n Nov. 6, 2009), at 6, 7. There, Sprint argued that “use of the JIP field is the

most appropriate method for verifying the jurisdiction of a wireless call.” As a result of Sprint’s
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advocacy the Kentucky commission ordered the parties to use JIP data for their InterMTA

billing. Having praised the value of JIP in Kentucky, Sprint cannot call it unnecessary in Illinois.

Sprint is also wrong when it says that the FCC’s CAF Order rejected a call for JIP.

Sprint Br. at 29. Rather, the CAF Order states at ¶728 that the issue is “best resolved by industry

standards setting bodies.” This is exactly the approach AT&T Illinois takes in section 4.10.6,

which says that the parties should abide by the Ordering and Billing Forum’s resolution of this

issue.

III. POINTS OF INTERCONNECTION

ISSUE 15: Should the POI serve as both the physical and financial
demarcation point between the parties’ networks?

Issue 15 concerns Sprint’s insistence that the Commission overrule its long-standing

precedent that a POI serve as both the physical and the financial demarcation point between

carriers. Staff and AT&T Illinois agree that Sprint’s position should be rejected.

Sprint does not, and cannot, dispute that there is a long line of Commission cases that

clearly establish that a POI serves as both the physical and the financial demarcation point

between carriers. AT&T Br. at 50-51; Staff Br. at 27. The only thing that Sprint has to say

about Issue 15 is that the Commission should resolve this dispute consistent with the outcome of

the Issues 46 and 47, where the question is whether AT&T Illinois should share in the cost of

transport facilities on Sprint’s side of the POI. Sprint Br. at 29, 59. As AT&T Illinois explains

in Section IV, below, Sprint is wrong on these issues, and Staff agrees that Sprint is wrong. Staff

Br. at 27-28. Sprint offers no additional argument or support for its language on Issue 15. The

Commission should therefore reject Sprint’s position and adopt the language for GT&C, section

2.88 recommended by AT&T Illinois and Staff.
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ISSUE 16: Must Sprint obtain AT&T’s consent to Sprint’s removal of a
previously established POI?

Issue 16 concerns whether Sprint may include language in section 2.2.1.4 of Attachment

2 that allows it to unilaterally decommission a POI:

2.2.1.4 Notwithstanding the foregoing, Sprint may establish a POI at any other
technically feasible location on the AT&T ILLINOIS network within the LATA
or Sprint may remove any previously established POI for Sprint network optimization,
subject to the other requirements of this Section 2.2.

Sprint’s language is contrary to well-established Commission precedent in the MCI Arbitration

Decision and its arguments do not justify a change to that ruling.

Sprint’s chief argument is that when it turns down its iDEN network it wants to

decommission POIs and does not want AT&T Illinois to interfere with those POIs. Sprint Br. at

31-33. Sprint’s concerns are already cared for by the Commission’s resolution of this issue in

the MCI Arbitration Decision. Despite Sprint’s rhetoric that this process is “inefficient, unfair

and one-sided” because it allows AT&T Illinois to prevent Sprint from decommissioning POIs,

(Sprint Br. at 30), in reality the process is fair and even-handed because it requires Sprint and

AT&T Illinois to negotiate in good faith to attempt to reach agreement over a requested

decommissioning and allows Sprint to bring any dispute to the Commission for resolution. MCI

Arbitration Decision at 88-89. Thus, the ultimate authority on any decommissioning issue will

be the Commission - not AT&T Illinois.

Sprint complains that it should not have to incur the time and expense involved in a

dispute resolution proceeding at the Commission. (Sprint Br. at 46). But a potential dispute

about POIs is no different from any other dispute under the ICA and would be resolved by the

same dispute resolution processes that have successfully governed interconnection arrangements

for years.
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Sprint also contends that AT&T Illinois will use the Commission-approved process to

“stand in the way of efficiency to protect its own bottom line.” Sprint Br. at 32, n.25 and 36.

There is absolutely no basis for this unfortunate allegation. Sprint is being unfair to Mr. Albright

when it accuses him of suggesting that AT&T Illinois will be financially motivated to reject

Sprint requests to reduce the number of POIs. Mr. Albright made it absolutely clear at the

hearing that AT&T Illinois’ decisions on any Sprint proposal to decommission a POI will be

driven solely by network considerations and not by financial concerns. Tr. at 629-630.

Moreover, Mr. Albright’s hearing room testimony displayed exactly the type of

reasonable, accommodating behavior that the Commission must have had in mind when it

decided to leave decommissioning decisions in the first instance to mutual negotiations of the

parties. Mr. Albright understood Sprint’s desire to eliminate the POIs associated with the iDEN

network and forthrightly stated that AT&T Illinois was open to the decommissioning of those

POIs. Tr. at 594-595. He also stated that AT&T Illinois is open to a more general reduction in

the number of Sprint POIs in Illinois – depending on the outcome of certain “sidebar”

conversations with Sprint. Tr. at 591-592. Mr. Albright explained that AT&T Illinois would

bring a network sensibility to discussions about POIs: “If Sprint seeks to decommission, then I

think it’s only fair that the engineers on both sides or the parties get together to determine what’s

going to be the best way to do this, and is it in the best interests of both the customers or end

users of Sprint and AT&T.” Tr. at 592-593. This is a far-cry from the interfering, obstructionist

picture Sprint attempts to paint. On the contrary, this is very real evidence that the process

developed by the Commission in the MCI Arbitration Decision works now and will work in the

future. After all, the POIs in question were established by mutual agreement in the current ICA.

It is only reasonable that they be decommissioned, if necessary, by the same mutual agreement.
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Sprint asserts that there is no evidence in the record that AT&T Illinois incurs costs when

Sprint decommissions a POI. Sprint Br. at 34, 45-46. Sprint is mistaken. Mr. Albright

established that AT&T Illinois incurs costs to establish a POI and that those costs will be wasted

if a POI is decommissioned. Albright Direct at 19. On cross-examination, Mr. Albright further

explained that the costs in question include the engineering and provisioning of switch ports,

transport facilities and central office equipment (Tr. at 602); that construction of new facilities

may be required (Tr. at 602-603); that augmentation of facilities may be required to handle

additional traffic after a POI is established (Tr. at 604); and that “stranded investment” can occur

if those facilities go unused after a POI is decommissioned (Tr. at 604). This is ample evidence

of the type of costs incurred by AT&T Illinois to establish and decommission POIs.

Sprint raises a number of legal objections to the Commission’s process, but none of them

are well-founded. First, Sprint argues that the right to establish a single POI per LATA carries

with it the right to unilaterally decommission POIs. Sprint Br. at 39-40. None of the FCC or

Commission orders that Sprint relies upon, however, address decommissioning or otherwise give

an interconnecting carrier free license to move, decommission or re-configure POIs. And that is

no surprise, because establishing a POI in the first instance is far different from

decommissioning an existing POI. AT&T Br. at 55-56. Sprint is simply reading too much into

these orders.

Second, Sprint asserts that the MCI Arbitration Decision “is not instructive” because it

did not subject its “decommissioning” ruling to a section 251(c)(2) analysis and because it is

limited to fiber meet POIs. Sprint Br. at 41-42. Sprint’s 251(c)(2) argument is specious. AT&T

Illinois is not aware of any special “section 251(c)(2) analysis” that is required for POI issues;

there isn’t any. Sprint seems to be referring to the fact that the Supreme Court ruled in Talk
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America that interconnection facilities are available as “interconnection” under section 251(c)(2)

even though they are no longer available as unbundled network elements under section

251(c)(3). That analysis is unique to interconnection facilities and does not remotely apply to

POIs. As for the fiber meet argument, AT&T Illinois fully addressed it in its initial brief. AT&T

Br. at 56.

Third, Sprint contends that the CAF Order requires the Commission to revisit the MCI

Arbitration Decision because the transition to bill-and-keep changes the “economics associated

with establishing POIs.” (Sprint Br. at 42). Sprint is wrong. The provision of the CAF Order

relied on by Sprint deals only with “change in law.” CAF Order at ¶815. It goes without saying

that “change in law” is irrelevant to this proceeding because the parties are not attempting to

amend an existing ICA – they are developing a completely new ICA. Moreover, paragraph 815

says nothing about POIs and so provides no authority at all for Sprint’s position. When the CAF

Order does discuss POIs, it does so in its Further Notice of Proposed Rulemaking, where it asks

for comments on “additional topics that will guide the next steps to comprehensive reform of the

intercarrier compensation system initiated in the Order.” Id. at ¶1296. The FCC specifically

asks for comment on whether it needs to “provide new or revised POI rules at some later stage of

the transition to bill-and-keep.” Id. at ¶1316. Contrary to Sprint’s argument, there is nothing in

the CAF Order that requires the Commission to change its approach to the decommissioning of

POIs.
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ISSUE 17(a): Should Sprint be required to establish additional Points of
Interconnection (POIs) when its traffic to an AT&T Tandem
Serving Area exceeds 24 DS1s?

ISSUE 17(b): Should Sprint be required to establish an additional Points of
Interconnection (POI) at an AT&T end office not served by an
AT&T tandem when its traffic to that end office exceeds 24
DS1s?

ISSUE 17(c): Should Sprint establish these additional connections within 90
days?

Sprint argues that the Commission should reject both the AT&T Illinois and the Staff

proposal for Issue 17 and should instead rule that there is no traffic level at which an

interconnecting carrier needs to establish an additional POI. Sprint Br. at 47. Sprint’s position

should be rejected.

Sprint argues that “AT&T presented no facts to prove risks of tandem exhaust,” (Sprint

Br. at 46, 36-38), but Sprint misapprehends AT&T Illinois’ argument. Mr. Albright explained

that multiple POIs are warranted by the very real concern that tandem facilities, i.e., transport to

and from tandem switches, are subject to exhaust if all traffic is run over the same facilities

rather than spread over the transport facilities at multiple tandem locations. Albright Rebuttal at

18-19. He also presented copious data to support that position. Albright Rebuttal at 20-24.

These data show that AT&T Illinois’ interconnection arrangements handle hundreds of millions

of MOU (“minutes of use”) each month.4 Mr. Albright explained that this huge number of

MOUs going through a single tandem, and routed over the transport facilities connecting that

tandem with the rest of the network, presents a serious danger of exhausting those transport

facilities. That argument is fully supported by the record.

4 A DS3 carries up to 5,600,000 MOUs per month; an OC-3 carries up to 16,800,000 MOUs per month; and an OC-
12 carries up to 67,000,000 MOUs per month. The number of AT&T Illinois interconnection arrangements with all
carriers that exceed these thresholds – and there are many - are identified in Mr. Albright’s Confidential Rebuttal
Testimony at page 21. All told, these interconnection arrangements carry over two billion (2,000,000,000) MOUs
per month – or 24 billion MOUs per year.
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Sprint also discounts AT&T Illinois’ network reliability concerns (Sprint Br. at 47), but

the Commission can see for itself that the huge amount of traffic exchanged between AT&T

Illinois and interconnecting carriers is at risk if every one of those carriers, or even if a single

large carrier, routes all traffic to a single AT&T Illinois tandem. The consequences of a network

failure at such a location would be catastrophic. But such consequences are avoidable – or at

least manageable – when additional POIs are established at appropriate traffic thresholds. The

Commission implicitly recognized this when it adopted the additional POI requirement in

Arbitration Decision, Docket No. 00-0332, Petition for Arbitration Pursuant to Section 252 (b)

of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Illinois

Bell Telephone Company d/b/a Ameritech Illinois, (ICC Aug. 30, 2000) (“Level 3 Arbitration

Order”).

The appropriate traffic threshold for an additional POI is when the traffic between Sprint

and AT&T Illinois reaches the capacity of one (1) DS3 (5,600,000 MOUs) per month for three

consecutive months. AT&T Br. at 56-62.

Staff believes that the appropriate traffic threshold is an OC-12 (67,000,000 MOUs) per

month. Staff Br. at 23-24. Staff offers no new arguments in support of this position, but

continues to assert that “AT&T has not presented sufficient evidence to warrant a departure from

the Commission’s holding or a decrease in the traffic threshold.” Id. AT&T Illinois respectfully

disagrees. Mr. Albright’s traffic data demonstrates that an OC-12 standard is set so high that it

affects just ¼ of 1% of all interconnection arrangements in Illinois. Albright Rebuttal at 21. As

Dr. Liu recognizes, Mr. Albright’s data shows that an OC-12 traffic threshold is practically the

same as having no threshold at all. Tr. at 1046. In light of this evidence, AT&T Illinois requests
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that the Commission lower its traffic threshold to one (1) DS3 per month for three consecutive

months.5

IV. INTERCONNECTION FACILITY PRICING

ISSUE 44: Should the ICA provide that Sprint is automatically entitled,
as of the Effective Date of the ICA, to TELRIC-based pricing
on facilities ordered from AT&T’s access tariff?

ISSUE 49(a): Should the ICA include AT&T’s language to address the
interim period between the Effective Date and the
implementation of the section 251(c)(2) interconnection
arrangements set forth in Attachment 2?

ISSUE 49(b): What rates, terms and conditions should apply to convert from
the existing interconnection arrangement to the 251(c)(2)
interconnection arrangement?

There is no dispute that Sprint currently purchases high-capacity facilities from AT&T

Illinois’ tariff that, after the effective date of the new ICA, may qualify as Interconnection

Facilities subject to TELRIC-based rates. Issues 44 and 49 concern the manner in which these

facilities will be identified and priced as Sprint transitions from tariffed facilities to TELRIC-

based Interconnection Facilities. Sprint contends that its language, rather than AT&T Illinois’

language, should be adopted because (a) AT&T Illinois’ language is dependent upon its position,

which Sprint contends is incorrect, that Interconnection Facilities may only be used for section

251(c)(2) traffic; and (b) Sprint should be entitled to retroactive TELRIC-based pricing by

submitting written notice to AT&T Illinois, without in any circumstances incurring additional

fees. Sprint Br. at 52-54, 63-66. Sprint is wrong, as a matter of law.

5 Sprint’s argument that lowering the traffic threshold from an OC-12 would be “discriminatory” is baseless and
confused. Sprint Br. at 43. Nothing in AT&T Illinois’ proposal prevents Sprint from having an OC-12 connection
at any one tandem, as long as it has properly established POIs at other tandems in the LATA (which it has).
Moreover, AT&T Illinois is not proposing that Sprint be required to establish new POIs at a threshold that is lower
than the threshold that exists for AT&T Illinois’ wireless affiliate. Tr. at 618. On the contrary, a DS3 threshold for
Sprint would be higher than the threshold that exists for AT&T Illinois’ wireless affiliate. ICC Docket No. 07-0430.
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First, contrary to Sprint’s suggestion, AT&T Illinois’ proposed language is appropriate

whether or not the Commission agrees with AT&T Illinois (and Staff) that Interconnection

Facilities, if they are to be subject to TELRIC-based pricing, may not be used for 911 and IXC

traffic. Sprint is entirely overlooking the fact that it has agreed that it may not use

Interconnection Facilities for its backhaul traffic (see Sprint Br. at 25; Tr. 90 ), and there is no

dispute that the tariffed facilities currently purchased by Sprint, which it may seek to convert to

TELRIC-based Interconnection Facilities, are currently used for backhaul. Thus, Sprint’s

proposal (Br. at 53) that it merely send notice to AT&T Illinois to convert facilities to TELRIC-

based pricing plainly is unworkable. Before it is entitled to TELRIC-based pricing, Sprint, at a

minimum, must make alternative arrangements for the facilities it uses for backhaul purposes.

Second, Sprint’s suggestion (Br. at 53-54) that there is no legal basis to require Sprint to

terminate its lease of facilities under AT&T Illinois’ tariffs, as opposed to automatic TELRIC-

based pricing of those facilities (retroactive to the date of the ICA, upon some kind of written

notice from Sprint) is wrong as a matter of law. As Staff points out, there is law directly on

point. Staff Br. at 29. In particular, in Globalcom, Inc. v. ICC, 347 Ill. App. 3d 592, 617-18 (1st

Dist. 2004), the court held that when a competitive carrier replaces tariffed special access

services with UNEs at TELRIC-based rates, there is a “termination of service” under the tariff,

even if the two services are “functionally identical.” That is because “a CLEC that ends its

special access services and purchases [UNEs] actually stops paying the tariffed rate for special

access services and begins purchasing something else at a different price under a separate

contract,” such that the tariffed service has been terminated. Id. (Emphasis in original.)

Thus, it is entirely appropriate to require Sprint to submit notice that it wishes to

terminate tariffed services, and, as Staff agrees (Br. at 29-30), to require Sprint to pay any
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tariffed early termination fees that may apply where Sprint made a term commitment under the

tariff that it now seeks to evade. While the new ICA may entitle Sprint to obtain Interconnection

Facilities at TELRIC-based rates on a going-forward basis, the ICA cannot lawfully relieve

Sprint of the obligations it has already assumed under AT&T Illinois’ tariffs, including the

obligation to pay applicable termination fees when it terminates tariffed service prematurely.

See, e.g., Adams v. Northern Illinois Gas Co., 809 N.E.2d 1248, 1263, 1265 (Ill. April 1, 2004)

(a tariff “duly filed with the Commission, . . . binds both the utility and the customer and governs

their relationship,” “is a law, not a contract, and has the force and effect of a statute,” and

“pre-empt[s] . . . those suits that seek to alter the terms and conditions provided for in [a] tariff”

(quoting AT&T Co. v. Central Office Tel. Inc., 524 U.S. 214, 229 (1998), and Illinois Central

Gulf R.R. Co. v. Sankey Bros., Inc., 67 Ill.App.3d 435, 439 (1978)). Indeed, the FCC has

repeatedly found that competitive carriers are not relieved of tariffed early termination fees when

they convert tariffed special access facilities to TELRIC-based facilities. See, e.g., Application

of Verizon Pennsylvania, Inc., 2001 WL 1097019, 16 F.C.C.R. 17419, ¶ 75 (2001) (“[O]ur

current rules do not require incumbent LECs to waive tariffed termination fees for carriers

requesting special access circuit conversion.”); Petition of WorldCom, Inc., 2002 WL 1576912,

17 F.C.C.R. 27039, ¶ 348 (2002) (“We reject AT&T’s proposed language and decline to override

the termination penalties contained in Verizon’s special access tariff. AT&T voluntarily

purchased special access services pursuant to Verizon’s tariff and took advantage of discount

pricing plans that offered lower rates in return for a longer term commitment. We will not

nullify these contractual arrangements that AT&T previously accepted.”); Implementation of the

Local Competition Provisions of the Telecommunications Act of 1996, 1999 WL 1008985, 15

F.C.C.R. 3696, ¶ 481 n.985 (1999) (“We note, however, that any substitution of unbundled
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network elements for special access would require the requesting carrier to pay any appropriate

termination penalties required under volume or term contracts.”).6

Third, contrary to Sprint’s suggestion, requiring Sprint to submit Access Service

Requests (“ASRs”) to AT&T Illinois is an appropriate way to manage this transition. To the

extent Sprint seeks to terminate its tariff lease of certain facilities, an ASR is the appropriate way

to request termination of tariffed services. Pellerin Direct at 10. Moreover, Sprint concedes that

“for each specific facility that Sprint wants to convert from special access to TELRIC pricing,

Sprint would send a notification to AT&T.” Sprint Br. at 53. While Sprint might prefer the

flexibility to submit written notice on, e.g., the back of a cocktail napkin, AT&T Illinois’

proposal to require written notification to come in the form of an ASR is more reasonable

because ASRs are standard ordering forms that have been used for years to order, augment, and

rearrange facilities. Indeed, Sprint has agreed in the ICA that ASRs are “the industry standard

form used by the Parties to add, establish, change or disconnect trunks for the purposes of

Interconnection” (GT&C § 2.1 (emphasis added)), and has agreed to use ASRs in a similar

context, to “establish, add, change or disconnect Trunks” (Att. 2, § 4.5.1).

Apart from its legally-impermissible attempt to avoid legally-binding early termination

charges that may apply to the facilities it currently leases from AT&T Illinois’ tariff, the only

objection to using ASRs that Sprint offers is that “no change to the physical network is required”

and that AT&T Illinois’ assertion that “there is a need to disconnect, re-connect, or ‘groom’ the

physical facilities before TELRIC rates can be implemented” is purportedly incorrect. Sprint Br.

6 Sprint’s observation (Br. at 65) that AT&T Illinois’ witness could not say whether it would “violate” AT&T
Illinois’ tariff to convert facilities to TELRIC-based pricing is a red herring. AT&T Illinois has never claimed that a
conversion would violate the tariff. Rather, AT&T Illinois’ (and Staff’s) point is that the conversion must be
undertaken in a manner consistent with Sprint’s obligations under the tariff, and that the well-established ASR
process is the most appropriate means to manage the conversion. This point was made clear in the portion of the
AT&T Illinois witness’ testimony that Sprint redacted from the quotation that appears at page 65 of Sprint’s brief.
Tr. at 435, line 9 through 436, line 14.
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at 64. That objection is baseless. Again, Sprint (Br. at 25) has already conceded that it cannot

use Interconnection Facilities for backhaul purposes, as it currently uses tariffed facilities. Thus,

there plainly may be a need to physically change some facilities, so that Sprint can make

alternative arrangements for its backhaul traffic, and in such circumstances Sprint plainly should

be required to compensate AT&T Illinois for this work.

Sprint points out that AT&T Illinois’ witness admitted that in some hypotheticals, no

physical network changes may be required. Sprint Br. at 64- 65. That may be true, in the

hypothetical case where the tariffed facilities Sprint seeks to “convert” to Interconnection

Facilities are used only for the purposes for which Interconnection Facilities may be used ( i.e.,

for Interconnection only and not for any backhaul). But that observation is beside the point,

because in such circumstances AT&T Illinois would not in fact perform (or bill Sprint for) any

physical disconnection or reconnection activities. Consistent with Globalcom, however, even if

no physical disconnection is performed, Sprint still must “terminate” its purchase of the tariffed

service and initiate its purchase of the Interconnection Facility under the ICA. In such

circumstances, the ASR would act to update AT&T Illinois’ network records and implement

precisely the billing-record change that Sprint contends is appropriate, subject only to the

electronic service order processing charge of $11.44.7 See AT&T Br. at 11-12; Pellerin Rebuttal

at 11-12 (explaining that in such circumstances the ASR would be electronically processed to

convert billing from tariff to ICA pricing and would not involve any physical disconnection work

or associated charges).

Finally, Sprint’s assertion (Br. at 66) that there is a “hidden” issue in Issue 49 regarding

AT&T Illinois’ ability to initiate a transition to the section 251(c)(2) model is baseless. The

7 Sprint concedes (at Br. 64) that a “nominal charge” to modify the billing classification of a facility is appropriate.
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proposed contract language to which Sprint refers has been known to Sprint since the outset of

this proceeding, yet Sprint failed to address it in its direct testimony. Thus, to the extent this

issue was “hidden,” it is only because Sprint chose to wait until its rebuttal testimony to address

it. In any event, as AT&T Illinois explained (AT&T Br. at 9 n.9), since the parties have agreed

to establish a new interconnection arrangement implementing section 251(c)(2) in lieu of the

currently effective CMRS model arrangement, AT&T Illinois, as well as Sprint, should be

entitled to provide notice upon which the parties shall meet to develop a transition plan. Having

entered into a new ICA, AT&T Illinois should not be forced to continue operating under an

interconnection arrangement that does not comply with section 251(c)(2). See Tr. 421-425

(Pellerin). Sprint complains (Br. at 66) that it “must retain some ability to control the location

and method of interconnection with AT&T,” but it fails to explain how AT&T Illinois’ proposed

language would interfere with this ability. AT&T Illinois’ proposed Section 1.2.1.2 does not

purport to give AT&T Illinois the right to dictate such matters, but on its face merely gives

AT&T Illinois, as well as Sprint, the ability to give notice, after which the parties “will meet as

needed to develop a mutually agreed to transition plan.”

ISSUE 45(a): Should the Interconnection Facilities prices be applied on a
“DS1/DS1 equivalents basis”?

Issue 45(a) concerns Sprint’s blatant attempt to avoid paying the Commission-approved

TELRIC-based prices for Interconnection Facilities ordered by Sprint, and to avoid paying the

tariffed prices for tariffed circuits ordered by Sprint. As Staff agrees, Sprint’s proposed language

should be rejected.

As Staff cogently explains (Br. at 25), Sprint’s proposal to apply rates on a pro-rata basis

would inappropriately require AT&T Illinois to provide Interconnection Facilities below the

TELRIC-based rates approved by the Commission (and hence below the rates that all other
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carriers would pay for the same facilities). Sprint’s own example shows how this would work.

Sprint Br. at 56, n.36. Sprint posits an example where it uses seven DS1 channels of a single

DS3 facility as “Interconnection Facilities” subject to TELRIC-based rates, and twenty-one DS1

channels as tariffed “facilities” (e.g., for backhaul).8 In such circumstances, the appropriate

result is clear: Sprint should order seven DS1 Interconnection Facilities from the ICA, and pay

the Commission’s established TELRIC rate for seven DS1s, and Sprint should obtain twenty-one

DS1s from AT&T Illinois’ tariff and pay the tariffed rate for twenty-one DS1s.9

Sprint proposes to pay neither rate. Instead, it proposes to pay some “blended” rate based

upon the TELRIC-based and tariff rates for a DS3 (which can carry twenty-eight DS1s).

However, Sprint in this example will not be purchasing a DS3 Interconnection Facility, or a DS3

tariffed facility, so those DS3 rates are simply inapplicable. In addition, as Staff explains,

because DS1s and DS3s are priced differently, allowing Sprint to purchase seven DS1s at 7/28th

the TELRIC-based price of a DS3 would result in Sprint paying less than the TELRIC-based rate

for seven DS1s. Liu Direct at 72. Thus, not only would Sprint avoid the Commission’s

TELRIC-based rates for DS1s, but it would be allowed to pay less than other carriers that

purchase seven DS1s. The same is true of the tariffed facilities purchased by Sprint – instead of

paying the same tariffed rates that all others would pay for twenty-one DS1s, Sprint would pay

8 Sprint’s use of the term “facilities” to describe individual DS1 channels on a DS3 facility is a misnomer. A DS1
facility is a transport facility with a DS1 capacity. A DS3 facility, on the other hand, is a transport facility with
capacity equal to the sum of the capacity of 28 DS1 facilities. A DS3 facility is “channelized”, meaning that it has
28 DS1capacity channels. A DS1channel is not, however, a “facility.” Tr. 481-82 (Pellerin).

9 Sprint could either order from the tariff 21 individual DS1 facilities or a single DS3 facility, of which it would
assign 21 channels. The remaining seven channels would be available to Sprint for future assignment. The same is
true for TELRIC-priced Interconnection Facilities – Sprint could order either seven individual DS1s or a single DS3,
of which it would assign seven channels, with the remaining 21 channels available for future Interconnection use.
There is an economic break-even point between assigning a portion of a DS3 as compared to ordering individual
DS1s, since the cost of a DS3 is less than the cost of 28 DS1s. Sprint’s language would improperly permit it to
order seven individual TELRIC-priced DS1s, but pay only 7/28 of the DS3 rate for those DS1s.
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some special “pro rata” rate based upon a fraction of the DS3 price. The Commission should not

countenance such a discriminatory result.

Sprint has no law or precedent on its side, but suggests (Br. at 55) that its language

should be adopted because AT&T Illinois’ and Staff’s opposition is based upon their allegedly

incorrect contention that Interconnection Facilities may only be used for section 251(c)(2)

Traffic. Sprint is wrong. As previously discussed, Sprint concedes that Interconnection

Facilities may not be used for backhaul purposes, so that Sprint, if it desires to lease backhaul

facilities from AT&T Illinois, must do so via tariff. Sprint Br. at 25 (supporting contract

language that “affirmatively prevents Interconnection Facilities from being used

for….’backhauling traffic’.”) As a result, if Sprint desires to use, e.g., twenty-one DS1s for

backhaul purposes, it should and must either (i) self-provision the necessary facilities; (ii) obtain

them from a third party; or (iii) lease them from AT&T Illinois’ access tariff, and pay the

appropriate tariffed rate, not, as Sprint proposes, some “pro rata” rate found nowhere in the tariff.

Finally, Sprint suggests that its proposal is consistent with pro-rata provisions of existing

ICAs with AT&T. Sprint Br. at 56-57. That is irrelevant, because whatever Sprint and AT&T

ILECs may have voluntarily agreed to in the past has no bearing upon whether Sprint’s current

proposal to pay sub-TELRIC-based prices can lawfully be forced upon AT&T Illinois. In any

event, none of the provisions Sprint relies upon involves blending TELRIC-based and tariffed

pricing as Sprint proposes here.

ISSUE 45(b): Should the ICA reference specific Commission orders for
Interconnection Facilities pricing?

As explained in its brief (Br. at 66-67), AT&T Illinois opposes Sprint’s proposal to

include in the ICA a reference to a specific Commission order as the source of the agreed rates

for Interconnection Facilities, for three reasons: (i) such a reference is unnecessary, since the
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rates are included in the Pricing Sheets and are not in dispute; (ii) not all of the pertinent rates

were established in the referenced order; and (iii) any future changes in the rates would cause the

reference to that order to be incorrect and/or incomplete. AT&T Br. at 66-67. Sprint fails to

respond to any of these three points, even though they were all made in AT&T Illinois’

testimony. Pellerin Rebuttal at 48. Instead, Sprint merely asserts that referencing Commission

orders “serves to ensure clarity as to the origin of these rates, which could become important in

determining how those rates are applied.” Sprint Br. at 57. Sprint, however, does not explain

how this information “could become important” or why it must be included in the ICA. Staff

agrees with AT&T Illinois and recommends that the Commission reject Sprint’s proposed

language. Staff Br. at 26.

ISSUE 45(c): Should Sprint be entitled to different rates for Interconnection
Facilities than those set forth in the Price Sheet without
amending the ICA?

AT&T Illinois has demonstrated that allowing Sprint to immediately avail itself of any

change in TELRIC-based prices without an amendment to the ICA to update the Pricing Sheets

is unfairly one-sided, as it could be interpreted to not allow AT&T Illinois to similarly benefit

immediately from any ordered rate increases. AT&T Br. at 68-69. Further, AT&T Illinois

agrees with Staff (Br. at 26) that “neither party should be automatically entitled to different rates

without amending the parties’ ICA.”

Sprint (Br. at 58) argues that the ICA, “like any other type of contract,” should “establish

in advance what will happen if some circumstances change.” But the ICA does establish what

will happen if the Commission approves new TELRIC-based rates – either party may seek to

amend the ICA to reflect this change under the Intervening Law provisions (GT&C, section 21).

The ICA is a binding contract that specifies rates, terms, and conditions for services, and the

parties should be required to abide by the terms of the ICA until those terms are amended. Staff
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Br. at 26. Nothing in the Supreme Court’s Talk America decision requires parties to adopt rates

that are not reflected in an executed ICA.

Finally, Sprint asserts that one of AT&T Illinois’ witnesses testified “that the negotiation

and arbitration process could take ‘more than a year.’” Sprint Br. at 58. That witness was

referring to the time that it takes to negotiate and arbitrate an entirely new ICA (Tr. at 811-812),

not the time that it would take the parties to amend an existing ICA to incorporate newly-

approved TELRIC-based rates.

ISSUE 46: Should the parties share the cost of TELRIC-priced facilities
on Sprint’s side of the POI?

ISSUE 47: Should Attachment 2 contain billing terms specific to
Interconnection Facilities?

Issues 46 and 47 concern Sprint’s proposal to require AT&T Illinois to bear half the cost

of TELRIC-priced Interconnection Facilities on Sprint’s side of the POI. Staff and AT&T

Illinois agree that that proposal should be rejected.

As Sprint notes (Br. at 47-48), in Talk America the Supreme Court held that an

incumbent LEC must “provide its existing Interconnection Facilities to competitors (such as

Sprint) at TELRIC rates.” Now, however, Sprint argues that incumbent LECs are actually

required to provide Interconnection Facilities at one-half of a cost-based rate, since they are (by

definition) used for the mutual exchange of traffic. If that were the rule, one would have

expected the Supreme Court, or the FCC amicus brief upon which the Supreme Court relied, to

say so. They did not. Instead, the Supreme Court agreed with the FCC that “AT&T must lease

its existing entrance facilities for interconnection at cost-based rates” (131 S.Ct. at 2260) – not at

one-half of a cost-based rate.
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In any event, Sprint’s convoluted attempt to avoid paying even a cost-based rate leads

nowhere. None of the authorities Sprint relies upon holds or even suggests that competitive

carriers are entitled to interconnection facilities at half of a cost-based rate.

As Staff observes (Br. at 27), the dispositive point here is that the Interconnection

Facilities that Sprint may seek to lease are located on Sprint’s side of the POI. This is

uncontested – Sprint itself describes the issue (Br. at 59) as “whether AT&T is obligated to share

in the cost of jointly-used Interconnection Facilities on Sprint’s side of the POI,” and the agreed-

upon ICA language similarly makes clear that the issue relates to each parties’ “responsib[ility]

for providing its own or leased Interconnection Facilities to route calls to the POI.” ICA Att. 2, §

3.3. And as Staff explains (Br. at 27 and Staff Ex. 2.0 at 12-13), the Commission has time and

again confirmed that each party is financially responsible for the facilities on its side of the POI,

and there is no reason to depart from that rule here. Consistent with this long-standing rule, the

agreed-upon ICA language properly states that “[e]ach Party shall be responsible for providing

its own or leased Interconnection Facilities to route calls to the POI,” and “[e]ach Party may

construct its own Interconnection Facilities, or it may purchase or lease the Interconnection

Facilities from a Third Party, or Sprint may purchase or lease the Interconnection Facilities from

AT&T Illinois, if available.” Att. 2, § 3.3. Contrary to Sprint’s contention, when Sprint chooses

to lease Interconnection Facilities from AT&T Illinois, there is no basis to require AT&T Illinois

bear half the cost, any more than Sprint could require AT&T Illinois to bear half the cost if

Sprint chooses to construct its own facilities or lease facilities from a third-party.

As AT&T Illinois has pointed out (Br. at 70-71), the Commission previously rejected a

sharing proposal made by Sprint’s CLEC affiliate that is identical to Sprint’s proposal here.

Arbitration Order, Docket 05-0402, Sprint Communications, L.P. d/b/a Sprint Communications
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Company, L.P. Petition for Consolidated Arbitration with Certain Illinois Incumbent Local

Exchange Carriers pursuant to Section 252 of the Telecommunications Act of 1996 (Nov. 8,

2005) (“Sprint Communications Arbitration Decision”). Sprint attempts to sweep this precedent

under the rug, arguing that “the concern in that arbitration was whether the RLECs should be

responsible for paying for transport outside their service area boundaries.” Sprint Br. at 62 (first

emphasis added; second emphasis in the original). Sprint’s argument is without merit. While

the concern identified by Sprint was one of many raised by the RLECs in the case, it was not the

dispositive factor on which the Commission relied. To the contrary, the Commission stated that

it “agrees with the recommendation of Staff” to reject the Sprint affiliate’s sharing proposal, and

that Staff’s recommendation was based on the fact that “Sprint has not provided a compelling or

persuasive reason for the Commission to depart from the accepted practice of requiring each

interconnecting party to be physically and financially responsible for facilities on its side of the

POI.” Sprint Communications Arbitration Decision at 18-19.

Sprint’s suggestion that its proposal is supported by cases interpreting FCC Rules

51.703(b) and 51.709(b) is also baseless. As an initial matter, as explained in AT&T Br. at 70-

71, Sprint’s reliance on these rules is misplaced because they address intercarrier compensation

under section 251(b)(5) for the transport and termination of telecommunications traffic, as

Sprint’s witness acknowledged (Tr. at 236), and do not apply to the pricing of interconnection

facilities under section 251(c)(2). While in the past some courts struggled with the distinction,

the Supreme Court made clear in Talk America that the two are distinct. In particular, the Court

explained that “the ‘transport and termination of traffic’ is subject to different regulatory

treatment than interconnection,” and “[c]ompensation for transport and termination . . . is

governed by separate statutory provisions and regulations.” 131 S.Ct. at 2263 (emphasis added).
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“The Commission explains that a competitive LEC typically pays one fee for interconnection –

‘just for having the link’ – and then an additional fee for the transport and termination of

telephone calls.” Id. At issue here is the fee for the interconnection link, which is governed by

section 251(c)(2), not fees for the transport and termination of calls under the separate FCC rules

implementing section 251(b)(5).

In any event, the cases that Sprint relies upon interpreted Rules 51.703(b) and 51.709(b)

to mean that an incumbent LEC may not assess transport charges on its side of the POI. No case

held that an ILEC is required to share transport facility costs on the competing carrier’s side of

the POI.

For example, as explained in AT&T Br. at 73, in the MAP Mobile Order, the FCC ruled

that the incumbent LECs could not charge for “interconnection facilities and service” “to the

extent such facilities and service were used to deliver intraMTA traffic originated on their

networks to MAP’s point of interconnection.” MAP Mobile Order, ¶ 31 (emphasis added).

Sprint also relies upon the FCC’s TSR Wireless Order. But there the FCC similarly interpreted

Rules 51.703(b) and 51.709(b) to mean that incumbent LECs may not charge “for the delivery of

LEC-originated, intraMTA traffic to the paging carrier’s point of interconnection.” TSR

Wireless Order, ¶ 18 (emphasis added). Similarly, in a subsequent order in the same docket, the

FCC explained that “we found that LECs may not charge one-way paging carriers for the

delivery of intra-MTA LEC-originated traffic to the paging carrier’s point of interconnection.”

Metrocall, Inc. v. Southwestern Bell Tel. Co. et al., FCC 01-279, ¶ 5 (Oct. 2, 2001) (emphasis

added). Sprint also points to Southwestern Bell Tel. Co. v. Pub. Utils. Comm’n of Texas, 348

F.3d 482, 483 (5th Cir. 2003), but that decision likewise concerned transport costs “to a distant

point of interconnection (‘POI’) selected by” the competing carrier. The court did not hold that
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an incumbent LEC must share costs on the competing carrier’s side of the POI, but to the

contrary confirmed that the POI is “the point where a carrier’s financial responsibility for

providing facilities ends.” Id. at 483 n.1.

More to the point, in the TSR Wireless Order itself, the FCC explained that while Rule

51.703(b) “affords carriers the right not to pay for delivery of local traffic originated by the other

carrier,” “the paging carrier would be responsible for paying charges for facilities ordered from

the LEC to connect points on the paging carrier’s side of the point of interconnection.” TSR

Wireless Order, n.70 (emphasis added). This confirms that the Commission had it exactly right

in all its prior decisions holding that carriers remain financially responsible for the facilities on

their side of the POI.

Lacking any support in the law, Sprint attempts to construct an argument based upon the

parties’ existing ICA. Sprint Br. at 59-60. That is entirely beside the point. While AT&T

Illinois agreed in the existing agreement to share some facility costs, that agreement was

voluntarily negotiated and resulted in a very different arrangement than that contemplated by the

current ICA to implement the requirements of section 251(c)(2). Among other things, that

agreement expressly and unambiguously resulted in a “dual POI” arrangement, with one POI

located at AT&T Illinois’ switch for “mobile to land” traffic, and another at Sprint’s point of

presence for “land to mobile” traffic. AT&T Cross Ex. 2, §§ 2.3.2, 2.3.3. Sprint asserts (Br. at

60) that “there is no such thing under federal law as a ‘dual POI’ arrangement,” but that only

proves AT&T Illinois’ point. As Sprint explains (Br. at 4-5), in voluntarily negotiating an

agreement, the parties may mutually agree to terms that depart from the standards of section 251.

The fact that the parties previously agreed to a dual-POI arrangement, and that AT&T Illinois

agreed in connection with that arrangement to share certain facility costs, when there is “no such
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thing” under the FCC’s rules, demonstrates the fallacy of Sprint’s attempt to rely upon that

voluntary agreement.

Finally, Sprint’s suggestion (Br. at 63) that its “cost-sharing” proposal is consistent “with

the bill-and-keep system at the heart of the CAF Order” is ludicrous. Putting aside the fact that

that order addressed reciprocal compensation for the exchange of traffic, and not the lease of

facilities for interconnection, the bill-and-keep system is premised upon a policy determination

that carriers should recover their costs from their own end-users, “rather than from other

carriers.” CAF Order, ¶ 775. Here, while AT&T Illinois agrees that it must entirely bear the

cost of facilities on its side of the POI, Sprint wants to shift half the cost of the facilities on its

side of the POI to another carrier – namely, to AT&T Illinois. Sprint’s proposal plainly is

inconsistent with the premise of the CAF Order.

V. IP-TO-IP INTERCONNECTION

ISSUE 1(a): Should the ICA provide for IP-to-IP interconnection or should
it provide that all traffic that Sprint delivers to AT&T under
the ICA must be delivered in TDM format?

ISSUE 11: Should terms and conditions regarding IP interconnection be
included in the Agreement?

ISSUE 18: Should the ICA address POIs for IP-to-IP interconnection and,
if so, is Sprint’s proposed language just and reasonable.

AT&T Illinois agrees with Staff that Sprint failed to “identif[y] the terms and conditions

under which it seeks IP interconnection.” Staff Br at 31. AT&T Illinois also agrees with Staff

that “[t]he only detail that Sprint has proposed . . . is that the parties will exchange traffic ‘at the

existing internet exchange points’” – which, as Staff correctly states, is inconsistent with the

1996 Act because it “include[s] points located outside of AT&T Illinois’ incumbent carrier
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network” (Id. at 31-32).10 Staff’s rationale fully supports its recommendation (Id. at 35) that the

Commission adopt the language AT&T Illinois proposed in its reply testimony, as does the

discussion of the IP-to-IP interconnection issues in AT&T Illinois’ initial brief (Br. at 75-92).

Plainly, the Commission need not decide in this case whether section 251(c)(2) requires

ILECs to provide IP-to-IP interconnection, as Sprint urges it to; and, as Staff recommends, the

Commission should not decide that question, which is before the FCC. Id. at 33. Nor, as Staff

also concludes (Id.), should the Commission decide whether AT&T Corp. IP-capable equipment

can be treated as part of AT&T Illinois’ network for purposes of interconnection under section

251(c)(2) – though the answer to that question, when and if the Commission ever does need to

decide it, is a resounding “No.” See AT&T Br. at 81-83.

The case that Staff and AT&T Illinois have presented in support of their proposed

resolution of these issues is overwhelming. Accordingly, our reply to Sprint’s arguments is

limited to the following points:

Sprint assertion (Br. at 67): “Ironically, AT&T is asking the FCC to allow it to

decommission its own TDM network and transition to an all-IP network, while maintaining that

Sprint must interconnect using TDM technology.” Response: Sprint’s assertion is wrong on the

facts and ignores a fundamental concept: time. Today, AT&T Illinois has an all-TDM network,

so there can be no IP-to-IP interconnection. In the future, that may not be the case; the language

Staff and AT&T Illinois recommend is perfectly suited to this situation. There is no irony here.

Sprint assertion (Br. at 67): “[W]hile the FCC has ordered ILECs to negotiate IP

interconnection in ‘good faith,’ AT&T flatly refuses to interconnect with Sprint in IP.”

Response: Once again, Sprint misstates the facts – the FCC issued no such “order” – as well as

10 Actually, none of Sprint’s proposed IP-to-IP interconnection points is on AT&T Illinois’ network. Albright
Direct at 17.
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the import of its own proposals on this issue. In any event, AT&T Illinois did negotiate with

Sprint in good faith regarding those proposals – and has proposed in turn the language Staff

recommends. The duty to negotiate in good faith is not a duty to agree to what the other party

proposes.

Sprint assertion (Br. at 67): “Adoption of AT&T’s contract language will cause Sprint to

indefinitely use inefficient and less dynamic TDM technology . . . .” Response: False. Sprint is

not asking for immediate IP-to-IP interconnection. Its proposal, like AT&T Illinois’, leaves all

details of any IP-to-IP interconnection for future determination, with Commission involvement

as necessary. Assuming there will be IP-to-IP interconnection at some point in the future

(whether pursuant to the 1996 Act or otherwise), there is no reason to believe it will take longer

to get there with the AT&T Illinois/Staff recommended language in the ICA than it would with

Sprint’s language.

Sprint assertion (Br. at 68): “Sprint has raised no complicated technical issues in this

proceeding, and asks only for a finding that it is technically feasible for Sprint to connect in IP

with the AT&T/AT&T Corp. network . . . and for contract language that requires AT&T/AT&T

Corp. to interconnect with Sprint in IP format upon request, subject to Commission resolution

under Sections 251/252 of the Act.” (Emphasis added). Response: Only? Also, Sprint’s

admission that it is asking the Commission to order “AT&T/AT&T Corp. to interconnect with

Sprint” reveals the absurdity of Sprint’s position: AT&T Corp. is not a party to this proceeding,

will not be a party to the ICA the Commission is arbitrating, and cannot lawfully be ordered to

do anything in this proceeding.

Sprint assertion (Br. at 71): “While performing verbal gymnastics to avoid stating that

AT&T ILEC and AT&T Corp. interconnect in IP in its testimony, AT&T’s data response . . . ,
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and Mr. Albright’s testimony at the hearing, confirm that AT&T ILEC has an IP interconnection

point on the AT&T Corp. network at the AT&T Corp. hub office.” Response: It is Sprint that

engages in word games, not AT&T Illinois. AT&T Illinois explained in detail the AT&T Illinois

and AT&T Corp. equipment and facilities that are used to provide U-verse service (see Albright

Direct at 8-10) and why the connection (in the generic sense) between AT&T Illinois and AT&T

Corp. is not an interconnection (within the meaning of section 251(c)(2)) at the IP level (see

AT&T Br. at 84-85). Sprint, in contrast, relies exclusively on “gotcha” quotes for its assertion to

the contrary. See Sprint Br. at 71-72.

Sprint assertion (Br. at 74): “The Commission should see AT&T’s actions for what they

are and recognize it has set up and maintained its network to avoid regulation.” Response: The

only evidence of record is to the contrary. That evidence is the testimony of AT&T Illinois

witness Carl Albright at hearing, which Sprint for some reason quotes as if it supported Sprint’s

baseless accusation (Sprint Br. at 73), when in fact, the testimony refutes that accusation. There

is not a shred of evidence that supports Sprint’s charge, so Sprint resorts to asserting, “As

explained by Mr. Burt, AT&T’s conscious decision to keep certain equipment within AT&T

Corp. is best understood as a game of ‘hide-the-pea.’” Sprint Br. at 74. That is not an

explanation, and it is not evidence; it is an unsupported accusation.

Sprint assertion (Br. at 78): “The Commission should affirm . . . that it has jurisdiction

and authority to arbitrate Sprint’s demand for IP interconnection.” Response: The Commission

need not do so and should not do so, because no party has argued that the Commission is without

jurisdiction to arbitrate Issues 1(a), 11 and 18. On the contrary, AT&T Illinois has urged the

Commission to resolve those issues by adopting its proposed language. Sprint’s request that the

Commission affirm that it has jurisdiction over these issues is a backdoor attempt to get the
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Commission to decide that section 251(c)(2) requires IP-to-IP interconnection, because if section

251(c)(2) does not require IP-to-IP interconnection, there is an argument that the 1996 Act does

not give the Commission jurisdiction to arbitrate IP-to-IP interconnection issues. But AT&T

Illinois has not made that jurisdictional argument here, and the Commission should not fall for

Sprint’s attempt to induce it to address a question that Staff has prudently advised the

Commission to avoid.

Sprint assertion (Br. at 80): “Because it has this responsibility [imposed by section

252(b)(4)(C) to ‘resolve each issue set forth in the petition and the response’], a Commission

decision to defer and wait for further FCC action will be a failure ‘to carry out its responsibility

under [Section 252].’ Sprint would then have the ability to go directly to the FCC for

resolution . . . .” Response: That assertion is false, and Sprint knows it. The Commission will

discharge its responsibility under the 1996 Act by resolving the IP-to-IP interconnection issues

as Staff and AT&T Illinois propose. A decision not to resolve the issues in the way Sprint

proposes is not a failure to carry out the Commission’s responsibility. If Sprint, after the

Commission resolves Issues 1(a), 11 and 18 by adopting the language Staff and AT&T Illinois

have recommended, were then to go to the FCC and claim that the Commission failed to act to

fulfill its duty as arbitrator (which it won’t), the FCC would summarily dismiss Sprint’s claim.

Sprint assertion (Br. at 81): “Two state commissions have decided that IP

interconnection is within the scope of section 251.” Response: False. Neither of the

commission decisions to which Sprint refers has decided that IP interconnection is within the

scope of section 251. For that matter, neither decision remotely supports Sprint’s position. The

Puerto Rico commission’s discussion of IP-to-IP interconnection (Exhibit JRB-1.3 at 12-15)

does not mention section 251, let alone hold that it encompasses IP interconnection.
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Furthermore, no question was presented in the Puerto Rico arbitration that is presented here. In

that case, the requesting carrier (“Liberty”) proposed contract language that provided for IP-to-IP

interconnection “upon mutual agreement of the parties,” with recourse to the state commission if

the parties failed to agree. Id. at 13. As the commission explained, the ILEC, Puerto Rico

Telephone Company (“PRTC”) “agrees that the ICA should provide for IP-to-IP interconnection

upon mutual agreement of the Parties. PRTC does not agree with the remainder of Liberty’s

proposal for two reasons. First, PRTC argues that the inconclusive nature of the FCC’s review

of this issue means that the Board cannot enforce IP-to-IP interconnection. Second, PRTC

argues that Liberty’s proposal is inappropriately one-sided, because, under Liberty’s proposal,

only Liberty can make a request for IP-to-IP interconnection, and only Liberty can pursue other

remedies should negotiation fail.” Id. Thus, the disagreement did not concern whether the ILEC

had a duty to provide IP-to-IP interconnection. See also Id. at 15 (“Liberty’s request is narrow in

scope – seeking only to ensure Liberty’s right to seek review of negotiations that have reached an

impasse. Liberty does not seek to compel IP-to-IP interconnection. Rather, Liberty merely

seeks a means to reach a decision regarding IP-to-IP interconnection under the specific factual

circumstances to be presented to the tribunal in which Liberty seeks review”). The Puerto Rico

decision thus sheds no light on the disagreement presented here.

The Ohio order to which Sprint cites (Sprint Br. at 82), like the Puerto Rico decision and

contrary to Sprint’s representation, does not hold that section 251(c)(2) requires IP-to-IP

interconnection or even (at least in the pages to which Sprint cites) mention section 251. See

Exhibit JRB-1.4 at 4-6. Notably, the proposed rule that the Ohio commission adopted that

relates to section 251(c)(2) interconnection (Rule 4901:1-7-06(A)(4)) (Id. at 9) does not say



705539918.6 02-Apr-13 14:12 12309575 48

anything that suggests ILECs must provide IP-to-IP interconnection pursuant to section

251(c)(2).

Sprint assertion (Br. at 85): The “case law compels the Commission to consider AT&T

Illinois and AT&T Corp. together as the ILEC subject to Section 251(c) interconnection

obligations.” Response: False. The ASCENT decision, on which Sprint relies (Sprint Br. at 83-

85) is inapposite, because (among other reasons) it was undisputed in that case that the ILEC

transferred assets that it owned to an affiliate for the purpose of avoiding a section 251

obligation. Ass’n of Commc’ns Enters. v. FCC, 235 F.3d 662, 665 (D.C. Cir.), amended by

Ass’n of Commc’ns Enters. v. FCC (D.C. Cir. Jan. 18, 2001) (“ASCENT”). Here, in contrast,

there was no transfer of ILEC assets to an affiliate; rather, an affiliate always owned the IP-

capable equipment – and the undisputed evidence establishes that the reason for the AT&T

Illinois/AT&T Corp. U-verse arrangement was not to avoid a section 251 obligation, but rather

was that it made financial sense to leave the IP assets where they were, with an affiliate. See

AT&T Br. at 82-83.11

For the reasons set forth in Staff’s and AT&T Illinois’ initial briefs, and the additional

reasons set forth above, the Commission should resolve Issues 1(a), 11 and 18 by adopting the

language set forth in Albright Reply at 4-5.

11 The D.C. Circuit in ASCENT overturned an FCC decision that allowed the merged Ameritech/SBC to avoid the
section 251(c)(4) resale obligation as it applied to certain advanced telecommunications services by providing those
services through a subsidiary. The D.C. Circuit’s concern was that under the FCC’s logic, any ILEC could “set up a
similar affiliate and thereby avoid § 251(c)’s resale obligations.” 235 F.3d at 665 (emphasis added). Again, AT&T
Illinois did not set up AT&T Corp. or transfer asserts to AT&T Corp.
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VI. TRAFFIC COMPENSATION ISSUES

A. IntraMTA & Miscellaneous

ISSUE 5: Should the Agreement contain a definition of Section 251(b)(5)
Traffic? If so, what is the appropriate definition?

The term “Section 251(b)(5) Traffic” should not be defined in the ICA for the reasons set

forth in AT&T Illinois’ Brief (at 92-93) and Staff’s Brief (at 44-45). There is nothing in Sprint’s

brief that contradicts those reasons.

ISSUE 6: What is the appropriate definition of “IntraMTA Traffic”?

Staff recommends that “IntraMTA Traffic” be defined as “traffic that, at the beginning of

the call, originates and terminates within the same MTA, and is originated by one Party on its

network from its End User and delivered to the other Party for termination on its network to its

End User.” Zolnierek Direct at 34. Staff’s definition will “remove any ambiguity as to the

meaning of the parties’ respective definitions.” Staff Br. at 48. AT&T Illinois recommends

adoption of Staff’s definition. AT&T Br. at 6.

Sprint proposes a definition that does not refer to each party’s “end users.” Sprint Br. at

104. Sprint’s definition is unduly vague and inconsistent with the manner in which the term is

used in the ICA, i.e., for routing and billing traffic between the parties’ end users. Pellerin Direct

at 52-53. Moreover, Sprint’s argument that including the phrase “end users” is inappropriate is

without merit for the reasons discussed in Section II (Issue 20), above.

Sprint also asserts that, under the FCC’s CAF Order, a call originated by one party on its

network from its end user and delivered to the other party for termination on its network to its

end user must be classified as IntraMTA traffic and, therefore, subject to reciprocal

compensation, even if the call is routed over an intermediate carrier outside the LEC’s local

calling area. Sprint Br. at 105. While this assertion is true, Sprint fails to explain how it
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supports rejection of Staff’s and AT&T Illinois’ proposed definition of “IntraMTA Traffic.”

That definition cannot reasonably be interpreted to require treatment of the traffic in Sprint’s

scenario as anything other than IntraMTA traffic for purposes of intercarrier compensation.

Furthermore, contrary to Sprint’s suggestion, AT&T Illinois has never expressed an intention

(and has no intention) of charging Sprint originating or terminating switched access charges on

such IntraMTA traffic.

ISSUE 36(a): What are the appropriate classifications for traffic subject to
intercarrier compensation?

ISSUE 36(b): Should the ICA identify traffic that is not subject to bill and
keep? If so, what traffic should be excluded?

ISSUE 37: Should IntraMTA Traffic be subject to bill and keep without
exception?

The Commission should adopt the three classifications of traffic proposed by AT&T

Illinois in its section 6.1.1 of Attachment 2 – IntraMTA Traffic, InterMTA Traffic, and IXC

Traffic – for the reasons set forth in AT&T Illinois’ Brief (at 95-99) and Staff’s Brief (at 56-58).

Sprint’s argument (Br. at 117) that AT&T Illinois improperly ignores the “the FCC’s ‘toll’

distinction” is nonsense, since, for the reasons fully discussed in Section VI.B (Issues 7, 8, 39, 40

and 41), below), there is no such thing as the “FCC’s ‘toll’ distinction.” The Commission should

also adopt AT&T Illinois’ proposed language that lists the types of traffic that are not subject to

bill-and-keep under the ICA, as set forth in AT&T Br. at 95-99.
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B. InterMTA

ISSUE 7: What are the appropriate definitions related to “InterMTA
Traffic?”

ISSUE 8: What is the appropriate definition of “Switched Access
Service?”

ISSUE 39(a): Should the ICA include compensation terms for Sprint’s term
“Non-Toll InterMTA Traffic?”

ISSUE 39(b): What is the appropriate compensation for mobile-to-land
InterMTA Traffic?

ISSUE 39(c): Should the ICA include terms for AT&T to estimate the
percentage of mobile-to-land InterMTA Traffic, if any,
improperly routed over trunks obtained pursuant to the ICA
and bill Sprint for terminating access in accordance with that
percentage?

ISSUE 39(d): Should the ICA obligate Sprint to provide JIP in the call
records for its originating IntraMTA and InterMTA Traffic or
permit AT&T to use alternate methods to determine
jurisdiction?

ISSUE 40(a): Should the ICA include compensation terms for Sprint’s term
“Toll InterMTA Traffic?”

ISSUE 40(b): What is the appropriate compensation for mobile-to-land
InterMTA Traffic?

Issues 7, 8, 39, and 40 all concern the appropriate intercarrier compensation for mobile-

to-land InterMTA traffic. Sprint argues that only “toll” InterMTA traffic – i.e., InterMTA traffic

upon which a “separate charge” is assessed – is subject to access charges, while “non-toll”

InterMTA traffic is non-access traffic subject to the bill-and-keep. Sprint concedes that the

FCC’s regulations do not actually say this (“the FCC did not connect these dots in the CAF

Order,” Sprint Br. at 113). Instead, it relies upon a definition of “telephone toll service” in the

Communications Act, dating from 1934, to argue that only “toll” InterMTA traffic can be

“interstate or intrastate exchange access, information access, or exchange services for such

access, other than special access” subject to access charges under 47 C.F.R. § 51.901(b). Sprint
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is wrong, because under the FCC’s rules the applicability of access charges does not depend

upon whether a “separate charge” is assessed.

Sprint erroneously asserts that “AT&T wants the Commission to ignore th[is] question.”

Sprint Br. at 112. In fact AT&T Illinois directly addressed the question in both testimony and in

its brief, pointing out that the only courts that appear to have addressed the issue have rejected

the argument that exchange access charges apply only to interexchange or InterMTA traffic that

is “toll” traffic for which a “separate charge” is assessed. Pellerin Rebuttal at 65; AT&T Br. at

107-109. Sprint entirely ignores these cases, even though one of them involved Sprint itself.

In particular, in Global NAPs, Inc. v. Verizon New England, Inc., 454 F.3d 91, 98 (2d Cir.

2006), the federal Court of Appeals for the Second Circuit expressly rejected the argument that

long distance traffic is exempt from access charges if a carrier “imposes no separate toll

charges.” That argument “is beside the point” because “what really mattered in determining

whether an access charge was appropriate was whether a call traversed local exchanges, not how

a carrier chose to bill its customers.” Id. Similarly, in Line Systems, Inc. v. Sprint Nextel Corp.,

2012 WL 3024015, *4 (E.D. Pa. July 24, 2012), the court rejected Sprint’s argument “that its

decision not to charge its customers separate fees means that Line Systems does not provide

Sprint ‘exchange access.’” “Sprint’s billing methods are . . . ‘beside the point,’” because “[t]he

type of phone call, not Sprint’s approach to charging its customers, controls.” Id. The court

deferred to the FCC’s “distinction between interMTA and intraMTA calls,” under which

“InterMTA calls . . . are subject to tariff-based access charges.” Id. See also Verizon Wireless

(VAW) LLC v. Sahr, 457 F. Supp. 2d 940, 951 (D.S.D. 2006) (“[i]nterMTA calls are non-local

calls, whether intrastate or interstate, and are subject to access charges”).
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These cases plainly were correctly decided. While Sprint relies upon an old definition

from the Communications Act of 1934 referring to a “separate charge,” those definitions are

expressly inapplicable where “the context otherwise requires.” 47 U.S.C. § 153. And in the

access charge context, such charges have never been limited to traffic upon which a “separate

charge” is made. The phrase “exchange access, information access, or exchange services for

such access” comes from 47 U.S.C. § 251(g), which the FCC has explained was intended to

preserve the access charge regime created by the 1982 AT&T Consent Decree. Implementation

of the Local Competition Provisions in the Telecommunications Act of 1996, 16 FCC Rcd. 9151,

2001 WL 455869 (2001) (“ISP Remand Order”), ¶ 36 n.64. Under the AT&T Consent Decree,

“exchange access” was not limited to the origination or termination of “toll” service. To the

contrary, it was defined as “the provision of exchange services for the purpose of originating or

terminating interexchange telecommunications,” as opposed to local traffic. Id. ¶ 37 n.65

(quoting United States v. AT&T, 552 F. Supp. 131, 228 (D.D.C. 1982)).

Consistent with the AT&T Consent Decree’s definition, in its 1996 Local Competition

Order (¶ 1034) the FCC pointed to section 251(g) to conclude that “the reciprocal compensation

provisions of section 251(b)(5) . . . do not apply to the transport or termination of interstate or

intrastate interexchange traffic.” That is, the FCC drew a line between local and interexchange

traffic, not between local and “toll” interexchange traffic. And applying this to CMRS traffic,

the FCC drew a bright line between IntraMTA and InterMTA traffic. In particular, it held that

“traffic to or from a CMRS network that originates and terminates within the same MTA is

subject to transport and termination rates under section 251(b)(5), rather than interstate and

intrastate access charges.” Id. ¶ 1036. Since 1996, the FCC has consistently hewed to this line.

See, e.g., ISP Remand Order, ¶ 47 (“reciprocal compensation, rather than interstate or intrastate
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access charges, applies to LEC-CMRS traffic that originates and terminates within the same

Major Trading Area”); Developing a Unified Intercarrier Compensation Regime, 16 FCC Rcd.

9610, ¶¶ 6-7 (2001) (“access charge rules . . . govern the payments that [IXCs] and CMRS

carriers make to LECs to originate and terminate long distance calls,” and CMRS carriers “pay

access charges to LECs for CMRS-to-LEC traffic that is not considered local”); Developing a

Unified Intercarrier Compensation Regime, 20 FCC Rcd. 4685, ¶ 135 (2005) (“The purpose of

the intraMTA rule is thus to distinguish access traffic from section 251(b)(5) CMRS traffic.”).

In the CAF Order, the FCC retained its IntraMTA rule to distinguish between the CMRS

traffic that is and is not subject to access charges. CAF Order, ¶ 987 (the IntraMTA rule

“provides that traffic between a LEC and a CMRS provider that originates and terminates within

the same Major Trading Area (MTA) is subject to reciprocal compensation obligations rather

than interstate or intrastate access charges”). As discussed in AT&T Br. at 110-111, the CAF

Order rules divide the universe of telecommunications traffic into two basic categories: (1)

“Non-Access Telecommunications Traffic,” addressed in Subpart H of the Part 51 Rules, and (2)

“Access” traffic, addressed in Subpart J. Sprint’s InterMTA traffic must fall into one of these

two categories and, contrary to Sprint’s position, it is crystal clear that InterMTA traffic is not

Non-Access Telecommunications Traffic subject to bill-and-keep, whether or not that InterMTA

traffic involves a “separate charge.” With respect to CMRS traffic, the rules specify that “Non-

Access Telecommunications Traffic means . . . Telecommunications traffic exchanged between a

LEC and a CMRS provider that, at the beginning of the call, originates and terminates within the

same Major Trading Area,” and provide that such “Non-Access Telecommunications Traffic

exchanged between a local exchange carrier and a CMRS provider . . . shall be pursuant to a bill-

and-keep arrangement.” 47 C.F.R. §§ 51.701(b)(2), 51.705(a). Thus, only IntraMTA CMRS
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traffic is included within the scope of Non-Access Telecommunications Traffic subject to bill-

and-keep. As a result, InterMTA traffic can only be classified as “Access” traffic.

Sprint points to an FCC order addressing wireless “toll services” in the universal service

context to argue that “the FCC certainly would not be surprised by Sprint’s proposed analysis.”

Sprint Br. at 113-114. The FCC might not be surprised to hear Sprint’s analysis (because it

already has), but it certainly would be surprised if Sprint’s proposed analysis were actually

adopted. As Staff notes (Br. at 52), in the order Sprint relies upon, the FCC expressly stated that

its “discussion of ‘toll services,’ ‘toll traffic,’ and ‘toll revenues’ in this order pertains solely to

universal service contribution obligations,” and “[n]othing in this order is intended to address

intercarrier compensation.” In the Matter of Universal Service Contribution Methodology,

23 FCC Rcd. 1411, n.29 (2008) (emphasis added). Moreover, in the CAF Order proceeding,

Sprint expressly urged the FCC to extend its analysis of toll services in the universal service

order to the intercarrier compensation context, just as it asks the Commission to do here. See Tr.

at 108. The FCC refused to adopt Sprint’s analysis, and this Commission should do the same.

Finally, as explained in AT&T Br. at 111, Sprint’s argument (Br. at 114) that footnote

1902 of the CAF Order “confirm[s] that ‘toll’ does in fact require a separate charge” is wrong.

In fact, in that passage the FCC was addressing what it called “toll’ VoIP-PSTN traffic,” and

after noting the Act’s definition of “telephone toll service,” it explained that it “has described toll

services as ‘services that enable customers to communicate outside of their local exchange

calling areas,’ and that, for wireless providers, this means outside the customer’s plan-defined

home calling area.” CAF Order, ¶ 944 n.1902. Nowhere in this passage did the FCC focus on

any “separate charge” requirement, much less hold that a “separate charge” was required before

access charges applied. To the contrary, as noted in AT&T Br. at 111-112, in another footnote to
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the same paragraph (fn. 1904), the FCC reiterated that “[i]n the case of traffic to or from a

CMRS network, section 251(b)(5) applies to traffic that originates and terminates in the same

Major Trading Area” – not, as Sprint would have it, to IntraMTA traffic and InterMTA traffic

that does not involve a “separate charge.”12

Similarly, in the section of the CAF Order specifically devoted to “Intercarrier

Compensation for Wireless Traffic,” the FCC reaffirmed its “intraMTA rule,” under which

“traffic between a LEC and a CMRS provider that originates and terminates within the same

Major Trading Area (MTA) is subject to reciprocal compensation obligations rather than

interstate or intrastate access charges,” and it rejected proposals to modify the rule to encompass

a larger geographic area. CAF Order, ¶ 979. Perhaps most importantly, this same distinction is

reflected in the actual regulations adopted by the FCC, under which, as explained above, only

IntraMTA traffic is defined as Non-Access Telecommunications Traffic subject to bill-and-keep

rather than access charges. For these reasons, the Commission should adopt AT&T Illinois’

proposed language, and reject Sprint’s proposed language, for Issues 7, 8, 39(a)-(c), and 40(a)

and(b).

The Commission should also adopt AT&T Illinois’ proposed language for Issue 39(d),

which requires Sprint to transmit the Jurisdictional Information Parameter (“JIP”) in its call

records. Staff supports this language, correctly noting that it is intended to ensure that AT&T

Illinois “will be able to accurately track the traffic that it terminates from Sprint.” Staff Br. at

59. Sprint complains (Br. at 118) that it should not be required to provide JIP data because the

12 Even if the FCC’s rules did draw such a distinction, Sprint’s proposal (Br. at 119) to make “toll” InterMTA traffic
subject to bill-and-keep, even though Sprint concedes such traffic is subject to access charges under the FCC’s rules,
because Sprint contends it would be “administratively [in]efficient” to pay access charges is baseless. The FCC’s
access charge rules do not contain any “out” for carriers simply because they would rather not take the
administrative steps necessary to comply with those rules.



705539918.6 02-Apr-13 14:12 12309575 57

parties will use a percentage factor to identify InterMTA traffic, but that misses the point. JIP

data can be used to help monitor or validate the accuracy of any agreed-upon factor, and thus

should be transmitted. See Pellerin Direct at 76-77. Sprint points to paragraph 728 of the CAF

Order, but there the FCC merely declined to “mandate any particular use of the JIP field” on a

nationwide basis, while noting that carrier agreements could require the use of JIP for various

purposes. For these reasons, as well as the reasons discussed in connection with the related Issue

30(b) in Section II, above, the Commission should reject Sprint’s arguments regarding JIP.

ISSUE 41: Is AT&T entitled to collect switched access charges on its
originating InterMTA traffic? If so, at what rate?

For largely the same reasons discussed above with respect to Issues 7, 8, 39, and 40, the

Commission should adopt AT&T Illinois’ proposed language for Issue 41 concerning InterMTA

land-to-mobile traffic that AT&T Illinois originates and delivers to Sprint. In particular, AT&T

Illinois seeks to maintain the parties’ current arrangement, under which AT&T Illinois collects

originating access charges where an AT&T Illinois customer calls a Sprint customer that

ordinarily would be an IntraMTA call, but is carried by Sprint outside the originating MTA

(making it an InterMTA call) because the Sprint customer is “roaming” outside the MTA. See

Pellerin Rebuttal at 88. Sprint and Staff argue that no originating access charges are due in such

circumstances because AT&T Illinois is not providing exchange access service and/or Sprint is

not acting as an IXC, but those arguments misconstrue the FCC’s rules.

As discussed in AT&T Br. at 115, the FCC has already addressed this situation in

paragraph 1043 of its 1996 Local Competition Order. There, the FCC explained that “most

traffic between LECs and CMRS providers is not subject to interstate access charges unless it is

carried by an IXC, with the exception of certain interstate interexchange service provided by

CMRS carriers, such as some ‘roaming’ traffic that transits incumbent LEC’s switching
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facilities, which is subject to interstate access charges.” (Emphasis added.) Staff’s assertion (Br.

at 61) that this explanation “does not seem pertinent” is inexplicable. To the contrary, the FCC’s

explanation directly supports AT&T Illinois’ position. Any doubt in that regard is removed by a

footnote in which the FCC reiterated its prior conclusion that “[s]ome cellular carriers provide

their customers with a service whereby a call to a subscriber’s local cellular number will be

routed to them over interstate facilities when the customer is ‘roaming’ in a cellular system in

another state,” and “[i]n this case, the cellular carrier is providing not local exchange service but

interstate, interexchange service,” and “[i]n this and other situations where a cellular company is

offering interstate, interexchange service, the local telephone company providing interconnection

is providing exchange access to an interexchange carrier and may expect to be paid the

appropriate access charge.” Id. n.2485 (quoting The Need to Promote Competition and Efficient

Use of Spectrum for Radio Common Carrier Services, 59 RR2d 1275, 1284-85 n.3 (1986)).

This passage disposes of Sprint’s and Staff’s objections to AT&T Illinois’ proposed

language. It makes clear that when Sprint transports a call to one of its roaming subscribers

outside the MTA, it is deemed to be providing interexchange service (i.e., is acting as an

interexchange carrier) for purposes of the FCC’s access charge rules. And it makes clear that

“the local telephone company providing interconnection is providing exchange access to an

interexchange carrier [i.e., the CMRS carrier]” and “may expect to be paid the appropriate access

charge.” Id.

Sprint’s argument (Br. at 115) that AT&T Illinois is providing “telephone exchange

service” to its own customer on these calls is a red herring. The dispositive point is that AT&T

Illinois is providing “exchange access” – i.e., “the provision of exchange services for the purpose

of originating or terminating interexchange telecommunications” (AT&T, 552 F. Supp. at 228) –
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to Sprint, because by transporting the call outside the MTA, Sprint is deemed to be acting as an

interexchange carrier, just as if the call had been delivered by AT&T Illinois to a third-party

interexchange carrier. Nor does the Commission’s decision in Teleport Commc’ns Group Inc. v.

Illinois Bell Tel. Co., Docket 97-0519, 1998 WL 34302216 (March 11, 1998), help Sprint. In

that case, the Commission held that locally-dialed calls delivered to an Internet Service Provider

(“ISP”) did not involve “exchange access” because ISPs are treated as end-users and the calls are

deemed to “terminate” locally, where they are delivered to the ISP. Here, there is no question

that the calls at issue do not terminate locally, but are transported by Sprint to end-users located

outside the originating MTA.

C. Transit

ISSUE 43: What is the appropriate rate that a Transit Service Provider
should charge for Transit Traffic Service? (AT&T Pricing
Sheets)

Reply to Staff

As AT&T Illinois has demonstrated, (i) nothing in the 1996 Act requires transit service

(AT&T Br. at 122-128); (ii) even if section 251(c)(2) of the 1996 Act did require transit service,

as Sprint contends, nothing in the 1996 Act requires that transit service be provided at TELRIC-

based rates (Id. at 129-131); and (iii) the Commission has consistently ruled that the 1996 Act

does not require transit service, and that the “rate for transit traffic is not required to be cost-

based under either federal or state law” (Id. at 121-122) (quoting MCI Arbitration Decision at

123) (emphasis added).

Staff acknowledges that “the provision and pricing of transit services at TELRIC is not

specifically required by the [1996] Act, the FCC Order or the PUA” (Staff Br. at 40), and thus

concedes that the Commission should leave its precedents intact to that extent. Staff has

decided, however, that the Commission should now conclude – contrary to what it concluded in
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its MCI Arbitration Decision (Docket No. 04-0469) – that state law requires that transit service

be cost-based. Staff’s attempt to find a basis for this conclusion in state law fails, however, as

we explain below. First, two preliminary points:

Sprint’s only argument in support of its position on Issue 43 is that the 1996 Act requires

transit service at cost-based rates; Sprint does not urge the Commission to impose cost-based

rates based on any alternative ground, including state law. Thus, Sprint writes,

The key legal question is whether AT&T is required to provide Transit
Service to competitors under Section 251 of the Act. If that question is
answered in the affirmative (as it must be) then AT&T’s proposed rate must
be rejected.

Sprint Br. at 90. Once the Commission determines that the key legal question must be answered

in the negative, as Staff correctly recognizes it must, that should be the end of the inquiry. The

Commission might appropriately take a different approach in another kind of proceeding, but in

an arbitration under the 1996 Act, the disagreements are defined by the parties.

Second, Staff does not explain what has changed since the Commission, less than two

years ago, reaffirmed that AT&T Illinois should continue to charge its tariffed transit rate in the

Big River Arbitration Decision (Docket No. 11-0083). The fact is that nothing has changed.

There is no more reason today for the Commission to reach out to find a state law basis for

requiring AT&T Illinois to provide transit at cost-based rates – or to find that AT&T Illinois’

tariffed transit rate is obsolete – than there was then. As a result, the departure from the Big

River Arbitration Decision that Staff suggests, with no cogent explanation for the change, could

well be seen as arbitrary and capricious. See, e.g. Abraham Lincoln Memorial Hosp. v. Sebelius,

698 F.3d 536, 555 (7th Cir. 2012) (“[W]here an agency has changed course it is ‘obligated to

supply a reasoned analysis for the change beyond that which may be required when an agency

does not act in the first place’”) (citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins.
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Co., 463 U.S. 29, 42 (1983)); Salameda v. I.N.S. 70 F.3d 447, 450 (7th Cir. 1995) (“An agency

may not abandon an interpretation without an explanation, not here attempted. Agencies do not

have the same freedom as courts to change direction without acknowledging and justifying the

change.”) (citations omitted).

The Commission cannot order AT&T Illinois to provide transit service at cost-based rates

on state law grounds unless the Illinois Legislature has authorized the Commission to do so. As

Dr. Zolnierek stated at hearing, “The Commission is a creature of the legislature. So we respond

[to] what the legislature dictates in terms of what authority we have and don’t.” Tr. at 872.

Accordingly, Staff has tried to find an Illinois statute that authorizes the Commission to require

cost-based transit rates. But Staff has not succeeded.

What Staff came up with is section 13-801 of the PUA. Staff Br. at 38-39. But the

Commission cannot base a decision imposing cost-based transit rates on section 13-801. As a

matter of law, if the 1996 Act does not require AT&T Illinois to provide transit at cost-based

rates – as Staff concedes it does not – then neither can section 13-801. Nothing in section 13-

801 – certainly not in the subsections Staff quotes – authorizes the Commission to require transit

service at cost-based rates. More important, though, if section 13-801 did include such

authorization, it would not apply here, because section 13-801(a) (in the words omitted from

Staff’s quote that immediately follow the first sentence of the subsection, which Staff does

quote) states:

A telecommunications carrier not subject to regulation under an alternative
regulation plan pursuant to Section 13-506.1 of this Act shall not be subject
to the provisions of this Section, to the extent that this Section imposes
requirements or obligations upon the telecommunications carrier that
exceed or are more stringent than those obligations imposed by Section 251
of the federal Telecommunications Act of 1996 and regulations
promulgated thereunder.
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AT&T Illinois is not subject to regulation under an alternative regulation plan pursuant to

Section 13-506.1. Consequently, AT&T Illinois is not subject to any requirements or obligations

in section 13-801 that exceed or are more stringent than those imposed by section 251 of the

1996 Act. Ipso facto, Staff’s attempt to find the requisite state law authority for the result it

seeks to achieve fails.

Staff itself has previously explained that AT&T Illinois is not subject to section 13-801

requirements that exceed the requirements of the 1996 Act. In the Big River Arbitration, Docket

No. 11-0083, Staff responded as follows to Big River’s attempt to rely on section 13-801:

[Big River’s] arguments might be colorable if Section 13-801 imposed non-
federal interconnection requirements on AT&T Illinois. Regrettably for Big
River, AT&T Illinois is not subject to Section 13-801, at least insofar as
Section 13-801 imposes interconnection requirements that exceed federal
ones. Section 13-801(a), which appears to have escaped Big River’s notice,
provides in relevant part that:

[Quotation of language quoted above omitted.]

. . . .

AT&T Illinois was indeed subject to an alternative regulation plan pursuant
to Section 13-506.1 of the Act for a considerable period of time. However,
AT&T Illinois has not been subject to alternative regulation at any time
relevant to this proceeding. . . . AT&T Illinois filed a Notice of Election for
Market Regulation on June 28, 2010. This . . . had the legal effect of
terminating AT&T Illinois’ alternative regulation plan . . . . Accordingly,
the AT&T alternative regulation plan . . . and by extension Section 13-801
ceased to apply to AT&T Illinois on the date of its Notice of Election, at
least to the extent that Section 13-801 imposes interconnection obligations
over and above those prescribed by federal law. Accordingly, Big River’s
attempt to invoke Section 13-801 is futile.

Reply to Briefs on Exceptions of the Staff of the Illinois Commerce Commission, Docket No.

11-0083 (June 1, 2011) (citations omitted). The Commission agreed.13 Thus, Staff’s reliance on

13 Big River Arbitration Decision, Docket No. 11-0083, (June 14, 2011) at 16-17 (“Staff and AT&T Illinois argue,
and the Commission agrees, that imposing obligations on AT&T Illinois which exceed federal interconnection
requirements (as Big River’s new proposal would do) would not be required under Section 13-801 since AT&T

Illinois is no longer subject to regulation under an alternative regulation plan pursuant to Section 13‑506.1.”).
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section 13-801 fails. The Commission cannot, as a matter of law, adopt Staff’s recommendation.

Absent legislative authorization, the Commission cannot require AT&T Illinois to provide transit

service at TELRIC-based rates on policy grounds, as Staff proposes.

In any event, the “policy consideration[]” (Staff Br. at 36) on which Staff’s

recommendation hinges is not supported by the record. That policy consideration is that “there is

not a viable competitive market for transit services in Illinois.” Staff Br. at 39. But there is no

evidence in the record of this proceeding that supports that conclusion. Indeed, Staff does not

even mean that there is no competitive market. What Staff means – and this is very different

from what Staff’s brief says – is that it is not satisfied that AT&T Illinois proved there is a viable

competitive market. Staff admits as much when it says, “Staff does not claim that there is no

level of competition in the Illinois transit market. But exactly what level of competition is not

clear. Even AT&T witness Dr. Oyefusi was unable to say how much market share AT&T has

lost due to competition.” Staff Br. at 40. In other words, whether or not AT&T Illinois

succeeded in proving that there is a viable competitive market for transit services in Illinois,

there is no basis in the record for a finding that there is not such a market.

Simply put, Staff – having acknowledged that nothing in federal law or the PUA requires

transit service at TELRIC rates – is urging the Commission to impose TELRIC rates because

“there is not a viable market for transit services in Illinois,” even though Staff admits it does not

know what level of competition there is. The Commission cannot properly accept a Staff

recommendation that is based on the affirmative proposition that there is not viable competition

when there is zero evidence in the record supporting that proposition.

Staff asserts that if competition were disciplining prices, AT&T Illinois would have

offered Sprint a lower price in this proceeding. Staff Br. at 39-40. Staff is wrong, and Staff is
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also wrong when it says, in support of that assertion, that there is no difference between the

unregulated marketplace of commercial transit agreements in which AT&T Illinois’ prices are

subject to market forces and this regulated proceeding, in which those forces are not at work.

We have fully explained that difference (AT&T Br. at 119 n.47; 133; 137), but the Commission

need not rely only on economic theory to see that AT&T Illinois is correct. The proof is in the

pudding: Staff acknowledges that the commercial transit agreement that AT&T Mobility

negotiated with AT&T Illinois and the other AT&T ILECs is “evidence of the effects of market

discipline in the commercial market.” Staff Br. at 39-40. And AT&T has offered to make that

same transit agreement available to Sprint – as a commercial negotiated agreement. AT&T Br.

at 137-138. What better proof could there be that (i) transit rates in the commercial marketplace

are disciplined by market forces, but (ii) those market forces do not discipline the rates that

AT&T Illinois is willing to offer in this regulated proceeding? Ironically, Staff concludes that

“the rate provided for in the AT&T Mobility commercial agreement with AT&T appears to be a

reasonable proxy.” Staff Br. at 43. If that is the case, there is an easy way to get to that result:

Instead of ruling, based on unsupported policy grounds and non-existent legislative

authorization, that AT&T Illinois must provide transit service to Sprint at a TELRIC-based rate

and then taking an educated guess as to what a reasonable proxy for that rate must be, resolve

Issue 43 in favor of AT&T Illinois and let Sprint tell AT&T it accepts AT&T’s offer to give it

the AT&T Mobility agreement in toto, as a commercially negotiated agreement.

Finally, Staff’s recommended resolution of Issue 43 rests on one more factual proposition

that is not supported by the record and not explained by Staff: Staff concludes that the

Commission “faces a least-worst choice between a TELRIC rate that is based on outdated cost

studies or a non-Illinois, non-TELRIC rate that is a proxy for TELRIC.” Staff Br. at 43. But



705539918.6 02-Apr-13 14:12 12309575 65

Staff gives the Commission no basis for its conclusion that AT&T Illinois’ current tariffed rate –

the rate the Commission (at Staff’s urging) imposed in the Big River Arbitration in 2011 – is

outdated. Instead, Staff merely declares that “it seems obvious that AT&T Illinois’ current rate

is well above current forward looking TELRIC.” Id. at 42. That is insufficient, and AT&T

Illinois has demonstrated that the only concrete basis on which Sprint contends the rate is

outdated is incorrect. AT&T Br at 138-142.

Reply to Sprint

Sprint, disagreeing with Staff, argues that section 251(c)(2) of the 1996 Act requires

AT&T Illinois to provide transit service. Strikingly, however, and in contrast to AT&T Illinois’

brief (Br. at 122-128), Sprint’s brief includes no actual analysis of section 251(c)(2) or of the

FCC’s pertinent decisions about that language. Instead, Sprint relies on rhetoric (Sprint Br. at

90-91) and non-Illinois decisions (Id. at 91-94). Those are the last places the Commission

should look for guidance; statutory analysis and this Commission’s own precedents come first.

As for the state commission decisions on which Sprint relies (Sprint Br. at 93-94), this

Commission should do as the Public Utility Commission of Oregon did when Sprint cited all the

same decisions to that commission. In a 2008 arbitration, Sprint argued, as it does here, that

transit is required by the 1996 Act and must therefore be provided at TELRIC rates, and Sprint

relied on the same state commission decisions it relies on here. The Oregon Commission was

unpersuaded. It stated:

After reviewing the relevant case law, the Arbitrator found that the FCC has
clarified that direct interconnection facilities must be provided at TELRIC
rates, but there has been no such clarification about the services necessary
for indirect interconnection. The most recent case law “seems to contradict
the conclusion that TELRIC is the appropriate rate for transit services..” . . .

The Arbitrator took great pains in examining the law and making a close call, noting
“[a]though the precedent cited above does not provide a clear resolution to this issue, I
find particularly relevant the FCC’s statement that any duty ‘under section 251(a)(1)
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of the Act to provide transit service would not require that service to be priced at
TELRIC.’” Notwithstanding the fact that the FCC Order was issued by the Common
Carrier Bureau, it did so with the full authority of the FCC. The Bureau decision
stands as unreversed case law some six years later. The Arbitrator’s findings on this
issue are therefore affirmed.

Re Sprint Comms. Co. L.P., ARB 830, Order No. 08-486, 2008 WL 4493108, at *6 (Or. P.U.C.

2008).

The Bureau decision on which the Oregon Commission relied is still good law today. In

addition to the Oregon decision, and the decisions of this Commission mentioned above, the

commissions in Florida and the federal district court in Puerto Rico have also ruled that transit is

not required by section 251(c)(2). Re NewSouth Comms. Corp., Docket No. 040130-TP, 2005

WL 2548249, at *43 (Fla. P.S.C. 2005); WorldNet Telecomms., Inc. v. Telecommunications

Regulatory Bd. of Puerto Rico, 707 F. Supp. 2d 163, 198 (D.P.R. 2009).

On inspection, most of the state commission cases on which Sprint relies offer little or no

meaningful support for Sprint’s position.14 This is why, when Sprint chose two state commission

decisions to quote in its brief, Sprint had to resort to a decision that was vacated – and that

therefore no longer exists as a precedent – in order to quote language that actually supports

Sprint’s position. In fact, Sprint acknowledges that of the commission decisions it cites, the state

commissions concluded that transiting is required either “pursuant to §§ 251/252 or other state

requirements.” Farrar Direct at 22, lines 508-510 (emphasis added). To the extent that

commissions in other states found that transit service was required by “other state requirements,”

their decisions carry no weight here. As we have shown, Staff’s attempt to find an Illinois

14 For example, the decisions Sprint cites from Colorado, Michigan and Oklahoma deal with transit issues that are
separate from the threshold issue of whether transit is required by section 251(c)(2), and therefore are irrelevant
here. The decisions from California, Kansas, Kentucky, Missouri, and Nebraska all fail to recognize the distinctions
between Section 251(a) and 251(c) of the 1996 Act, and the few remaining decisions all fail to acknowledge the
limited definition of “interconnection” under the 1996 Act, and therefore should carry no weight here, for all the
reasons we have discussed.
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statute to support a transit requirement utterly failed, and it makes no difference what other

states’ legislatures may have done. In addition, to the extent that state commissions have found

that transit service was required by section 251(a)(1), those decisions carry no weight, because

the issue here is what rate AT&T Illinois will charge Sprint for transit service, and section

251(a)(1) says nothing about rates. See AT&T Br. at 127 n.51. Given the thin support the state

commission decisions provide for Sprint’s position, it is not surprising that the Oregon

Commission ruled against Sprint on the transit issue even after considering the same authorities

Sprint relies on here.

Neither of the two federal district court decisions Sprint relies on is persuasive either.

The analysis in Qwest Corp. v. Cox Nebraska Telecom, LLC, 2008 WL 5272687 (D. Neb.

Dec. 17, 2008), is poor. The court begins by stating, “The Act does not define interconnection”

(2008 WL at *2) – and then ignores the fact that the FCC has defined interconnection, in terms

that are fatal to Sprint’s position (see AT&T Br. at 123-124). Having gotten off to that bad start,

the Court then declares that, “the unambiguous language of Section 251 demonstrates that an

ILEC must provide transit under Section 251(c)(2).” Id. That is plainly incorrect; the

“unambiguous language of Section 251” does not even mention transit; the only arguable

question is whether a transit requirement can somehow be read into the statutory language. The

court then shows its profound misunderstanding of the Telecommunications Act by reasoning as

follows (Id. at *4, with numbers inserted for reference below):

[1] The FCC’s existing rules and decisions establish that interconnection
does not generally include the transport of traffic. [2] However, the FCC
has left open the possibility that interconnection may include transport in
specific and narrow circumstances. . . . [3] Despite the apparent clarity of
the FCC’s definition [of interconnection as excluding transport], the FCC
has more recently found that an ILEC’s interconnection obligations include
the duty to provide entrance facilities, a form of transport . . . .
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Statement [1], of course, is correct; the FCC’s rules and decisions do indeed establish that

interconnection does not include the transport of traffic, and thus are fatal to Sprint’s position.

See AT&T Br. at 125-126. Statement [2] is wrong. The FCC has left open no such possibility,

and the court gives no clue where it got the idea that it did. And statement [3] shows that the

court was misinformed. Entrance facilities, as this Commission knows, are not a form of

transport. They are facilities.

The analysis in the Connecticut decision that Sprint cites (Sprint Br. at 92-93) is also

weak. For example, the court, in the language that Sprint quotes (Br. at 92), states that

“interconnection under section 251(c) includes the dut[y] to provide indirect interconnection.”

But no one – not even Sprint – contends that section 251(c) requires indirect interconnection;

rather, section 251(c)(2) requires direct interconnection; it is section 251(a) that requires carriers

to connect indirectly, and section 251(a) imposes duties only on the interconnecting carriers. See

Sprint Br. at 90-91; AT&T Br. at 127-128. The Connecticut decision is currently on appeal in

the Second Circuit.15

As AT&T Illinois has demonstrated, even if the section 251(c)(2) requirement to provide

interconnection could be read to imply a duty to provide transit service, the cost-based pricing

standard of section 252(d)(1) still would not apply to transit service, because section 252(d)(2),

by its plain terms, applies only to the rate for the physical “interconnection of facilities and

equipment.” 47 U.S.C. § 252(d)(1). AT&T Br. at 129-131. Sprint says nothing to the contrary.

It merely asserts, as if saying it makes it so, that if the Commission “decides that Transit Service

is a Section 251(c) service, it will be obligated to set a rate at or below TELRIC.” Sprint Br. at

15 The Second Circuit case number is 11-2332. The docket is available at
https://ecf.ca2.uscourts.gov/cmecf/servlet/TransportRoom?servlet=CaseSummary.jsp?caseNum=11-
2332&dktType=dktPublic&incOrigDkt=Y&incDktEntries=Y.
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95. Sprint then goes on to explain what TELRIC is and how federal courts police the TELRIC

requirement (Id. at 96-97), but those irrelevancies cannot disguise Sprint’s inability to explain

how section 252(d)(2) can be read to apply to the rate for traffic, as opposed to the physical link.

For the reasons set forth in AT&T Illinois’ initial brief, and the additional reasons set

forth above, the parties’ ICA should include AT&T Illinois’ tariffed, Commission-approved

transit rate, $0.005034 per MOU.

VII. GENERAL TERMS AND CONDITIONS ISSUES; DEPOSIT, ESCROW AND
TERMINATION (50, 51, 52, 53, 57, 58, 60)

ISSUE 50: Should the definition of “Cash Deposit” and “Letter of Credit”
be Party neutral?

ISSUE 51(a): Should the deposit requirement apply to both parties or only
to the requesting carrier?

ISSUE 51(b): Should the ICA provide that no deposit requirement is
required as of the Effective Date based upon Sprint’s and
AT&T’s dealings with each other under their previous
interconnection agreements?

ISSUE 51(c): Under what circumstances should a deposit be required and
what should be the amount of the deposit?

ISSUE 51(d): What other terms and conditions governing deposits should be
included in the ICA?

We address the questions presented by these issues under the same seven headings as in

our initial brief (Br. at 151-163):

1. Whether the deposit requirement should apply to AT&T Illinois or only to
Sprint and any carriers that adopt Sprint’s ICA (Issues 50 and 51(a))

AT&T Illinois rests on the discussion of this aspect of the issue in its initial brief. AT&T

Br. at 151.

2. Circumstances in which a deposit may be demanded (Issue 51(c))

Sprint indicates that Staff supports its position that a deposit demand should be allowed

only when a party fails to pay its bills (Br. at 124), but that is not the case. That was Staff
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witness Ominiyi’s going-in position, but Mr. Omoniyi acknowledged at hearing that a deposit is

also warranted if a party files for bankruptcy or declares its inability to pay its debts when they

come due (Tr. at 154-155), and Staff advocates that position. Staff Br. at 66, 68.

A deposit demand is also warranted if a party’s credit is impaired, as reflected in AT&T

Illinois’ proposed GT&C § 9.2.1. See AT&T Br. at 151-152. Sprint objects that the test for

credit impairment under that proposed language is too subjective. Sprint Br. at 123-124. If the

Commission shares that concern, it should adopt the credit impairment trigger it approved in its

MCI Arbitration Decision. See AT&T Br. at 155-157 (discussing Commission’s adoption in that

decision of deposit triggers substantially similar to those AT&T Illinois proposes here). The

credit impairment language in GT&C § 9.2.2 from the MCI arbitration decision is objective,

because credit impairment is determined by Standard & Poor’s.16 Indeed, it would be reasonable

for the Commission to direct the parties to include in their ICA all the deposit trigger language

the Commission approved in the MCI Arbitration Decision.

3. Deposit amount (Issue 51(c))

AT&T Illinois’ proposed GT&C section 9.5, capping the deposit amount at three months’

anticipated billings, should be adopted for the reasons set forth in AT&T Br. at 157-159 and

Staff Br. at 69-70.

4. Return of deposit (Issue 51(d))

AT&T Illinois’ proposed language governing the return of a deposit should be adopted

for the reasons set forth in AT&T Br. at 159-160.

16 The credit impairment language the Commission approved in the MCI Arbitration Decision is set forth in
Greenlaw Rebuttal at 8-9.
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5. Whether a deposit can be demanded on the Effective Date (Issue 51(b))

A deposit demand should be permitted on the Effective Date of the ICA, if one of the

deposit triggers in the ICA is satisfied, for the reasons set forth in AT&T Br. at 160-161. Staff

agrees. See Staff Br. at 66, 68. Sprint’s purported concern about a possible contention that good

payment history under the old ICA does not count (Sprint Br. at 126-127) is baseless, as Staff

explains (Staff Br. at 67-68).

6. Other terms and conditions governing deposits (Issue 51(d))

AT&T Illinois refers the Commission to its discussion of this item in AT&T Br. at 161-

162. Sprint failed to address this subject in its initial brief (except for terms governing the return

of a deposit); the Commission should therefore disregard any argument Sprint presents on the

subject in its reply.

7. Whether AT&T Illinois’ letter of credit form should be used (Issue 50)

The Commission should require that any letter of credit be on AT&T Illinois’ form, for

the reasons set forth in AT&T Br. at 162-163.

ISSUE 52: Is it appropriate to include good faith disputes in the
definitions of “Non-Paying Party” or “Unpaid Charges?”

In response to Staff’s brief on this issue, AT&T Illinois can only repeat a point that

should be uncontroversial: It is useless to debate how a contract should define a term without

focusing on how the term is used in the contract. Staff, however, opines on how “Non-Paying

Party” and “Unpaid Charges” should be defined in the abstract. Staff Br. at 69. By so doing,

Staff provides input that cannot help the Commission resolve the parties’ disagreement.

Staff misses the point when it says the parties have not really agreed on a provision when

the provision includes a defined term on whose definition the parties’ disagree. Id. at 69-70.

The parties have agreed on exactly what terms will be included in GT&C § 11.3; the only
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disagreement is how two of those terms should be defined. So, the question becomes, which

party’s definition makes the agreed language work properly? As we have shown, AT&T

Illinois’ does. AT&T Br. at 165.

Issue 52 is not complicated: If AT&T Illinois prevails on the escrow issue – Issue 53 –

then it must prevail on Issue 52 in order for the contract to work. If Sprint prevails on Issue 53,

then Issue 52 is much less important, because “Non-Paying Party” and “Unpaid Charges” have

no role with respect to escrow. But those two terms should still be defined as AT&T Illinois

proposes in order for GT&C § 11.3 to have its intended meaning. Staff recognizes there is a

problem with GT&C § 11.3, but proposes the wrong fix – altering language on which the parties

have already agreed.

ISSUE 53(a): Should a Party that disputes a bill be required to pay the
disputed amount into an interest bearing escrow account
pending resolution of the dispute?

ISSUE 53(b): Should a Party that disputes a bill be required to use the
preferred form or method of the Billing Party to communicate
the dispute to the Billing Party?

ISSUE 53(c): Should the ICA refer to the Party that disputes and does not
pay a bill as the “Disputing Party” or the “Non-Paying Party?”

An escrow requirement would not discourage legitimate billing disputes, as Sprint and

Staff suggest (Sprint Br. at 130; Staff Br. at 72). No rational billed party that believes a bill is

wrong will choose to pay the bill rather than to dispute it, even if it has to escrow the disputed

amount until the dispute is resolved.

The FCC decision to which Sprint and Staff cite (Sprint Br. at 131; Staff Br. at 72) has no

bearing on the escrow issue. Putting aside the fact that the word “escrow” does not appear in the

decision, the bill dispute provision that the FCC found unreasonable in that case bears no

resemblance to AT&T Illinois’ proposed escrow language. As the FCC stated,
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[T]he Tariff provision that requires all disputed charges to be paid “in full
prior to or at the time of submitting a good faith dispute” is unreasonable.
As written, this provision requires everyone to whom Northern Valley sends
an access bill to pay that bill, no matter what the circumstances (including,
for example, if no services were provided at all), in order to dispute a
charge. Further, the Billing Disputes provision states that Northern Valley
is “the sole judge of whether any bill dispute has merit.” This provision is
unreasonable, because it conflicts with sections 206 to 208 of the Act,
which allow a customer to complain to the Commission or bring suit in
federal district court for the recovery of damages regarding a carrier’s
alleged violation of the Act.

Memorandum Opinion and Order, Sprint Commc’ns Co. L.P. v N. Valley Commc’ns, LLC, 26

FCC Rcd 10780, ¶ 14 (2011) (emphasis in original; footnotes omitted). Obviously, what

concerned the FCC was that if the billed party wanted to dispute a bill – any bill, unlike the

limited billings to which AT&T Illinois’ escrow language would apply – the billed party had to

pay the disputed amount in full (to the billing party – no escrow), and the billing party was the

sole judge of the dispute, so that, at the billing party’s discretion, the billed party would not get

its money back, even if the billed party was correct. That is grotesquely unreasonable – and it

could hardly be more unlike AT&T Illinois’ escrow proposal.

To resolve Issue 53(a) (and 53(c), which must be resolved in parallel), the Commission

should balance the harm to a billed party who must pay the disputed amount into escrow and

ultimately prevails on the matter and gets its money back, with interest, against the harm to the

billing party who never gets paid, even after prevailing on the dispute, because there was no

escrow requirement. The latter harm is greater, so the issue should be resolved in favor of

AT&T Illinois. See AT&T Br. at 171-172.
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ISSUE 57: Under what circumstances may a Party disconnect the other
Party for nonpayment, and what terms should govern such
disconnection?

1. Disconnection for non-payment should not require Commission pre-approval

As Staff recommends, AT&T Illinois should be required to give the Commission notice

of disconnection, but not to seek Commission approval. See AT&T Br. at 173-176; Staff Br. at

73-74. Sprint’s contention that a notice requirement is tantamount to an approval requirement

(Sprint Br at 135) is disingenuous. The whole point of the AT&T Illinois/Staff position is that

the non-paying party should have to bear the burden of obtaining a Commission order

prohibiting disconnection, rather than requiring the aggrieved Billing Party to bear the burden of

obtaining the Commission’s permission to disconnect.

2. When a carrier is subject to disconnection for non-payment, AT&T Illinois
should be permitted to disconnect all services.

Under Illinois law and as a matter of simple common sense, a service provider should not

have to continue to provide services – any services – to a deadbeat that refuses to pay its

undisputed bills. See AT&T Br. at 177-179. The only thing Sprint says in its brief on this point

is that it “agrees with Mr. Omoniyi that Commission precedent prohibits AT&T from

abandoning the ICA altogether because of nonpayment for one particular service or element

service.” Sprint Br. at 133-134. But there is no such Commission precedent. AT&T Br. at 178.

That is probably why Staff’s brief offers no support for Sprint’s position on this issue.

Significantly, Staff’s brief not only makes no mention of the purported precedent that Sprint

references, but also does not even cite to the page of Mr. Omoniyi’s testimony that mistakenly
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referred to a notably unpersuasive recommendation as a Commission decision. Plainly, Staff has

backed away from its support of Sprint’s weak position on this issue.17

ISSUE 58: Should the period of time in which the Billed Party must remit
payment in response to a Discontinuance Notice be forty-five
(45) or fifteen (15) days?

The period should be 15 days, for the reasons set forth in AT&T Illinois’ initial brief (at

179-181) and Staff’s initial brief (at 74-75). Sprint’s reliance on previously unmentioned 83 Ill.

Admin. Code § 731.905 (Sprint Br. at 134) is misplaced, for three reasons. First, it is far from

clear that § 731.905 applies to the termination of an ICA due to breach; rather, the rule appears to

deal with the situation in which a carrier discontinues a service – not where it terminates a

contract.

Second, the notice contemplated by that rule is “[e]xcept where otherwise agreed to, in

writing, by the carriers.” Assuming the Commission resolves Issue 58 in favor of AT&T Illinois,

the parties will have effectively agreed otherwise, albeit under compulsion of the Commission’s

decision; once an ICA conforming with the Commission’s arbitration decision is executed, all of

its provisions, whether negotiated or arbitrated, constitute the parties’ agreement.

Third, Sprint’s argument assumes that if the Commission resolves Issue 58 in favor of

AT&T Illinois, AT&T Illinois will be able to terminate service to Sprint (or a non-paying carrier

that adopts the ICA) 15 days after sending the Discontinuance Notice. That is not the case.

True, the non-paying party would be required to pay or dispute all unpaid charges within 15 days

after receiving the Discontinuance Notice (GT&C § 11.1), but if it does not, AT&T Illinois

cannot immediately terminate. Rather, AT&T Illinois may only (i) stop processing new orders (a

17 Mr. Omoniyi’s erroneous reference to a Commission “decision” appeared at page 32 of his direct testimony.
Staff’s brief cites – and thus advances the position articulated in – page 34 of that testimony (Staff Br. at 73), but not
page 32.
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subject the cited Rule does not address) and (ii) provide a second notice, demanding payment

within ten business days (14 or more calendar days). GT&C § 11.5.4. Only if the non-paying

party does not satisfy that second demand can AT&T Illinois terminate service. GT&C § 11.8.2.

The net effect is that it would be virtually impossible that termination would occur in a shorter

time than 83 Ill Admin. Code § 731.905 contemplates.

ISSUE 60: Should the ICA require the Disputing Party to use the Billing
Party’s preferred form in order to dispute a bill?

AT&T Illinois’ initial brief fully addressed (at 181-184) all arguments presented in

Sprint’s initial brief (at 131-132) and Staff’s initial brief (at 75). The dispositive consideration,

which neither Sprint nor Staff addresses, is that the undisputed evidence shows that (i) Sprint’s

refusal (alone of all the carries with which AT&T Illinois has an ICA) to use AT&T Illinois’

form costs AT&T Illinois’ money (AT&T Br. at 182), but (ii) it would cost Sprint money to

switch to AT&T Illinois’ form. The issue, then, boils down to which party should bear a cost

associated with Sprint’s assertion of a billing dispute, and the answer to that question, given the

facts of record, is that Sprint should. Id. at 183.

VIII. PRICING ATTACHMENT (ISSUE 70)

ISSUE 70: Which Party’s Pricing Sheets and Rates should be adopted?

For reasons already discussed (AT&T Br. at 184-187), the Commission should adopt

AT&T Illinois’ proposed form of the one page summary Pricing Attachment. Sprint makes no

arguments to which AT&T Illinois has not already fully responded.

Staff continues to recommend that the Pricing Attachment be excluded from the ICA.

Staff Br. at 49-50. Staff does not address AT&T Illinois’ testimony that there are certain agreed

upon provisions contained in that Attachment that are not contained elsewhere in the ICA.

Pellerin Rebuttal at 109-111. If the Commission adopts Staff’s recommendation, it is imperative
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that the parties be directed to place those agreed provisions in other sections of the ICA, as

AT&T Illinois has proposed. Id.; AT&T Br. at 187-188.
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