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I. INTRODUCTION

Sprint respectfully submits this Reply Brief in response to the Post Hearing Briefs of

Illinois Bell Telephone Company d/b/a AT&T Illinois (“AT&T,” “AT&T Illinois,” or “AT&T

ILEC”) and Commission Staff (“Staff”). Sprint fully supported its proposed resolution of the

open issues in its Post Hearing Brief. To the extent Sprint does not address issues or arguments,

it rests on its opening Brief.

The most remarkable aspect of AT&T’s advocacy in this case is its attempt to hijack the

Supreme Court’s Talk America1 decision. In that case, the Supreme Court affirmed the FCC’s

pro-competitor decision that Interconnection Facilities must be priced at TELRIC, rather than at

the much higher special access rates that apply to backhaul facilities. AT&T had been fighting

that issue since the FCC’s TRO Remand Order2 in 2004. In its Amicus Brief, the FCC defended

its pro-competitor result and opposed AT&T’s tortured construction of the applicable provisions.

The Court agreed with the FCC and soundly rejected all of AT&T’s arguments. Now, AT&T

seeks to turn a bitter defeat into a victory. It does so by taking bits and pieces of the Amicus

Brief and the opinion out of context, and by claiming those bits and pieces support AT&T’s

positions on other issues not even raised. The Commission should step back and ask: Is it truly

possible that the FCC and the Supreme Court decided issues to the detriment of requesting

telecommunications carriers as they beat back AT&T’s arguments and drew pro-competitor, pro-

competition conclusions? The answer is “No.” As such, the Commission should reject AT&T’s

attempt to eviscerate Talk America and turn it into a pro-AT&T decision.3

1 Talk Am., Inc. v. Mich. Bell Tel. Co., 131 S. Ct. 2254 (2011).
2 In the Matter of Unbundled Access to Network Elements, 20 FCC Rcd. 2533, Order on Remand
(2004).
3 If AT&T is successful here, it will be able to force competitors like Sprint to purchase more
facilities at special access rates, and fewer facilities at TELRIC.
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Staff supports Sprint on some issues, but for many important issues in this case has,

without any apparent regard for either the express language of the Act or FCC rules, accepted

AT&T’s company line. Unfortunately, even in the year 2013, Staff is not convinced that the Act

and the FCC’s rules should be read, interpreted, and applied 1) to place competitors on a level

playing field with incumbent local exchange carriers (“ILECs”) and 2) to advance competition

for the benefit of Illinois consumers. Staff continues to advocate for a narrow reading of Section

251(c)(2), ignores FCC rules, and proposes to allow AT&T to further delay meaningful progress

on IP interconnection. Sprint respectfully requests that the Commission interpret and apply the

Act in a way that is true to the words that Congress and the FCC wrote, as well as the underlying

policy objectives.

II. USE OF INTERCONNECTION FACILITIES (ISSUES 19, 20, 21, 22, 24 AND 30)

A. Introduction

The Commission’s decision on these issues will determine how TELRIC-priced

Interconnection Facilities can be used. The Commission should resolve the issues in this Section

in Sprint’s favor because Sprint’s position is correct, as a matter of law, on the two key legal

questions around which these issues revolve. AT&T’s proposed interpretation and application of

Section 251(c)(2) does grave injustice to the language of the statute, directly contradicts an FCC

rule and FCC orders, and is anticompetitive.

B. All Calls Delivered Between Sprint’s Switch and AT&T’s Switch Qualify as
Section 251(c)(2) Traffic

As Sprint explained in its Brief, all calls between Sprint’s switch and AT&T’s switch

qualify as Section 251(c)(2) Traffic because, on all of those calls, Sprint is providing either

telephone exchange service or exchange access, and the calls are exchanged between the parties’

switches, i.e., “link[ed] ... networks.” Sprint Br. pp. 13-20.
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1. AT&T’s “end user” argument is without support in the Act or FCC
rules

Neither AT&T nor Staff provides any additional legal authority to support the position

that Section 251(c)(2) limits interconnection to calls between the parties’ “end users.” Instead,

they ask the Commission to interpret the term “mutual exchange of traffic” in FCC Rule 51.5 as

if it contained the clause “between the parties’ end users.”4 AT&T Br. p. 21; Staff Br. p. 6. Such

an interpretation ignores the plain language of Rule 51.5 and would inflict the greatest possible

harm, forcing competitors to overpay for facilities and build duplicative networks. AT&T and

Staff also ask the Commission to find that, in the Talk America litigation, both the FCC and the

Court fundamentally narrowed the definition of “Interconnection Facilities” to the detriment of

competitors. AT&T Br. p. 16; Staff Br. p. 5. That premise cannot be true, as the issue of

whether “interconnection” connects only “end users” of the interconnected carriers was never

argued to the Court, and the Court’s ruling was 100% pro-competitor. Talk Am., 131 S. Ct. 2254

(rejecting all of AT&T’s challenges to the FCC requirement that it provide Interconnection

Facilities at TELRIC rates). The Commission should reject AT&T’s position that Section

251(c)(2) and Rule 51.5 give competitors rights only when calls are to or from the ILEC’s “end

user.”

Instead, consistent with the Court’s analysis in Perlermino, the Commission should

accept Sprint’s argument that Section 251(c)(2) and Rule 51.5 allow Sprint to obtain

“Interconnection” for calls on which Sprint provides “telephone exchange service” or “exchange

4 AT&T has considerable experience proposing readings of the term “Interconnection” that
“cannot possibly” be correct. Talk Am., 131 S. Ct. at 2263 (rejecting AT&T’s argument that the
definition of “Interconnection” in Section 51.5 limits the use of facilities, and holding “[t]he
regulation cannot possibly mean that no transport can occur across an interconnection facility, as
that would directly conflict with the statutory language”). See also The Southern New England
Tel. Co. v. Perlermino, No. 3:09-cv-1787 WWE, 2011 WL 1750224, at *6 (D. Conn. May 6,
2011) (finding AT&T’s proposed reading “would add language that does not exist). The
Perlermino decision is Attachment A hereto.
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access” and that are processed by both parties’ switches. Perlermino, 2008 WL 5273687, at *5-

6. In other words, telephone exchange and exchange access calls that are switched through

AT&T’s switch meet the “mutual exchange” requirement, and there is no additional “end user”

limitation. The Perlermino court’s reading of the Act and FCC rules furthers Section 251(c)(2)’s

requirement that AT&T must provide interconnection so that Sprint can provide “telephone

exchange service” and “exchange access” to its customers on all calls, not just on calls delivered

to or from AT&T’s end users.

2. There is no definition of “backhaul” that supports AT&T’s position

The parties agree that facilities used to “backhaul” traffic are not used for

“interconnection,” but disagree about the definition of “backhaul.” AT&T quotes part of the

FCC’s discussion of backhaul in its Amicus Brief and claims the FCC definitively decided that

all calls not involving an ILEC end user are “backhaul” traffic and, therefore, such traffic cannot

be exchanged over an Interconnection Facility. AT&T Br. p. 22. AT&T is overreaching. The

FCC’s footnote reads in full:

As respondent points out (Br. in Opp. 25 n.28), some courts have used imprecise
language to describe backhauling. Backhauling is not limited to calls that
originate and terminate with a competitive LEC’s customers. Instead, it occurs
whenever a competitive LEC uses an entrance facility for a purpose other than
interconnection with an incumbent. For example, backhauling occurs when a
competitive LEC leases an incumbent’s entrance facility to transport a call
originated by one of its customers to a customer served by a wireless provider
with which the competitive LEC has interconnected. For purposes of this case,
however, the precise definition of backhauling is not relevant. Rather, the crucial
point is that the Commission’s orders have treated entrance facilities differently
based on whether the facilities are being used for interconnection or for
backhauling.

AT&T Cross Examination Ex. 1, at 6 n.4 (emphasis added). There are three key points. First,

the FCC’s statement that “the precise definition of backhauling is not relevant” should dispose of

AT&T’s argument that this footnote is the equivalent of a rule providing a precise definition of
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“backhaul.” Second, this footnote provided an example of backhaul, not a summary of every

type of facility inside or outside the definition.

Third, the facility the FCC described as “backhaul” is not a facility for which Sprint seeks

Section 251(c)(2) treatment in this case. Instead, the facility described by the FCC directly

interconnected two competitive carriers via a leased facility. As such, under the footnote

example of “backhaul,” the call would not be switched by the ILEC and, therefore, is not being

used for interconnection, i.e., to exchange traffic between the Sprint and AT&T networks.

AT&T and Sprint are in violent agreement that a call not switched by the ILEC does not involve

the mutual exchange of traffic between Sprint and AT&T.5 It is disingenuous for AT&T to

suggest that the FCC’s use of this example – which is not in dispute here – somehow resolves

issues that are in dispute.

Even worse, AT&T blatantly misrepresents what the FCC’s call example involved,

asserting that it “describes transiting,” i.e., a call delivered from one competitor to another

through the ILEC’s switch. AT&T Br. p. 23. This is nonsense. The FCC used the word

“transport,” not “transit.” And the FCC described a single facility interconnecting two

competitors (the hallmark of “direct” interconnection), not two facilities, each connecting a

competitor to an intermediate ILEC’s switch (the hallmark of “indirect interconnection” and

5 Just as with call example 7 on page 16 of Sprint’s Brief, the FCC’s example is not a Section
251(c)(2) call because it is not exchanged between the parties’ switches. When a call rides a
direct facility established between a Sprint switch and a third-party switch, it is not switched by
AT&T and, therefore, is not riding an Interconnection Facility. As a backhaul facility, it is not
subject to TELRIC pricing. On the other hand, a direct facility that links the Sprint and AT&T
switches does establish that physical link, interconnecting Sprint and AT&T for the exchange
traffic, and is subject to TELRIC pricing.
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transiting). AT&T’s willingness to misrepresent the FCC’s words is indicative of the lengths to

which it will go to unfairly hurt competitors like Sprint.6

3. Interconnection allows requesting carriers to compete generally, not
just against AT&T

Finally, if AT&T’s “end user” definition is accepted, Sprint will be entitled to

“interconnection” only to compete against AT&T. Under AT&T’s theory, calls to and from all

other local competitors would be disqualified. The Act was intended to foster competition

generally, not just competition between one competitor and one ILEC. That is why Congress

used the term “telephone exchange service” broadly; Sprint provides telephone exchange service

on calls to and from all local competitors, not just on calls to and from AT&T. Similarly, AT&T

argues that Sprint cannot be providing “exchange access” under Section 251(c)(2) on inbound

IXC calls because “AT&T Illinois and Sprint are not providing ‘exchange access’ service to each

other.” AT&T Br. p. 36 (emphasis added). AT&T, not Congress, added the clause “each other.”

Such an interpretation would greatly constrict the similarly broad statutory (and thus mandatory)

definition of “exchange access.”

On this very point, in this very context, the Perlermino court fully comprehended that

“the 1996 Act and its attendant regulations should be interpreted so as to promote competition,”

and quoted what has become a signature line from dissenting Judge Sutton in Michigan Bell

Telephone Co. v. Covad Communications Co.: “Who wants a local phone service that connects

customers to just a handful of other individuals in the community?” Perlermino, 2011 WL

1750224, at *4 (quoting Mich. Bell Tel. Co. v. Covad).7 The Commission should also find that

6 AT&T cannot truly believe that, after all these years, the FCC definitively ruled that Transit
Service is outside the scope of Section 251(c)(2) in a footnote in a legal brief, in a case not
involving Transit Service, without even using the word “transit.”
7 Michigan Bell is the Sixth Circuit case that was appealed and has come to be known as Talk
America. Judge Sutton’s dissenting opinion was vindicated.
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the focus of Section 251(c)(2) is on the competitor’s provision of services on calls to and from

all competitors, not just AT&T. Nothing in Section 251(c)(2), the FCC’s rules, or the FCC’s

orders, limits a competitor to interconnection with the ILEC network to compete only with the

ILEC. AT&T’s perverse construction of Section 251(c)(2) must be rejected.

C. Non-Section 251(c)(2) Traffic Can be Delivered Over Section 251(c)(2)
Interconnection Facilities

As Sprint has explained, the FCC’s rules and orders specifically allow carriers to use

Interconnection Facilities to deliver both Section 251(c)(2) Traffic and non-Section 251(c)(2)

Traffic. Sprint Br. pp. 21-23. That is, as long as a carrier uses an Interconnection Facility to

deliver Section 251(c)(2) Traffic, it may also use the facility to deliver non-Section 251(c)(2)

Traffic.8 AT&T fails to cite the key legal authorities, which are ¶ 191 of the FCC’s First Report

& Order9 and FCC Rule 51.305(b). Instead of relying on a statute or a rule, AT&T relies on the

statement in Talk America that “entrance facilities leased under § 251(c)(2) can be used only for

interconnection.” AT&T Br. p. 16. However, this statement is fully consistent with Sprint’s

position, which recognizes the FCC has said “interconnection” is available for competitors to

provide both Section 251(c)(2) Traffic and non-Section 251(c)(2) Traffic. First Report & Order,

¶ 191; 47 C.F.R. § 51.305(b) (2012). In other words, that Supreme Court statement helps AT&T

only if the Commission ignores the FCC’s longstanding guidance on the use of Interconnection

Facilities. Of course, the Court certainly did not vacate Rule 51.305(b) – it affirmed the FCC’s

underlying, pro-competitive order allowing requesting carriers to pay TELRIC rates for

Interconnection Facilities. Talk Am., 131 S. Ct. 2254.

8 AT&T believes there is a great deal of Non-Section 251(c)(2) Traffic exchanged between the
parties’ switches (i.e., by labeling as such all transit, IXC-FGD, and InterMTA Traffic). Sprint
believes there is very little such traffic. By arguing the issues in this Section II.C, Sprint does
not concede any of the issues argued in Section II.B.
9 In the Matter of Implementation of the Local Competition Provisions in the Telecomms. Act of
1996, 11 FCC Rcd. 15499, First Report & Order (1996).
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In addition, AT&T’s attempt to distinguish the FCC’s statement in the CAF Order is

woefully inadequate. The FCC was quite clear:

Consequently, we make clear that a carrier that otherwise has a section 251(c)(2)
interconnection arrangement with an incumbent LEC is free to deliver toll VoIP-
PSTN traffic through that arrangement, as well, consistent with the provisions of
its interconnection agreement. The Commission previously held that section
251(c)(2) interconnection arrangements may not be used solely for the
transmission of interexchange traffic because such arrangements are for the
exchange of “telephone exchange service” or “exchange access” traffic – and
interexchange traffic is neither. However, as long as an interconnecting carrier is
using the section 251(c)(2) interconnection arrangement to exchange some
telephone exchange service and/or exchange access traffic, section 251(c)(2) does
not preclude that carrier from relying on that same functionality to exchange other
traffic with the incumbent LEC, as well.

In the Matter of Connect Am. Fund, 26 FCC Rcd. 17663, Report & Order & Further Notice of

Proposed Rulemaking, ¶ 972 (2011) (emphasis added) (“CAF Order”). AT&T notes that the

VoIP-to-PSTN traffic discussed by the FCC is between the interconnecting parties’ “end users,”

and suggests that means ¶ 972 is consistent with AT&T’s position. AT&T Br. at 24. AT&T is

trying to pull the wool over the Commission’s eyes. The “toll VoIP-PSTN” traffic discussed in ¶

972 would, under AT&T’s interpretation, be non-Section 251(c)(2) Traffic because 1) it is toll

(interexchange) traffic, and 2) it is information service (not telecommunications service) traffic.

Thus, AT&T would disqualify the ¶ 972 traffic just like it would disqualify Sprint’s mobile-to-

land InterMTA Traffic. Though both types of calls are exchanged between the parties’ end

users, AT&T would claim both types contaminate an Interconnection Facility.10 The

Commission cannot provide for such a result without violating the FCC’s clear directives.

10 This demonstrates AT&T’s “have its cake and eat it too” mentality. AT&T starts by
proposing an “end user” test (significantly limiting the availability of TELRIC facilities), but
then adds further limitations to disqualify much of the traffic meeting the “end user” test (further
limiting the availability of TELRIC facilities).



9

AT&T also attempts to rely on the Commission’s TRO/TRRO Arbitration Decision,11 and

the ensuing appeals, which it claims decided that Interconnection Facilities must be used “solely”

for Section 251(c)(2) Traffic. AT&T Br. pp. 16-17. Yet the question in the TRO/TRRO

Arbitration Decision was how to price facilities used “solely” to deliver Section 251(c)(2)

Traffic. TRO/TRRO Arbitration Decision, Docket No. 05-0442 at 43. Nothing suggests the

Commission intended the word “solely” to re-interpret FCC Rule 51.305(b). Therefore, the

Commission was not asked to arbitrate whether it was necessary for those facilities to be used

“solely” for that purpose, much less to analyze how “solely” has been interpreted and applied to

Rule 51.305(b). Accordingly, AT&T’s reliance on this decision is misguided.

Furthermore, the appeals that followed the TRO/TRRO Arbitration Decision fail to

advance AT&T’s position. Ill. Bell Tel. Co. v. Box, No. 06 C 3550, 2007 WL 2815924 (N.D. Ill.

Sept. 21, 2007), aff’d, Ill. Bell Tel. Co. v. Box, 526 F.3d 1069 (7th Cir. 2008). Instead, the

language used by the district court is completely consistent with Sprint’s position: “CLECs must

be given access to entrance facilities to the extent CLECs require them for interconnection under

Section 251(c)(2)….” Id. at *6 (emphasis added). The court was restating exactly what the FCC

said in its TRO Remand Order:

Thus, competitive LECs will have access to these facilities at cost-based rates to
the extent that they require them to interconnect with the incumbent LEC’s
network.

TRO Remand Order, ¶ 140 (emphasis added). And, because the Commission did not arbitrate

the question of whether facilities must be used “solely” for Section 251(c)(2) Traffic, the district

court did not address this issue either. District courts review commission decisions for

11 Access One, Inc. Petition for Arbitration, Docket No. 05-0442, Arbitration Decision (I.C.C.
Nov. 2, 2005) (“TRO/TRRO Arbitration Decision”).
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compliance with federal law and they do not resolve issues that were not arbitrated by the

parties.

The Seventh Circuit affirmed the district court. Like the district court, the Seventh

Circuit was not concerned with the question of whether facilities must be used “solely” for

Section 251(c)(2) Traffic. Rather, the Seventh Circuit simply restated the law “just as the FCC

said in ¶ 140 [of the TRO Remand Order].” Paragraph ¶ 140, quoted above, supports Sprint’s

position, not AT&T’s position.

Sprint is entitled to TELRIC pricing “to the extent” that the facilities are used for

interconnection. This is compelled by the FCC’s 2004 TRO Remand Order, and is consistent

with the two court decisions following the Commission’s TRO/TRRO Arbitration Decision.

AT&T’s position would strike “to the extent” and add the word “solely,” essentially reversing

the meaning of the FCC’s language. Sprint’s position is consistent with law and should be

accepted.

The Commission should apply the plain language of the FCC’s rules and orders and find

that Sprint can use Interconnection Facilities for Non-Section 251(c)(2) Traffic (if there is any)

so long as some Section 251(c)(2) Traffic is exchanged over such facilities.

D. Reply on DPL Issues

1. Issue 19: What are the appropriate definitions of “Facilities” and
“Interconnection Facilities” and, if necessary, “Entrance Facilities”?
Should the definition of “Interconnection Facilities” reference the
FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5?

Sprint addressed Issue 19 at pages 24-25 of its Brief. Its proposed definitions should be

accepted once it prevails on the legal issues discussed above.

AT&T argues on page 17 of its Brief that Mr. Felton somehow conceded at the hearing

that AT&T’s definition of “Interconnection Facilities” is appropriate. AT&T Br. p. 17. AT&T’s
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argument is both confusing and inaccurate. In fact, Mr. Felton simply agreed (consistent with

Sprint’s position throughout these proceedings) that Sprint was not entitled to TELRIC prices for

“backhaul facilities.” Tr. page 90. This is not a concession of any open issue, and is certainly

not a concession of the key legal question that underlies these issues.

Sprint’s proposed definitions are consistent with law and should be adopted.

2. Issue 20: What is the appropriate use of Interconnection Facilities
provided by AT&T? (a) Should the ICA state that the
Interconnection Facilities available to Sprint at TELRIC prices be
limited to those facilities used “solely” for section 251(c)(2)
interconnection? (b) Should the ICA provide that Interconnection
Facilities purchased at TELRIC rates may not be used for 911 and
Equal Access trunks?

Sprint’s position on Issue 20 is fully stated on page 25 of its Brief. Staff addresses ICA

§ 3.4 on page 6 of its Brief. The language that Staff quotes is found in the version of the DPL

filed with the Petition, and is not on the parties’ revised DPL submitted prior to the hearing. The

Commission need not address that language.

3. Issue 21: What provisions, if any, regarding Interconnection Facility
Audits should be included in the Agreement?

Issue 22: If Interconnection Facility Audit provisions are included in
the Agreement, how should disputes regarding Interconnection
Facility Audits be resolved? If audit provisions are included in the
ICA and an audit demonstrates Sprint is not compliant, how should
Sprint’s non-compliance be addressed?

Sprint addressed Issues 21 and 22 at pages 25-26 of its Brief. AT&T’s argument in

support of its proposed audit provisions illuminates AT&T’s attempt to build into the ICA

punitive terms that one would never see negotiated at arm’s length in a competitive market.

Staff agrees that AT&T is overreaching and attempting to be punitive in its application of audit

standards. Staff Br. pp. 9, 11.
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Sprint’s proposed audit provisions are sufficient for the purposes of this ICA. If the

Commission rejects AT&T’s “exclusive use” argument, there will never be a reason to have

audits because the presence of non-Section 251(c)(2) Traffic on Interconnection Facilities will

not disqualify Sprint from obtaining TELRIC pricing. And, regardless, the evidence is

undisputed that AT&T, as the ILEC responsible to provision the facilities, will know whether

individual circuits are being used as Interconnection Facilities or as backhaul facilities. Sprint

Ex. 5.0 (Felton Rebuttal) pages 22-23. See also Ill. Bell. Tel. Co. v. Box, 526 F.3d 1069, 1071-72

(7th Cir. 2008) (“The state commission tells us that ILECs can detect and block any attempted

use of an entrance facility for backhauling. (Every carrier, ILEC or CLEC, must be able to

determine the traffic’s destination in order to route it accurately).”).

Sprint objects to Staff’s new proposal to allow AT&T to seek additional penalties (in

addition to the contract-based remedies) from the Commission in the event an audit finds

“significant non-compliance.” Staff Br. p. 12. It would be arbitrary and capricious for the

Commission to establish such an ambiguous standard in what is intended to be an integrated

contract. A vague standard is no standard, and is certainly of no use as the parties implement a

contractual arrangement. This would set the parties up for further disputes, and would cause the

parties and the Commission to waste precious resources.

4. Issue 24: Should Sprint be required to establish separate Type 2A
Equal Access Trunk Groups? (b) Under what circumstances may
Sprint use Combined Trunk Groups?

Sprint’s position on Issue 24 is fully stated on page 27 of its Brief.
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5. Issue 30: Should AT&T’s language regarding the routing of
Exchange Access Service traffic be included in Agreement? (a)
Should InterMTA Traffic be routed and billed in accordance with
Feature Group D? (b) Should the ICA state that the parties will abide
by the Ordering and Billing Forum’s guidelines regarding JIP?

Sprint’s position on Issue 30 is fully stated on pages 28-29 of its Brief. To the extent this

issue requires the Commission to determine the treatment of non-Toll InterMTA Traffic, that

issue is fully addressed infra within Section VIII.

Issue 30(a) relates to what has been described as the “Halo” issue. Sprint’s position is

that there is no Halo issue between the parties because Sprint has already agreed it will deliver

no wireline traffic to AT&T. Sprint Br. p. 28. AT&T concedes this point, admitting that the

contract fully protects AT&T on the Halo issue unless another carrier 1) adopts this ICA, and 2)

asks to amend the agreement to address Halo traffic. AT&T Br. p. 45. Sprint submits that

AT&T – and, if necessary, the Commission – are fully capable of addressing that issue sometime

in the future if those circumstances come to pass. For now, however, AT&T should lose on this

issue because it admits that Sprint’s proposed contract language creates no risk.

Staff addresses the routing of mobile-to-land InterMTA Traffic within this issue. (It is

addressed by Sprint in more detail infra Section VIII, Issue 8.) Suffice it to say, Staff has not

acknowledged, much less accommodated, the technical issues that would prevent a wireless

carrier like Sprint from routing all land-to-mobile InterMTA calls over FGD trunks. Sprint Br.

108; Sprint Ex. 5.0 (Felton Rebuttal) page 51, lines 978-980. Contrary to Staff’s perception, it is

necessary for network construction reasons to allow Sprint to pass incidental InterMTA calls on

Interconnection Facilities (e.g., the closest MSC to a cell site is across an MTA boundary). Any

compensation issues can be resolved by the application of percentages, as is currently done

today.
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E. Conclusion

The Commission should adopt Sprint’s proposed contract language on the issues

addressing the use of Interconnection Facilities.

III. POI DEFINITION/REMOVAL/THRESHOLD (ISSUES 15, 16 AND 17)

A. Introduction

Sprint has asked the Commission to adopt contract language establishing that 1) Sprint is

not required to obtain AT&T’s consent, or a Commission order, before decommissioning

existing POIs (Issue 16); and 2) Sprint is not required to establish new POIs once traffic exceeds

a DS3 level (Issue 17). Issue 15, a definitional issue, is addressed infra, as part of Issue 46. The

Commission should resolve Issues 16 and 17 in Sprint’s favor because no applicable authority

limits Sprint’s ability to decommission POIs, and because Staff, the factual record, and

Commission precedent align with Sprint’s position that AT&T’s proposed DS3 threshold must

be rejected.

B. The Commission Cannot Prevent Sprint From Decommissioning POIs

1. The MCI/SBC Arbitration Order is outdated and factually distinct

AT&T and Staff rely on the Commission’s MCI/SBC Arbitration Decision12 to support

their position that Sprint cannot unilaterally decommission existing POIs. See AT&T Br. pp. 53-

56; Staff Br. pp. 21-22. That decision is inapplicable because it is factually distinct and has been

superseded by recent FCC precedent.

The issue raised in Docket No. 04-0469 centered around MCI’s request to decommission

fiber meet point arrangements, which were jointly financed and owned by SBC and MCI. See

12 MCI Metro Access Transmission Commc’ns, Inc. Petition for Arbitration of Interconnection
Rates, Terms and Conditions, and Related Arrangements with Illinois Bell Tel. Co. Pursuant to
Section 252(b) of the Telecomms. Act of 1996, Docket No. 04-0469, Arbitration Decision (I.C.C.
Nov. 30, 2004).
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Sprint Br. pp. 41-42. The Commission focused on this joint enterprise and found that MCI

should not be allowed – solely at its own discretion – to dismantle POIs partly owned by another

LEC. MCI/SBC Arbitration Decision, Docket No. 04-0469 at 88. The Commission’s reasoning

is not applicable here, as there are no jointly financed and owned interconnection facilities at

issue. Instead, the POIs were established when Sprint ordered leased facilities out of AT&T’s

tariff. If Sprint has the right to disconnect leased facilities under the terms of that tariff – as it

certainly does – the Commission cannot take that right away.

In addition, both AT&T and Staff ignore the CAF Order’s change in law that now

requires carriers and commissions to re-evaluate POI locations. Based on the CAF Order’s new

“bill-and-keep” regime for CMRS-LEC traffic, outlined on page 42 of Sprint’s Brief, Sprint must

be allowed to re-engineer its own network to adjust its POIs as it deems appropriate. See Sprint

Br. p. 42. Commission precedent from 2004 simply cannot prevent Sprint from obtaining what it

is entitled to under a 2011 FCC order.

2. AT&T overstates the factual record on decommissioning

AT&T attempts to support its position on decommissioning with factual statements that

are unsupported by the record. See AT&T Br. p. 54.

To start, AT&T cites to Mr. Albright’s testimony that “time and money could be wasted”

if POIs are taken down. AT&T Br. p. 54 (emphasis added). Yet, Mr. Albright failed to identify

any actual time or costs that would be wasted. And when cross-examined, Mr. Albright admitted

his only “cost” concern was that Sprint should pay any disconnection costs for early termination

(which, to the extent original terms had not already been satisfied, would have to be paid by

Sprint as a matter of tariff). Tr. pages 603, line 15 – 604, line 9. No record evidence supports a

finding that resources will be wasted if Sprint eliminates POIs by disconnecting facilities ordered

under tariff and pays any applicable early termination charges.
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Next, AT&T relies on Mr. Albright’s assertion that “POIs are established only when

carriers recognize that they provide an efficient way to interconnect.” AT&T Br. p. 54. Again,

this broad, non-specific statement has no application to the POIs at issue in this case; Sprint has

proven – and Mr. Albright has agreed – that the current POI structure is outdated and inefficient.

See Sprint’s Br. pp. 31-34; Tr. page 605, line 19 (certain POIs “are naturally going to go away”).

Moreover, AT&T’s argument ignores federal law: pursuant to federal law, a competitor has a

right to interconnect at any technically feasible point, and at a single point in a LATA. See 47

U.S.C. § 251(c)(2)(B); CAF Order, ¶ 1316.

On this record, existing POI locations are not efficient, and AT&T has failed to prove

that any time or money will be wasted by decommissioning the inefficient POIs. Because such

findings were critical to the Commission’s MCI/SBC Arbitration Decision, that decision is

inapplicable here.

3. Section 251(c)(2)(D) does not trump Section 251(c)(2)(B)

Section 251(c)(2)(B) gives competitors like Sprint the right to maintain interconnection at

any technically feasible point. The FCC has interpreted this section to mean “that competitive

LECs have the option to interconnect at a single point of interconnection (POI) per LATA.”

CAF Order, ¶ 1316. To implement this right the Commission must allow technically feasible

decommissioning. Sprint Br. pp. 39-41. AT&T argues that this right can be taken away by

application of 47 U.S.C. § 251(c)(2)(D), which provides that interconnection terms must be just,

reasonable, and nondiscriminatory. AT&T Br. p. 55. AT&T’s argument must be rejected.

A well-established principle of statutory construction provides that the specific terms of a

statute control over more general terms. In Resolution Trust Corp. v. Gallagher, the plaintiff

argued that although the Financial Institutions Reform, Recovery, and Enforcement Act set forth

a gross negligence standard, the standard was not intended to displace the Act’s “savings clause,”
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which preserved actions under federal common law. 10 F.3d 416, 420 (7th Cir. 1993).

According to the plaintiff, that savings clause allowed him to prevail based on the lower,

common law standard, without needing to show gross negligence. Id. The Seventh Circuit

rejected the plaintiff’s argument and concluded that the general language of the “savings clause”

could not be permitted to swallow the more specific language establishing a gross negligence

standard. Id. The court recognized that “‘[i]t is a cardinal principle of statutory construction that

the more specific controls over the general.’” Id.

This principle applies, and so the Commission must reject AT&T’s argument that the

Commission can (or should) deny Sprint technically feasible interconnection, at a single point,

that the Commission deems “unjust or unreasonable.”13 Technical feasibility is the specific,

mandatory, standard in Section 251(c)(2) for establishing interconnection points. That requires

interconnection at a “single point within a LATA.” This specific standard cannot be trumped by

the more general “just and reasonable” standard found in a later subsection. AT&T’s

decommissioning proposal is thus contrary to law.

C. AT&T Has Failed to Prove The Need for Any POI Threshold

1. No evidence supports tandem exhaust, tandem facility exhaust, or
network reliability concerns

AT&T proposes that Sprint be required to establish a new POI any time the traffic

through an existing POI exceeds a DS3 level. AT&T argues that a DS3 level will 1) prevent

tandem exhaust and tandem facility exhaust, and 2) enhance network reliability. AT&T Br. pp.

57-62. As discussed at pages 36-38 of Sprint’s Brief, AT&T has produced no evidence of

tandem exhaust and failed to support its purported network reliability concerns. See Sprint Br.

pp. 36-38. AT&T’s Brief adds nothing new. Not surprisingly, Staff agrees with Sprint that

13 And, to that same point, it could not be just and reasonable for the Commission to force Sprint
to continue to buy facilities it no longer wants or needs.
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“AT&T has not presented sufficient evidence to warrant a … decrease in the traffic threshold

from OC-12.” Staff Br. pp. 23-24. Sprint’s position is consistent with the factual record and

should be accepted.

2. AT&T misinterprets the CAF Order; the Commission cannot set
AT&T’s end offices as AT&T’s network “edge”

AT&T next argues that, under the CAF Order’s bill-and-keep regime for non-access

wireless traffic, state commissions will be responsible for determining points of interconnection

by establishing a network “edge.” AT&T Br. pp. 57-58, 62. AT&T presumably believes the

Commission should establish a new AT&T network edge whenever Sprint’s traffic to a tandem

exceeds a DS3. AT&T Br. p. 62. AT&T’s argument is flawed.

The FCC did, as AT&T notes, indicate that commissions could allocate responsibility for

transport costs based on a network “edge” concept. CAF Order, ¶ 1320. The FCC’s treatment of

small rural telephone companies is instructive. When CMRS providers indirectly interconnect

with small rural telephone companies through an RBOC like AT&T, the rural company’s “edge”

is its network boundary. CAF Order, ¶¶ 998-99. In other words, a small rural telephone

company is obligated to pay 100% of transport within the boundary of its network (i.e., intra-

network costs), including all transport between its tandem switches and its end-office switches.

AT&T is seeking to do far better for itself than the FCC did for small rural telephone

companies. AT&T is not satisfied with a single “edge” at its boundary, a single point in each

LATA, or even at its tandem, but wants the Commission to create dozens of “edges” well into

AT&T’s core network, all the way to end offices. Yet, AT&T’s end offices are not “network

edges” in any sense of that term. In fact, AT&T advised the FCC in 2012 that the edge should be

set at tandem switches, not end offices:

If the sending carrier owns the tandem switch (and the terminating carrier does
not), then it cannot charge the terminating carrier for the tandem switching and
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shared transport functions because (under AT&T’s proposal) the terminating
carrier’s Edge is its own end office, and the sending carrier must use these
functions to reach that Edge. Similarly, if the carrier that owns the tandem switch
is the terminating carrier, and if (as AT&T proposes) that carrier’s Edge is defined
as the tandem switch, that carrier will simply recover the costs of the underlying
tandem-switching and transport functions from its customers, who are the called
parties served by that tandem.

See Attachment B hereto (AT&T’s Feb. 24, 2012 Cmts. in FCC Docket 10-90) p. 59 n.99

(emphasis added).

If, as AT&T has told the FCC, a network edge should be at a tandem, then its attempt

here to establish network edges at dozens of end offices is overreaching, and would require

Sprint to bear the intra-network transport costs between AT&T’s tandems and AT&T’s

subtending end offices. Those are expenses properly assigned to AT&T under both AT&T’s

FCC advocacy and the FCC’s bill-and-keep intercarrier compensation regime adopted in the

CAF Order.

Finally, AT&T’s new multiple “edge” concept (unveiled for the first time in its Brief)

would create absurd results. If AT&T’s position on decommissioning is accepted, that would

establish an “edge” at every one of the 70 existing POI locations. And, if AT&T’s DS3

threshold is accepted, more new edges would be created every time that threshold is exceeded.

The “edge” concept was intended (as the word necessarily suggests) to create a single location

where parties efficiently exchange traffic. It was not intended to allow an ILEC to impose intra-

network costs on competitors by forcing a network design that, if illustrated, would remind one

of a Picasso painting. AT&T’s proposal should be rejected.

3. The Commission should reject AT&T’s proposed DS3 threshold

Sprint demonstrated that, on the factual record, there is no basis to impose any POI

threshold, much less AT&T’s arbitrary DS3 standard. Sprint Br. pp. 43, 47. AT&T attempts to

support its DS3 proposal by arguing that the current OC-12 standard “is effectively no standard
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at all” because only one competing carrier in Illinois has a POI with traffic levels that high.

AT&T Br. p. 60. Specifically, AT&T asserts that, of the 773 interconnections that carriers have

established with AT&T Illinois, there are only two with traffic volumes that exceed one OC-12

at a tandem-serving area, and, thus, the OC-12 standard will have little impact on competing

carriers. AT&T Br. p. 60.

Essentially, it is AT&T’s position that competitors must be burdened by a standard – or

else the standard is flawed. However, this position finds no statutory support and is contrary to

the public policy behind the Act. To be sure, nothing in the Act compels the Commission to set

any standard, much less one that hurts competitors, as that rationale would contravene the pro-

competitive goals of the Act. Staff agrees: “The Commission should balance the incumbent

LEC’s need and ability to protect its network from adverse impacts (such as network or tandem

exhaust) and the need not to unduly burden interconnecting carriers.” Staff Br. p. 23. As such,

the Commission should reject AT&T’s argument that a DS3 standard is necessary so that

competitors are burdened.

D. Reply on DPL Issues

1. Issue 15: What is the appropriate definition of the “Point of
Interconnection”? Should the POI serve as both the physical and
financial demarcation point between the parties’ networks?

Sprint’s position on Issue 15 is fully stated at page 45 of its Brief. If the Commission

follows controlling precedent and adopts Sprint’s position on Interconnection Facility cost

sharing (infra Section IV, Issue 46), the Commission should adopt Sprint’s proposed contract

language and hold that the POI represents the physical demarcation point, with the costs of

Interconnection Facilities subject to ordered sharing (50/50 sharing; but, in no event should

Sprint have to pay for any portion of an Interconnection Facility that AT&T uses to deliver

AT&T-customer traffic from AT&T switch to the Sprint switch).



21

2. Issue 16: Must Sprint obtain AT&T’s consent to Sprint’s removal of
a previously established POI?

For the reasons argued above, and at pages 45-46 of Sprint’s Brief, the Commission

should reject AT&T’s proposal that it be allowed to veto Sprint’s attempts to decommission

POIs. As the Commission aptly stated in a comparable case:

The Commission concludes that Focal should not be required to establish a POI
within 15 miles of the rate center for any NXX code that Focal uses to provide
FXX service. If such a requirement were adopted, Focal could be required to
construct or lease interconnection facilities, regardless of whether the
interconnection was warranted by overall traffic volumes. Ameritech’s proposal
is not required by federal or state law.

Focal Commc’ns Corp. Petition for Arbitration Pursuant to Section 252(b) of the Telecomms.

Act of 1996, Docket No. 00-0027, Arbitration Decision at 18 (I.C.C. May 8, 2000) (“Focal

Arbitration Decision”). The same treatment is warranted here.

3. Issue 17: Should Sprint be required to establish additional Points of
Interconnection (POIs) when its traffic to an AT&T Tandem Serving
Area exceeds one (1) DS3? (a) Should Sprint be required to establish
additional POIs when its traffic to an AT&T Tandem Serving Area
exceeds one (1) DS3? (b) Should Sprint be required to establish
additional POIs at an AT&T end office not served by an AT&T
tandem when its traffic to that end office exceeds one (1) DS3? (c)
Should Sprint establish these additional connections within 90 days?

For the reasons argued above, and on page 47 of Sprint’s Brief, the Commission should

decline to set any traffic-threshold standard for establishing new POIs. At the very least, the

Commission should maintain the existing OC-12 standard as recommended by Staff. Staff Br.

pp. 23-24.

E. Conclusion

The Commission should adopt Sprint’s proposed contract language on the issues

addressing how POIs are established and decommissioned.
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IV. INTERCONNECTION FACILITY PRICING AND SHARING (ISSUES 44, 45, 46,
47 AND 49)

Sprint’s goal in Issues 44, 45, 46, 47, and 49 is for the Commission to force AT&T to

provide Interconnection Facilities at TELRIC rates. AT&T has been required to do so at least

since the issuance of the TRO Remand Order in 2004. But, because of AT&T’s recalcitrance, it

took years of litigation, culminating in an appeal to the U.S. Supreme Court and the resulting

Talk America decision, to force AT&T to admit that it was obliged by federal law to make these

facilities available at TELRIC rates. To vindicate the rights to which Sprint is entitled by federal

statute, FCC orders, and Talk America, the Commission should adopt Sprint’s proposed contract

language on Interconnection Facility pricing and sharing – Issues 44, 45, 46, 47, 49, and 15.

A. Legal Background

1. Interconnection Facilities may carry both Section 251(c)(2) Traffic
and other traffic

As explained in Sprint’s first Brief and supra Section II.C, the FCC has long made clear

that when a carrier uses an Interconnection Facility to exchange some Section 251(c)(2) Traffic

between the parties’ networks, that carrier may also use the facility to exchange non-Section

251(c)(2) Traffic between the parties’ networks.14 See, e.g., First Report & Order, ¶ 191; 47

C.F.R. § 51.305(b) (2012); CAF Order, ¶ 972.

14 As explained supra Section II, by “Section 251(c)(2) Traffic,” Sprint means its “telephone
exchange service” or “exchange access” traffic that is processed by both parties’ switches; by
non-Section 251(c)(2) Traffic, Sprint means any other traffic that is processed by both parties’
switches. The categorization of traffic as either Section 251(c)(2) Traffic or Non-Section
251(c)(2) Traffic does not implicate any “backhaul” concerns because backhaul facilities do not
connect a Sprint switch to an AT&T switch for the exchange of traffic between such switches.
(For example, a facility that connects a Sprint MSC to a Sprint cell tower is a backhaul facility.)
Contrary to AT&T’s misleading assertion that “Sprint proposes that it be allowed to use
TELRIC-priced Interconnection Facilities not only to route Interconnection traffic … but also to
route … backhaul traffic” (AT&T Brief, p. 6), Sprint is not seeking, nor has it ever sought,
TELRIC pricing for any network capacity that is used for the purpose of backhauling any type of
traffic.
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AT&T’s and Staff’s unwillingness to accept this principle appears to be derived, in part,

from their erroneous focus on the gross physical medium by which network capacity is provided,

rather than the purpose for which network capacity is actually used. Under AT&T’s and Staff’s

assumptions, network capacity provided via 21 separate DS1s that are each 100% used for the

purpose of Interconnection to carry Section 251(c)(2) Traffic would be eligible for TELRIC

pricing, but the same 21 DS1s carrying the same Section 251(c)(2) Traffic, when provided as

part of a DS3 containing seven other DS1s separately used for backhaul, would not be eligible

for TELRIC pricing. Neither AT&T nor Staff has explained why this ought to be the case. The

dispositive attributes of an Interconnection Facility are its use and purpose, not its gross physical

medium. This is true whether the Interconnection Facility is an individual DS1, or multiple

DS1s bundled together into a DS3. Sprint’s position on Issues 44 and 45 properly reflects this

concept.

2. The costs of the Interconnection Facilities must be shared

The existing facilities at issue are within AT&T’s network, are owned by AT&T and

leased to Sprint, and exchange traffic between AT&T and Sprint. To the extent the facilities are

used to link the parties’ networks (i.e., respective switches) for the exchange of traffic between

such networks, they must be considered Interconnection Facilities. The FCC has repeatedly

made clear that FCC Rule 51.709(b) means that, when Interconnection Facilities are shared, the

costs of those Facilities must be shared:

Section 51.709(b) … specifically prohibits an incumbent LEC from charging for
the use of interconnection facilities in connection with incumbent LEC-originated
traffic. This prohibition in section 51.709(b) merely “applies the general principle
of section 51.703(b) – that a LEC may not impose … any costs the LEC incurs to
deliver LEC-originated, intraMTA traffic … to the specific case of dedicated
facilities….”
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MAP Mobile Commc’ns, Inc. v. Ill. Bell Tel. Co., Ind. Bell Tel. Co., Mich. Bell Tel. Co., The

Ohio Bell Tel. Co., Wis. Bell, Inc., Pac. Bell. Tel. Co., & Sw. Bell Tel., L.P., 24 FCC Rcd. 5582,

Memorandum Opinion & Order, ¶ 29 (2009) (quoting TSR Wireless, ¶ 26).15

AT&T seeks to avoid the application of this rule by arguing that Rule 51.709(b) (and

Rule 51.703(b)) relate solely to reciprocal compensation, not to facilities pricing, because they

are in Part 51, subpart H of the FCC’s rules. AT&T Br. pp. 71-72. AT&T’s argument is based

primarily on the Commission’s Sprint Communications Arbitration Decision, Docket No. 05-

0402.16 AT&T Br. pp. 70-71. AT&T’s argument is baseless (and the Sprint Communications

Arbitration Decision is not controlling) because the plain language of Rule 51.709(b) refers to

“transmission facilities.” 47 C.F.R. § 51.709(b) (2012). Moreover, the rationale underlying

AT&T’s argument and the Sprint Communications Arbitration Decision has been explicitly

rejected in FCC orders explaining that Rule 51.709(b) governs facilities pricing as well as

reciprocal compensation. TSR Wireless, ¶ 25 (“charging carriers for facilities used to deliver

traffic results in those carriers paying for LEC-originated traffic and would be inconsistent with

the rules”); MAP Mobile, ¶ 28 (describing that, in Mountain West,17 the FCC concluded that

Qwest violated Rule 51.709(b) by imposing charges for transport facilities).

Sprint cited the FCC’s MAP Mobile decision as a recent and persuasive example of an

FCC order compelling this Commission to conclude that, regardless of the location of the POI,

AT&T cannot impose on Sprint the costs of dedicated facilities to the extent those facilities are

15 In the Matters of TSR Wireless, L.L.C. v. US West Commc’ns, Inc., 15 FCC Rcd. 11166,
Memorandum Opinion & Order (2000), aff’d sub. nom., Qwest Corp v. FCC, 252 F.3d 462 (D.C.
Cir. 2001).
16 Sprint Commc’ns L.P. d/b/a Sprint Commc’ns Co. Petition for Consol. Arbitration with
Certain Ill. Incumbent Local Exchange Carriers Pursuant to Section 252 of the Telecomm. Act of
1996, Docket No. 05-0402, Arbitration Decision (I.C.C. Nov. 8, 2005).
17 Mountain Commc’ns, Inc. v. Qwest Commc’ns Int’l, 21 FCC Rcd. 11577, Memorandum
Opinion & Order on Remand (2006).
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used for ILEC-originated traffic.18 Sprint Br. p. 50. AT&T attempts to distinguish MAP Mobile

in four ways, but fails in each. First, AT&T asserts that MAP Mobile is inapplicable because it

deals with one-way paging traffic, unlike the two-way voice traffic at issue here. AT&T Br. p.

74. This is a distinction without a difference; nothing limits MAP Mobile to one-way traffic or to

paging traffic.19 Second, AT&T asserts that MAP Mobile deals only with Section 251(b)(5)

obligations, not Section 251(c)(2) interconnection obligations. Id. Again, AT&T is wrongly

seeking to sidestep the clear holding of MAP Mobile, which explicitly applies to charges for

“interconnection facilities”: “Section 51.709(b) … specifically prohibits an incumbent LEC from

charging for the use of interconnection facilities in connection with incumbent LEC-originated

traffic.” MAP Mobile, ¶ 29.

Third, AT&T notes that, unlike in the present situation in which the POI is on AT&T’s

side of the shared Interconnection Facilities, MAP’s POI was located on MAP’s side of the

shared Interconnection Facilities. AT&T Br. p. 74. AT&T misses the point of MAP Mobile,

which is that the ILEC was prohibited from charging the competitor for ILEC-originated traffic

on the shared facilities, regardless of where the POI was located. Fourth and finally, AT&T

asserts that MAP Mobile was “limited to the facts of this case.” AT&T Br. p. 74. The full

sentence from MAP Mobile makes clear that the FCC meant that its decision was limited to

situations involving direct interconnection (as is present here between Sprint and AT&T), as

opposed to indirect interconnection: “Our analysis here is limited to the facts of this case, which

18 Sprint’s Br. p. 50, should be corrected to read: “The effect of the FCC’s decision was to
require SWBT to be responsible for part of the costs of the Interconnection Facilities on MAP’s
side of the location that SWBT asserted was the POI.”
19 Paging traffic is CMRS traffic. 47 U.S.C. § 332(d)(1); 47 U.S.C. § 153(33); 47 C.F.R. § 20.9
(2012).



26

involve direct interconnection, and we do not address the case of indirect interconnection and

which parties pay for such facilities under that scenario.” MAP Mobile, ¶ 31.

The essential point of MAP Mobile is that Rule 51.709(b) prohibits the ILEC from

charging the competitor for ILEC-originated traffic on shared facilities, regardless of where the

POI is located. It is undisputed that a significant proportion of the traffic that will traverse the

Interconnection Facilities at issue here will be originated from AT&T. MAP Mobile thus stands

for the principle that AT&T cannot force Sprint to be solely responsible for the jointly-used

Interconnection Facilities.

In addition, AT&T argues that Talk America supports its attempt to sidestep Rule

51.709(b). AT&T Br. pp. 72-73. But the passage of Talk America referred to by AT&T simply

restates the well-established, and undisputed, concept that obligations and compensation relating

to interconnection are conceptually and legally separate from obligations and compensation

relating to the transport and termination of traffic. Talk America, 131 S. Ct. at 2263. Talk

America does not hold, as AT&T suggests, that FCC Rules 51.709(b) and Rule 51.703(b) are

inapplicable to Interconnection Facilities.

B. Reply on DPL Issues

1. Issue 44: Should Interconnection Facilities provided by AT&T be
priced at cost based (i.e. TELRIC) rates? Should the ICA provide that
Sprint is automatically entitled, as of the Effective Date of the ICA, to
TELRIC-based pricing on facilities ordered from AT&T’s access
tariff?

On Issue 44, AT&T and Staff merely repeat, incorrectly, that the existing facilities cannot

be priced at TELRIC because these facilities carry traffic other than Section 251(c)(2) Traffic.

Sprint’s full explanation of why AT&T and Staff are wrong on Issue 44 is set forth at pages 52-

54 of its Brief. For those reasons, and as discussed supra Section II.C, AT&T and Staff are

wrong on the law. Only two points need be emphasized here.
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First, Sprint’s proposed language would not require AT&T to begin applying TELRIC-

based rates to “all” of the facilities that Sprint is currently using. AT&T’s contention otherwise

is unfounded. AT&T Br. p. 63. Sprint’s proposed language provides that for each specific

facility that Sprint wants to convert, Sprint would send a notification to AT&T:

Sprint may notify AT&T in writing of Sprint’s intent to transition a special access
facility from the existing SFF arrangements to a 251(c)(2) arrangement. Within 30
days of such written notification, the Parties will meet as needed to develop a
mutually agreed to transition plan for such facility.

Ex. RGF-6.2 (¶ 1.2.1.2).

Second, Sprint wants to dispel any potential confusion relating to termination of the

existing leases of facilities. Staff argues that before any existing facilities can be re-priced as

Interconnection Facilities, Sprint must first terminate existing leases of those facilities pursuant

to the provisions of the tariff under which they were originally ordered, and must then order new

facilities pursuant to the tariff. Staff Br. p. 24. As Sprint has previously explained, nothing

prevents the Commission from ordering AT&T to re-price existing facilities going forward.

Sprint Br. p. 54. Indeed, the very object of an arbitration such as this proceeding is to “subject

unwilling ILECs to public commands.” Ill. Bell. Tel. Co. v. Box, 526 F.3d 1069, 1070 (7th Cir.

2008). But, that does not mean that Sprint is seeking to escape from existing lease-termination

obligations. If an early termination fee is applicable for a specific facility that Sprint seeks to

convert to TELRIC pricing, Sprint will pay that fee.
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2. Issue 45: If the answer to the above question is yes, should Sprint’s
proposed language governing Interconnection Facilities/
Arrangements and rates be included in the Agreement? (a) Should
the Interconnection Facilities prices be applied on a “DS1/DS1
equivalents basis”? (b) Should the ICA reference specific
Commission orders for Interconnection Facilities pricing? (c) Should
Sprint be entitled to different rates for Interconnection Facilities than
those set forth in the Price Sheet without amending the ICA?

a. Issue 45(a) – Sprint’s pro rata proposal properly implements
TELRIC pricing for each facility used for Section 251(c)(2) Traffic

As to Issue 45(a), Sprint explained the pro rata pricing concept embodied in its proposed

“DS1/DS1 equivalents” language. Sprint Br. pp. 55-56. The essence of the concept is best

illustrated in a passage and illustration from Sprint’s pre-filed testimony:

Assume Sprint leases a DS3 facility. A DS3 has the capacity of 28 DS1s. If 7
DS1s (25% of its capacity) are used for Interconnection, and 21 DS1s (75% of
that capacity) are used for backhaul, then the price of that facility should be
weighted 25% TELRIC (for Interconnection) and 75% special access (for
backhaul), as shown in Diagram 1.

Sprint Ex. 6.0 (Farrar Rebuttal) pages 36-37, lines 836-846.

When a DS1 is provisioned on a DS3, that DS1 represents either 1) a dedicated path for

exchanging traffic between the parties’ networks (i.e., the path connects a given Sprint switch to

a given AT&T switch) – referred to as an Interconnection Facility – or 2) a dedicated path that

does not connect the two switches – referred to as a backhaul facility. Pro rata pricing can be

accomplished because there is no crossover; traffic on a backhaul DS1 (connecting a Sprint
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switch to a Sprint cell tower, for example) is never routed over a DS1 Interconnection Facility to

the AT&T switch. The two types of traffic simply do not get mixed at the DS1 level. See Sprint

Ex. 2.0 (Felton Rebuttal) pages 22-23, lines 421- 440 (“The point is, DS1s are established and

used on a segregated basis for either Interconnection or backhaul purposes. There is no

commingling of purposes at a DS1 level, and AT&T is absolutely aware of that simple fact.

Stated another way, unless AT&T fails to keep track of the end points at which it installs DS1s

ordered by Sprint, AT&T will always know the A and Z location of every Sprint DS1, including

the purpose (Interconnection vs. backhaul) for which that DS1 is used.”).

Sprint’s pro rata pricing proposal is necessary to properly implement the FCC’s decision

that AT&T must provide TELRIC pricing on Interconnection Facilities “to the extent” that those

facilities are used for the exchange of traffic between the parties’ networks, i.e., interconnection.

TRO Remand Order, ¶ 140 (“competitive LECs will have access to these facilities at cost-based

rates to the extent that they require them to interconnect with the incumbent LEC’s network.”);

see also Section II.C, supra. Otherwise, under AT&T’s approach, Sprint would never receive

TELRIC pricing on a given high-capacity facility unless the entire high-capacity facility is used

only for Section 251(c)(2) interconnection. AT&T’s proposal is at odds with common practice

among telecommunications carriers and would render hollow the Supreme Court’s Talk

American decision. Sprint Ex. 3.0 (Farrar Corrected Direct) page 42, lines 922-924 (“It is,

however, common to have dedicated DS1 capacity trunks for different purposes ‘ride’ a higher

capacity transport facility.”); Sprint Ex. 6.0 (Farrar Rebuttal) page 37, lines 848-850 (“carrying

Interconnection traffic and backhaul traffic over the same DS3 facility is a routine practice by all

carriers (including AT&T and its affiliates)….”).
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AT&T and Staff are wrong because they assume that, for a high-capacity facility (e.g., a

DS3), the entire capacity must be used as an Interconnection Facility, and they disregard how

high-capacity facilities are actually used in the industry. In other words, AT&T and Staff are

focused improperly on the total capacity of a particular high-capacity facility, and ignore the use

of the segments that make up the whole. The price applicable to a high-capacity facility should

not be determined solely by the total available capacity as described, but instead by how the

elements of that facility are used at a DS1-by-DS1 level.20

Contrary to the assertions of Staff and AT&T, Sprint’s proposal would not result in

AT&T having to provide service at below-TELRIC rates. Staff Br. p. 25; AT&T Br. p. 66. This

is demonstrated by an example provided by Sprint. Sprint Br., p. 56 n.36. In the example, it is

assumed that the TELRIC price of a DS3 is $500 and the special access price of that DS3 is

$1000. Just as is currently done in AT&T’s legacy BellSouth territory, representatives of Sprint

and AT&T would meet to identify the proportion, on a DS1-by-DS1 basis, of the facilities that

are used for Interconnection as opposed to those facilities used for backhaul, and apply that

proportion to the overall cost of the shared facilities. If the parties determined that one-quarter of

the DS1s constituting that DS3 are used for Interconnection, Sprint would pay $125 (one-quarter

of the DS3 TELRIC price) plus $750 (three-quarters at the special access price) for that DS3.

When the Commission determined the TELRIC price for a DS3, it presumably understood that

use of a DS3, because of its larger capacity, creates efficiencies that are reflected in a lower price

per amount of capacity. The pricing approach endorsed by AT&T and Staff would defeat the

purpose of the efficiencies gained by use of a DS3. Sprint’s proposed language and procedure

20 Although Staff opposes Sprint’s pro rata pricing proposal, Staff recognizes that pro rata
pricing can be accomplished, and leads to a fair result, in its discussion of the open audit issues.
Staff Br. p. 12 (discussing pro rata re-pricing following an audit).
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does not result in “below-cost” provision of facilities by AT&T; to the contrary, it ensures that

the portion of the high-capacity facilities used for Interconnection is accurately identified on a

granular level, and is correctly priced at the TELRIC rates determined by the Commission.

Finally, AT&T incorrectly argues that the Seventh Circuit has held that an ILEC has a

right to “block any attempted use” of an Interconnection Facility for backhauling. AT&T Br. p.

65 (citing Ill. Bell. Tel. Co. v. Box, 526 F.3d 1069, 1071 (7th Cir. 2008)). AT&T’s quotation

from the Seventh Circuit’s decision is incomplete and misleading. The full passage reads:

The state commission tells us that ILECs can detect and block any attempted use
of an entrance facility for backhauling. (Every carrier, ILEC or CLEC, must be
able to determine the traffic’s destination in order to route it accurately).

526 F.3d at 1071-72 (emphasis added). The Seventh Circuit did not announce a legal decision in

this passage. Rather, it merely recounted in dicta what it had been told about an issue that was

not in dispute.21

Contrary to AT&T’s suggestion, this passage from Illinois Bell does not countenance

blocking.22 Rather, the passage supports Sprint’s testimony that pro rata pricing is appropriate

and technologically feasible: because AT&T can determine the origination and destination of

each call, it can implement pro rata pricing. And, as illustrated above, Sprint does not seek to

send backhaul traffic on DS1s used for interconnection (nor could it), and Sprint agrees that the

portion of the DS3s used for backhaul would not be priced at TELRIC rates. Sprint’s pro rata

proposal is consistent with the FCC’s pronouncement at ¶ 140 of the TRO Remand Order that

21 Neither of the decisions affirmed in the Seventh Circuit decision – the Commission’s
TRO/TRRO Arbitration Decision and the intervening District Court opinion – contains any
discussion whatsoever relating to some sort of right to block backhaul traffic.
22 Indeed, there is no way that anyone with any experience in telecommunications law could
construe the Seventh Circuit decision as condoning the blocking of calls (whether backhaul or
anything else). Rather, blocking calls has been prohibited for many years. See, e.g., CAF Order,
¶ 734 (“The [Federal Communications] Commission has a longstanding prohibition on call
blocking.”).
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competitors should have access to shared facilities at TELRIC rates to the extent that those

facilities are used for Section 251(c)(2) interconnection.23

b. Issue 45(b) – For clarity, the ICA should refer to the Commission
proceedings in which the TELRIC rates were established

The ICA’s reference to the Pricing Attachment and Price Sheets should specifically refer

to the Commission Dockets (96-0569 and 96-0486) in which the TELRIC-based rates were

established. It is undisputed that the TELRIC rates were established in these dockets. And, as

previously explained by Sprint, identification of these dockets in the ICA avoids uncertainty and

ensures clarity. Sprint Br. p. 57.

AT&T argues that the docket references will become incorrect if the ICA is later

amended to incorporate TELRIC rates as modified in a future Commission proceeding. AT&T

Br. p. 67. This is nonsensical. If the ICA is amended in response to a future Commission

proceeding, the docket references can, as part of that amendment process, be updated as

appropriate.

Staff’s lone argument on Issue 45(b) is also unpersuasive. Staff apparently believes that

the purpose of Sprint’s proposal is to “distinguish the rates in the Pricing Sheets from any cost-

based rates that the Commission may establish in future Commission proceedings.” Staff Br. p.

26. Yet the actual costs of providing service have trended steadily downward for years, so if the

23 AT&T’s remaining arguments are equally disingenuous. AT&T suggests that Sprint’s
position is contradicted by the testimony of Sprint’s witness, Mr. Felton. AT&T Br. p. 65. Mr.
Felton stated: “Sprint recognizes that Interconnection Facilities may not be used for the purpose
of carrying traffic that is not sent outside the Sprint network (i.e., backhaul traffic)….” Sprint
Exhibit 5.0 (Felton Rebuttal) page 4. There is no contradiction between Mr. Felton’s testimony
and Sprint’s position on Issue 45(a). The Interconnection Facilities (the DS1s used to carry
traffic between the parties’ switches) would be priced at TELRIC, and the other DS1s (used for
backhaul) would be priced as access rates. AT&T similarly tries to twist the meaning of
testimony given by Sprint’s witness, Mr. Farrar, by quoting one sentence from that testimony out
of context; AT&T leaves out the passages that describe the pro rata concept set forth above.
AT&T Br. pp. 64-65.
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Commission revises TELRIC rates in a new proceeding, Sprint would want to avail itself of

those revised rates. (Indeed, that is the point of Sprint’s position on Issue 45(c).) The

Commission need not follow Staff’s muddled recommendation on Issue 45(b).

c. Issue 45(c) – Sprint should receive the benefit of future
Commission modifications of TELRIC rates

Sprint has explained that the purpose of its proposed language on Issue 45(c) is to ensure

that it is not forced to go through a wasteful and protracted arbitration merely to avail itself of

future Commission-approved modifications to TELRIC rates. Sprint Br. pp. 58-59. Sprint has

thus already answered the sole argument made by Staff, and the main argument made by AT&T,

on Issue 45(c). Staff Br. pp. 25-26; AT&T Br. pp. 67-68. The only new argument raised by

AT&T is that Sprint’s proposal is improperly one-sided – AT&T argues that it should have the

opportunity to automatically avail itself of any rate increases ordered by the Commission.

AT&T Br. p. 67. Sprint has no objection to revising its proposed language to make the language

bilateral for generic cost proceedings, as follows:

3.8.2.2 Upon approval by the Commission of an AT&T ILLINOIS
forward looking economic cost study in any arbitration proceeding or other cost
proceeding subsequent to the effective date of this Agreement, such approved
TELRIC-based Rates/Charges shall be immediately available to and binding on
Sprint and AT&T without amendment to the Agreement and or Pricing Sheets.

(underlining reflects proposed change to Sprint’s proposed language). This language should

address AT&T’s concerns.

3. Issue 46: Should Interconnection Facilities cost be equally shared
(50/50 basis)? Should the parties share the cost of TELRIC priced
facilities on Sprint’s side of the POI?

Issue 47: Should the Billing Party discount the invoice for
Interconnection Facilities by fifty (50%) to reflect an equal sharing of
the costs? Should Attachment 2 contain billing terms specific to
Interconnection Facilities?
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To properly understand Issues 46 and 47 (and Issue 15), it is useful to review the

relevant undisputed facts. First, the Interconnection Facilities at issue are leased from AT&T to

connect a Sprint switch to an AT&T Illinois switch and are jointly used; the POI is the point at

which one end of the Interconnection Facilities is deemed connected to the AT&T switch. Sprint

Br. pp. 59-60. Second, the existing arrangement conveys traffic pursuant to, and governed by,

Section 251(c)(2). Id. at 60-61. As a result, FCC Rule 51.709(b) applies, requiring AT&T’s rate

for Sprint’s use of the Interconnection Facilities to be discounted so as to exclude traffic

originated from AT&T. 47 C.F.R. § 51.709(b) (2012); see also 47 C.F.R. § 51.703(b) (2012).

This rule dictates the outcome of Issue 15 (the definition of the POI does not control financial

responsibility for the Interconnection Facilities). For the same reason, Sprint has proposed in

Issue 46 that the cost of facilities used for the two-way exchange of traffic be “equally shared,”

i.e., the amount charged to Sprint reduced by 50%, to reflect the fact that both parties benefit

from the joint use of these facilities.

AT&T seeks to evade the obligation imposed by Rule 51.709(b). First, as to Issue 15,

AT&T relies on prior Commission orders that incorrectly hold that each party is financially

responsible for the facilities on its side of the POI. AT&T Br. pp. 50-51; see also Staff Br. p. 27.

The Commission’s orders are incorrect as to this issue, because they were based on the premise,

rejected by the FCC, that Rule 51.709(b) relates solely to reciprocal compensation, not to cost

recovery of Interconnection Facilities. Sprint Br. p. 62. The Commission must take this

opportunity to reject those orders and conform its policy with federal law, especially in light of

the sea change in the intercarrier compensation regime caused by the CAF Order. The

Commission can make this change by adopting Sprint’s proposed language for the second part of

GT&C 2.88.
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AT&T notes that there is a second aspect of Issue 15 on which the Commission should

focus: the language proposed for the first part of GT&C 2.88, which describes the nature of a

POI. AT&T Br. pp. 51-52. There is a significant difference between Sprint’s proposed language

and AT&T’s proposed language. AT&T proposes that “‘Point of Interconnection’ (‘POI’)

means a point on the AT&T ILLINOIS network (End Office or Tandem building) where the

Parties’ networks meet for the purpose of establishing Interconnection….” AT&T’s version thus

implies that the Interconnection Facilities are part of Sprint’s network. That implication is

inaccurate – the Interconnection Facilities are owned by AT&T and are physically part of

AT&T’s existing network. TRO Remand Order, ¶ 137; 47 C.F.R. § 51.319(e)(1) (2012); Talk

Am., 131 S. Ct. at 2262. Sprint’s language properly avoids this inaccuracy because it makes

clear that the POI is simply a demarcation point between the Interconnection Facilities and the

rest of AT&T’s network: “‘Point of Interconnection’ (‘POI’) means a point on the AT&T

ILLINOIS network (End Office or Tandem building) where the Interconnection Facilities

connect with the AT&T ILLINOIS network for the purpose of establishing Interconnection….”24

As to Issue 46, the bulk of AT&T’s arguments relate to past Commission decisions, Talk

America, and MAP Mobile. Sprint has already explained why these arguments are unpersuasive.

Sprint Br. pp. 59-63; see supra, Section IV.A.2.

24 Sprint agrees with AT&T (see AT&T Br. p. 52) that the Commission should not adopt Staff’s
proposed language, which completely rewrites GT&C 2.88. Staff Br. p. 27. It is inappropriate
and unwise for the Commission to alter ICA language to which the parties have already agreed
(such as most of the wording of GT&C 2.88). And, Staff’s proposal is even less accurate than
AT&T’s proposed language. Staff argues that the Interconnection Facilities are “Sprint’s
interconnection facilities,” and Staff’s proposed language (the POI is where “Sprint physically
links its network with the AT&T Illinois network…”) would also mean that the Interconnection
Facilities are part of Sprint’s network. Id. The Interconnection Facilities are not part of Sprint’s
network. They are a component of the existing AT&T network that is leased and used for the
purpose of physically linking the Sprint and AT&T networks for the exchange of traffic.



36

AT&T further argues that splitting the cost of the Interconnection Facilities pursuant to

Rule 51.709(b), as Sprint proposes under Issue 46, would mean that AT&T would receive only

“one-half of the TELRIC-based price.” AT&T Br. p. 69. AT&T suggests this result is unfair or

improper, but fails to demonstrate why. In fact, AT&T’s position is fundamentally unfair.

Sprint’s proposal is equitable because it equally divides the costs of facilities connecting the

parties’ switches, and requires each party to bear the costs on its side of its own switch. Under

AT&T’s proposal, Sprint would bear 100% of the cost of facilities between the networks, plus all

costs on its side of its switch. AT&T would bear 0% of the cost of facilities between the

networks, plus all costs on its side of its switch.25

As to Issue 47 – the implementation of the cost-sharing mandated by the FCC’s rules –

neither Staff’s Brief nor AT&T’s Brief contains any material opposition to Sprint’s position. As

Sprint proposes on Issue 47, AT&T should bill Sprint for only Sprint’s portion of the

Interconnection Facilities by applying a credit for AT&T’s portion. This would be the most

administratively simple way to implement the Commission’s decisions on Issues 15 and 46.

4. Issue 49: Should AT&T require Sprint to issue ASRs and be allowed
to charge Sprint for any billing reclassifications or changes to the
existing interconnection arrangements to receive TELRIC-based
rates? (a) Should the ICA include AT&T’s language to address the
interim period between the Effective Date and the implementation of
the section 251(c)(2) interconnection arrangements set forth in
Attachment 2? (b) What rates, terms and conditions should apply to
convert from the existing interconnection arrangement to the
251(c)(2) interconnection arrangement?

Sprint and AT&T disagree about the premise for Issue 49: Sprint proposes to implement

TELRIC pricing for Interconnection Facilities by simply re-pricing each existing facility at

25 And, as noted by Mr. Farrar, Sprint already is responsible for far more transport on its side of
the switch given its larger service territory. Sprint Ex. 6.0 (Farrar Rebuttal) page 41, lines 932-
942.
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Sprint’s request, whereas AT&T argues that the existing facilities must be “disconnected” and

new facilities must be ordered. Sprint Br. pp. 63-64.

AT&T has conceded that there will be no physical change to the existing facilities: “The

same facilities can be, and are, used by Sprint for both” Interconnection Traffic and non-Section

251(c)(2) Traffic. AT&T Br. pp. 4-5. “In reality, if Sprint intends to use the same physical

facilities for Interconnection that it is currently using for Interconnection, there will be no need to

physically disconnect and reconnect the facilities.” AT&T Br. pp. 11-12. These admissions

mean that the Commission need not give heed to AT&T’s assertions about the need to

“determine availability” of facilities and equipment; provide floor space, power, and HVAC; or

otherwise “groom” the facilities. AT&T Br. p. 8. In a similar vein, the Commission can safely

ignore AT&T’s protestations that it is not possible to “flash cut” from the existing arrangement

to the new arrangement at the moment the ICA becomes effective. AT&T Br. p. 7. Sprint is not

asking for any sort of “flash cut”; rather, as previously explained, Sprint would identify a

specific Interconnection Facility for which it seeks TELRIC pricing, submit a notification to

AT&T identifying that facility, and then the billing classification for that facility would change.

Sprint Br. pp. 63-64. The only impediment to Sprint’s proposed method is AT&T’s self-

imposed requirement that Section 251(c)(2) Traffic travel on different wires than other traffic.

As explained above, this requirement is without basis in law.

Staff usefully breaks Issue 49 into four separate subissues: 1) whether some contract

provisions are needed to address an “interim period”; 2) whether Sprint should pay tariff-based

early termination penalties, if applicable, for facilities that are switched to TELRIC pricing; 3)

whether Sprint must pay non-recurring charges for conversion of facilities to TELRIC pricing;

and 4) whether conversion of a given facility must be formally requested by submission of an
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ASR from Sprint. Staff Br. p. 28. Unfortunately, Staff and AT&T largely misapprehend

Sprint’s position on these issues. As to subissue 1, no transition provisions are necessary

because no physical disconnection is necessary and, thus, there will be no “interim period.”

Sprint Br. pp. 65-66. As to subissue 2, Sprint does not object to paying tariff-based early

termination penalties as specific facilities are converted from tariff-based pricing to TELRIC

pricing, if such early termination penalties are otherwise applicable. As to subissue 3, Sprint

does not object to paying the electronic service order processing charges of $11.44 per order, as

set forth in the parties’ agreed-to Pricing Sheet. As to subissue 4, Sprint does not object to using

ASRs as the mechanism for notifying AT&T of Sprint’s desire to convert a specific facility from

tariff-based pricing to TELRIC-based pricing.26

The disagreements between AT&T and Sprint on these subissues have to do with other,

largely unspecified, costs and procedures that AT&T would be free to impose, under its proposed

language for § 3.5.4 and its proposed transition language, as part of the conversion process. For

example, AT&T argues that Sprint should be required to pay “the cost of any required network

connections and/or disconnections.” AT&T Br. p. 10. There is no basis for AT&T to impose

such charges because, as explained above, no physical connections and disconnections are

necessary. Likewise, AT&T’s proposed language states that “Sprint must submit Access Service

Requests (‘ASRs’) to AT&T ILLINOIS to perform conversions for reclassifications of the

wholesale service or group of wholesale services to an Interconnection Facility….” See Sprint

proposed ICA § 3.5.4. This opaque and open-ended language suggests that Sprint’s submission

of an ASR would not simply trigger re-billing of a given facility (as is acceptable to Sprint), but

26 Sprint’s proposed language, set forth in Exhibit RGF-6.2, is consistent with most of these
positions.
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instead would allow AT&T to impose a wider array of “conversion” or “reclassification”

charges.

In addition to the four subissues identified by Staff, Issue 49 contains another disputed

subissue unrecognized by Staff. It is critical that Sprint be allowed to control which facilities are

converted to TELRIC pricing, and the timing of such conversion. Sprint Br. p. 66. AT&T’s

opposition suggests that AT&T seeks to manipulate the timing and implementation of the

conversion to Interconnection Facilities for its own purposes. AT&T Br. p. 9 n.9. Such a result

would be contrary to the mandate under Section 251(c)(2)(B) that AT&T must allow

interconnection wherever “technically feasible.” See Sprint Br. pp. 39-44. Worse, it would

allow AT&T to game the conversion system to frustrate the implementation of the CAF Order

by imposing on Sprint costs that the FCC has stated are now AT&T’s responsibility. See Sprint

Br. pp. 37-38.

C. Conclusion

The Commission should adopt Sprint’s proposed contract language on the

Interconnection Facility pricing and sharing issues.

V. IP INTERCONNECTION (ISSUES 1, 11 AND 18)

A. Introduction

Sprint has asked the Commission to adopt contract language establishing that 1) IP

interconnection is within the scope of Section 251(c)(2), 2) AT&T Corp.’s network is part of the

AT&T ILEC network, and 3) it is technically feasible for Sprint and AT&T to connect in IP.

AT&T, on the other hand, ignores both the FCC’s mandate to “negotiate in good faith in

response to requests for IP-to-IP interconnection for the exchange of voice traffic,” and the

FCC’s expectation that “such good faith negotiations [will] result in interconnection

arrangements between IP networks for the purpose of exchanging voice traffic.” CAF Order, ¶
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1011. Indeed, AT&T rejects outright Sprint’s IP interconnection request, disingenuously claims

that it is impossible to interconnect with it in IP (even while it exchanges traffic in IP format with

AT&T affiliates in states like North Carolina27), and asks the Commission to defer any decision

on the ripe legal issue raised by Sprint.28

It is critical for legal, practical, and policy reasons that the Commission reject the AT&T

language endorsed by Staff, which delays a Commission ruling on even the threshold

jurisdictional question. Legally, the Commission is obligated to resolve disputed issues that are

included in an arbitration petition. 47 U.S.C. § 252(b)(4)(C). Practically, AT&T will continue

to refuse to negotiate specifics and to conceal information about its capabilities unless the

Commission takes jurisdiction and enforces the longstanding rule that an ILEC’s affiliate is a

part of the ILEC network. Ass’n. of Commc’ns Enters. v. FCC, 235 F.3d 662, 668 (D.C. Cir.),

amended by Ass’n of Commc’ns Enters. v. FCC (D.C. Cir. Jan. 18, 2001) (“ASCENT”). And, as

a matter of public policy, a Commission decision on this issue will mean a more immediate and

efficient IP transition, which will facilitate competition and benefit Illinois consumers.

B. It is Feasible for Sprint to Establish IP Interconnection With AT&T

AT&T does not dispute that IP interconnection brings greater efficiency and other

benefits, and that both Sprint and AT&T are transitioning their networks to IP. AT&T Br. p. 79.

Instead, AT&T claims that AT&T ILEC has no IP network, and that there are no points on its

network where Sprint can interconnect with AT&T in IP. AT&T Br. p. 79. Yet, AT&T’s

witness concedes that AT&T ILEC and AT&T Corp. jointly operate an IP network to provide

telephone exchange service to AT&T’s customers in Illinois. Sprint Br. pp. 69-71. AT&T’s

27 Tr. pages 557-559 (Albright).
28 Sprint’s Brief identified two state commissions (Puerto Rico and Ohio) that have addressed
this issue head-on despite arguments that the issue should be deferred to the FCC. Both
commissions ruled that IP interconnection is pro-competitive and that Section 251(c)(2)
interconnection requirements are technology neutral. Sprint Br. pp. 81-82; Exs. JRB-1.3 and 1.4.
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Brief brings this concept into focus by claiming that the AT&T Illinois U-verse network is

merely backhaul to the IP softswitch of AT&T Corp. AT&T Br. p. 84. If the traffic is

“backhauled” to the AT&T Corp. switch it must surely travel over an integrated network owned

and operated collectively by AT&T ILEC and AT&T Corp.29 Undoubtedly, AT&T transports

IP traffic between points on its own network and, contrary to its representation in its Brief, it

owns and operates an IP network.

The same AT&T witness concedes it is technically feasible for Sprint to interconnect in

IP with AT&T Corp. at the AT&T Corp. switching hub. Sprint Br. pp. 71-72. In other words,

there is an IP network operated by AT&T with which Sprint can interconnect, and there are no

technical impediments to IP interconnection. The only impediment is the fiction created by

AT&T Corp.’s ownership of the IP switch, which AT&T claims allows it to dodge its federally-

mandated interconnection duties. Thankfully, as shown in Sprint’s Brief at pages 83-85 and

below in Section V.D, it is well-settled federal law that an ILEC cannot escape Section 251(c)

simply because certain assets are owned by an affiliate.

C. Section 251 Grants the Commission Jurisdiction and Authority to Arbitrate
Sprint’s Demand for IP Interconnection

The Commission should find that Section 251(c)(2) confers jurisdiction on the

Commission to arbitrate Sprint’s demand for IP interconnection. Sprint Br. pp. 78-83. AT&T’s

attempt to read IP interconnection out of Section 251(c)(2) is borderline incomprehensible. To

the extent it can be understood, it is wrong.

1. The Commission should give meaning to the FCC’s directive that
parties negotiate IP interconnection in good faith

To begin, AT&T resorts to scare tactics and claims that if the Commission decides the

issue in Sprint’s favor it will be out in front of the FCC, which has taken comments on these

29 See AT&T Ex. 2.1 (Albright Rebuttal) page 10, lines 243-245.
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questions. AT&T Br. pp. 88-89.30 AT&T, however, completely ignores the FCC’s clear

direction in the CAF Order that “section 251 of the Act is one of the key provisions specifying

interconnection requirements, and that its interconnection requirements are technology

neutral,”31 and its expectation that, “even while [the] FNPRM is pending, that carriers will

“negotiate in good faith in response to requests for IP-to-IP interconnection for the exchange of

voice traffic.” CAF Order, ¶ 1011. Moreover, the two state commissions to have addressed this

issue rejected calls for delay and are bringing the benefits of IP interconnection to the markets

they oversee. See Sprint Br. pp. 81-82; Exs. JRB-1.3 and 1.4. Rest assured, the Commission

will plow no new ground by implementing the technology-neutral interconnection requirements

contained in Section 251(c).32

2. AT&T’s “information service” argument is baseless

When it moves to the merits, AT&T implicitly concedes a key point – AT&T does not

dispute that Section 251(c)(2) is technology agnostic, and appears to agree that Section 251(c)(2)

on its face extends to any technically feasible form of interconnection. AT&T Br. p. 89. Instead,

AT&T hitches its wagon to the phrase “telecommunications carrier,” arguing that “in most or all

cases of IP-to-IP interconnection,” either or both carriers are providing an “information service”

and are not “telecommunications carriers.” AT&T Br. p. 89. (AT&T does not further elaborate

on the phrase “most or all,” and so it is unclear what that means or how it would apply, if at all,

in this case.)

30 AT&T also threatens an appeal if the Commission does not agree with AT&T. AT&T Br. p.
89 n.35. Likewise, Sprint preserves all of its rights and will do all that is necessary to promote
competition and enforce the FCC’s good faith negotiation requirements for interconnection,
which apply regardless of technology.
31 CAF Order, ¶ 1342.
32 AT&T makes this argument as a matter of self interest, not principle. On the issue of
originating access charges AT&T urged the New York Public Service Commission not to await
anticipated FCC action. Sprint Ex. 4.01 (Burt Direct) pages 19-20 and Ex. JRB-4.1.
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Having quickly confused the reader, AT&T declares that Section 251(c)(2) does not

apply for “at least three reasons.” AT&T Br. pp. 89-90. Its first two reasons are based on

AT&T’s assertion that “VoIP providers” are not telecommunications carriers and do not offer

telephone exchange service and exchange access. AT&T Br. p. 90. This argument is wrong on

several levels. Interconnected VoIP is defined by the FCC:

Interconnected VoIP service. An interconnected Voice over Internet protocol
(VoIP) service is a service that:

(1) Enables real-time, two-way voice communications;
(2) Requires a broadband connection from the user’s location;
(3) Requires Internet protocol-compatible customer premises

equipment (CPE); and
(4) Permits users generally to receive calls that originate on the public

switched telephone network and to terminate calls to the public
switched telephone network

47 C.F.R. § 9.3 (2012). Presumably, AT&T claims IP interconnection will make Sprint a “VoIP

provider,” although it never attempted to make a factual record to support any such finding.

AT&T Br. p. 90. More importantly, the FCC’s definition of “interconnected VoIP” focuses on

the service provided to customers, and in no way depends on the form of interconnection that the

provider might have with one of the many carriers with whom it interconnects. This distinction

formed the basis for the FCC’s conclusion that “the statutory classification of a third-party

provider’s VoIP service as an information service or a telecommunications service is irrelevant

to the issue of whether a wholesale provider of telecommunications may seek interconnection

….” In the Matter of Petition of CRC Commc’ns of Me., Inc. and Time Warner Cable Inc. for

Preemption Pursuant to Section 253 of the Commc’ns Act, as Amended, 26 FCC Rcd. 8259,

Declaratory Ruling, ¶ 27 n.96 (2011). AT&T offers no explanation as to how, if the wireless

telecommunications services Sprint provides to its own customers do not change, Sprint could go

from being a “telecommunications carrier” (and entitled to interconnection) to a “VoIP provider”

(and not entitled to interconnection) based on the type of interconnection it has with AT&T.
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In addition to being wrong on the facts (i.e., Sprint would not transform into a “VoIP

provider” by interconnecting in IP), AT&T also incorrectly claims VoIP providers necessarily

offer only information services. To the contrary, the FCC “has recognized that interconnected

VoIP providers are providers of telecommunications.” CAF Order, ¶ 954 (citing Universal

Service Contribution Methodology, 21 FCC Rcd. 7518, Report & Order & Notice of Proposed

Rulemaking, ¶ 41 (2006)). This is fully consistent with the FCC’s decision in 2007 that Sprint’s

CLEC entity provides telecommunications services when it operates in conjunction with cable-

based IP-voice providers. Time Warner Cable Request for Declaratory Ruling that Competitive

Local Exch. Carriers May Obtain Interconnection Under Section 251 of the Commc’ns Act of

1934, as Amended, to Provide Wholesale Telecomms. Servs. to VoIP Providers, 22 FCC Rcd.

3513, Memorandum Opinion & Order, ¶ 15 (2007). Because VoIP providers do offer

telecommunications, AT&T fails in its attempt to push Sprint’s request for IP interconnection

outside the scope of Section 251(c).

Staff makes a similar mistake by suggesting that 220 ILCS § 5/13-804 applies to the IP

interconnection issues raised here. Staff Br. p. 34. That statute provides that the Commission

has no authority over the retail provision of interconnected VoIP or information services. The

statute does not address Commission regulation over carrier-to-carrier interconnection in IP

format, as the presence of IP interconnection does not determine whether a retail service is

interconnected VoIP or an information service, as shown above. And, regardless of the

Commission’s ability to regulate the retail provision of interconnected VoIP and information

services, current Commission rules apply to interconnection and do not differ based on

technology. Staff witness, Dr. Zolnierek, agreed at hearing that the specific rule in Illinois that
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governs interconnection, ILL. ADMIN. CODE tit. 83, § 790.310, is technology agnostic. Tr. pages

878-879 (Zolnierek).

Consequently, the retail classification of a particular service or services delivered over

interconnection facilities does not affect Commission jurisdiction to enforce Section 251(c)(2)

and require IP interconnection upon request

3. AT&T cannot be allowed to discriminate in favor of itself and its
affiliates

At the hearing, AT&T’s witness admitted that AT&T’s affiliates do interconnect with

AT&T (via AT&T Corp.) so they can exchange traffic in IP and utilize more efficient IP

transport. For example, a call made by an AT&T Illinois U-verse customer to an AT&T North

Carolina U-verse customer would be switched by the AT&T Corp. softswitch, would traverse the

AT&T IP network, and would be delivered to AT&T North Carolina. Tr. pages 557-558. This

form of interconnection allows both AT&T ILEC entities to avoid unnecessary protocol

conversions, inefficient TDM interconnection, and expensive TDM transport – things Sprint

cannot avoid under AT&T’s proposal here.

Section 251(c)(2) requires AT&T to provide interconnection that is “at least equal in

quality to that provided to itself or any subsidiary [or] affiliate ….” 47 U.S.C. § 251(c)(2)(D).

Sprint wants what AT&T North Carolina has – efficient and technically feasible IP

interconnection with AT&T Illinois (via AT&T Corp.). The Commission must adopt Sprint’s

proposed resolution of the IP interconnection issues to comply with Section 251(c)(2)(D).

4. IP interconnection would not relieve AT&T of all of its ILEC
obligations

AT&T’s third argument is that IP interconnection would turn AT&T from a LEC to a

broadband services provider completely outside the purview of Sections 251-252. AT&T Br. p.

91-92. AT&T then goes even farther, asserting that once it offers only IP services in a particular
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area it will cease being an ILEC subject to any Section 251(c) requirements at all. Id. AT&T’s

bold and meritless argument has remarkable ramifications. First, AT&T confirms that, as Sprint

predicted based on AT&T’s filings at the FCC,33 AT&T’s ultimate reason for denying IP

interconnection is to escape all forms of regulation mandated by the 1996 Act, including the duty

to provide interconnection at cost-based rates. Sprint Br. p. 67. Second, the Commission must

consider the consequences of adopting AT&T’s bogus argument. In essence, AT&T, the largest

and most powerful ILEC in Illinois, seeks to escape the Act’s requirements and this

Commission’s oversight simply because it delivers voice services in Internet protocol rather than

in TDM. The evolution of technology alone does not rewrite the Act’s legal requirements. Only

Congress can do so.

Moreover, AT&T’s “no longer an ILEC argument” is easily dispatched on legal grounds.

Whether AT&T is operating as an information services provider focuses on the services it

provides to its own end users (and other things) and has nothing to do with the type of

internetworking conversions that might occur for interconnection purposes. In the Matter of

Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Servs. Are Exempt

From Access Charges, 19 FCC Rcd. 7457, Order, ¶¶ 1, 12-13 (2004). See Sprint Br. pp. 74-76.

Just as important, AT&T has already conceded that calls it delivers between two U-verse

subscribers – calls that are never converted to TDM – are “telephone exchange service” calls:

Q. So I understand that. Thank you, Mr. Albright. So for a call from
customers where -- I am looking at the customer’s part here, No. 1 on your
chart. So let’s say there is a call between these two houses, okay?

A. Okay.
Q. And so it goes over the AT&T U-verse network. It has to utilize this

switch in order to determine where the call goes, right?
A. Correct.

33 See, e.g., Ex. JRB-1.5 (AT&T’s Petition to Launch a Proceeding Concerning the TDM-to-IP
Transition, GN Docket 12-353).
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Q. Just so we have it clear. So AT&T – for AT&T Illinois to provide
telephone exchange service between those two customers located within
the same exchange, it has to utilize -- AT&T Illinois has to utilize a
switching functionality that resides in ATT Corporation; is that correct?

A. Correct. As a matter of fact, in that call scenario, when this customer calls
this one, it would go across the U-verse network to the Corp switch. The
Corp switch would then determine if the IP address sends it back this way.
AT&T Illinois, for that matter, would not even know that the call
occurred.

Tr. pages 554, line 13 – 555, line 13. And AT&T has certainly never in this case suggested that

calls to and from its U-verse customer base are carved out of the parties’ ICA, a proposition that

would, if advanced in testimony, have certainly drawn significant attention from Sprint and Staff.

The possibility that AT&T is trying to make this back-door argument, following the hearing, is

one more reason to decide this issue and find jurisdiction.

The Commission should reject AT&T’s arguments and find that it has the jurisdiction

and authority to arbitrate Sprint’s demand for IP interconnection.

D. AT&T’s Attempt to Ignore ASCENT Should Fail

AT&T continues to argue that AT&T’s Corp.’s IP network is “off limits” for purposes of

IP interconnection. Yet, as Sprint has explained, the D.C. Circuit’s ASCENT decision holds that

the definition of “ILEC” in Section 251(h) includes the ILEC’s affiliates for purposes of

applying Section 251(c). ASCENT, 235 F.3d at 668. This is binding federal law and compels a

finding that AT&T Corp.’s network is part of the ILEC network.

AT&T not only ignores the ASCENT decision, it claims that Sprint has asked the

Commission to “invent a new legal principle.” AT&T Br. p. 82. To the contrary, the

Commission need not “invent” anything; it should simply apply the thirteen-year-old binding

legal precedent that has been twice acknowledged by the FCC. See Sprint Br. pp. 84-85.

AT&T does cite and discuss the FCC’s statement on point in the CAF Order. AT&T Br.

p. 82. In the CAF Order, the FCC quoted ASCENT and expressed concern about ILECs’ ability
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to evade the application of ILEC legal requirements by offering IP through affiliates. CAF

Order, ¶ 1388. AT&T argues that discussion is inapplicable because the record does not prove

that AT&T acted with specific intent to avoid the application of Section 251(c) in Illinois.

AT&T Br. p. 82. While Sprint disagrees with AT&T’s characterization of the factual record,34 it

ultimately does not matter. ASCENT contains no “intent” requirement. The question in that case

was purely one of statutory construction, i.e., that the term “ILEC” necessarily includes the

ILEC’s affiliates. ASCENT, 235 F.3d at 665-68. The FCC has confirmed this interpretation:

In January 2001, the United States Court of Appeals for the District of Columbia
Circuit held, in ASCENT v. FCC, that data affiliates of incumbent LECs are
subject to all obligations of section 251(c) of the Act.

Solutions, Verizon Global Networks Inc., and Verizon Select Servs. Inc., for Authorization to

Provide In-Region, InterLATA Servs. in Conn., 16 FCC Rcd. 14147, Memorandum Opinion &

Order, ¶ 28 (2001) (emphasis added). There being no intent requirement, AT&T’s argument

falls flat.35 Since AT&T Corp. and AT&T Illinois are the same for Section 251(c) purposes, the

Commission should order AT&T to provide IP interconnection at the AT&T Corp. switch that

serves AT&T U-verse customers.

E. AT&T Cannot be Trusted to Allow Progress on IP Interconnection

One of the problems inherent in this process is that AT&T has used every arrow in its

quiver to prevent progress on IP interconnection. AT&T used verbal gymnastics to deny that

AT&T ILEC maintained IP interconnection with AT&T Corp., and it refused to admit simple

34 See Sprint Br. pp. 73-74 (record evidence shows AT&T is trying to “hide the pea”).
35 Of course, there are also policy reasons not to allow AT&T to “hide the pea” unless a
competitor can prove bad intent. Sprint, like all other service providers in Illinois, relies on
AT&T’s network to provide competitive services. The Commission should take heed of the
ramifications of accepting AT&T’s argument.
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facts on this point until the hearing. Sprint Br. pp. 71-72.36 AT&T will continue to conceal

information about AT&T Corp.’s capabilities and claim, contrary to ASCENT, that AT&T Corp.

is not part of the ILEC network. The longer AT&T can avoid a Commission decision on the

threshold jurisdictional question, the longer AT&T will refuse to negotiate in good faith on the

specifics of IP interconnection that Staff believes are necessary to move the ball forward. Staff

Br. p. 32 (Sprint “did not present an interconnection plan”); Staff Br. p. 34 (discussing types of

issues that might be negotiated).37

Without a Commission decision, AT&T wins by delay and by kicking the can down the

road. AT&T wins because any decision to defer, even on the jurisdictional issue, will embolden

AT&T to stall negotiating of specifics until threshold issues – that are now fully briefed for

decision – are decided. The Staff suggests the Commission should defer on these issues based

on a hope that the parties can come back later with more specifics for the Commission to

address. Staff Br. pp. 34-35. That is a false hope – AT&T will neither negotiate nor allow

progress on specifics unless directed otherwise. The Commission has before it all necessary

facts to accept jurisdiction and move the parties forward. AT&T collectively operates an IP

network with AT&T Corp. Sprint, in good faith, has requested to interconnect with AT&T in IP

and seeks the ability to work out the technical details. AT&T refuses to discuss IP

interconnection with Sprint, choosing to evade its obligations under Section 251(c)(2). Now is

the time for the Commission to enter an order enforcing the FCC’s requirement to negotiate IP

36 AT&T now backtracks in its Brief, again claiming, contrary to the testimony at the hearing,
that there is no IP interconnection between AT&T and AT&T Corp. AT&T Br. p. 84.
37 Clearly, issues such as whether IP interconnection would be used to exchange traffic destined
for TDM customers, or in locations where AT&T has yet to build IP facilities (Staff Br. p. 34),
could be addressed if Sprint had a partner willing to discuss IP interconnection at all. With an
empty chair sitting across the table from it, Sprint cannot work out such details alone or create a
proposal that attempts to deal with every contingency.
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interconnection in good faith by adopting Sprint’s proposed language, which will pave the way

for meaningful negotiations and the honest exchange of technical information.

F. Reply on DPL Issues

1. Issue 1: Should this Agreement preclude the exchange of Information
Services traffic; or, require that traffic be exchanged in TDM format?
(a) Should the ICA provide for IP-to-IP interconnection or should it
provide that all traffic that Sprint delivers to AT&T under the ICA
must be delivered in TDM format?

As argued above, and at pages 87-88 of Sprint’s Brief, the Commission should affirm its

jurisdiction to arbitrate Sprint’s demand for IP interconnection. IP interconnection is feasible,

and Sprint has proposed a mechanism for the parties to negotiate (and arbitrate if necessary)

specific terms.

2. Issue 11: Should terms and conditions regarding IP Interconnection
be included in the Agreement?

The Commission should resolve Issue 11 by adopting Sprint’s proposed language, which

will simply confirm that IP interconnection will occur at Sprint’s option, and then allow the

parties to negotiate specific terms and conditions.

3. Issue 18: How and where will IP POIs be established? Should the ICA
address POIs for IP-to-IP interconnection and, if so, is Sprint’s
proposed language just and reasonable?

As noted on page 89 of its Brief, Sprint has modified its proposed “IP POI” language, and

now requests that the Commission find that Sprint can connect in IP with the AT&T Corp.

switch that serves AT&T ILEC’s U-verse customers. This should address Staff’s concern that it

had identified points outside of AT&T’s Illinois network. Staff Br. pp. 31-32.

G. Conclusion

The Commission should adopt Sprint’s proposed contract language on IP

interconnection.
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VI. TRANSIT (ISSUE 43)

A. Introduction

Sprint has explained that federal law compels AT&T to provide Transit Service, at

TELRIC rates, as part of its obligation to provide interconnection to competitors. Sprint Br. pp.

90-97. Yet AT&T came to the Commission proposing only a non-TELRIC rate that would

unquestionably provide AT&T with supracompetitive revenues. Sprint Br. pp. 97-100. Sprint,

on the other hand, proposed a rate that is consistent with federal law, is no higher than TELRIC,

and is supported by several sensible benchmarks. Sprint Br. pp. 100-102. In light of AT&T’s

failure to meet its burden of proof, Sprint’s rate must be used until replaced by a rate generated

by an updated TELRIC study. Id.

In response, AT&T fights the great weight of authority regarding the meaning of

“interconnection.” AT&T relies on its own interpretation of the term “interconnection” – an

interpretation the U.S. Supreme Court has said “cannot possibly” be correct. Then, AT&T relies

on market-based arguments that are irrelevant, unsupported by the record, and contrary to

economic theory. These arguments should be rejected.

Staff agrees with Sprint that the Commission should price Transit Service at TELRIC,

and it proposes several possible options. Staff Br. pp. 40-43. If the Commission is inclined to

use a proxy until a TELRIC study is completed, is it vitally important that the rate adopted be

made subject to “true-up,” or, more accurately in this case, a “true-down,” in the event the final

rate is lower than the proxy.38 If such a true-down is not required, AT&T will have obtained

38 “A ‘true-up’ is an adjustment by the state board that adjusts the interim rates, either up or
down, and applies retroactively as of the date of the interim rate order.” WorldNet Telecoms.,
Inc. v. Telecoms. Reg. Bd. of P.R., No. 08–1360 (FAB/BJM), 2008 WL 8837341, at *2 n.2
(D.P.R. July 10, 2008).
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above-cost rates by failing to meet its burden of proof, a result that would violate the Act and be

counter to sound principles of jurisprudence.

A. AT&T Must Provide Transit Service To Comply with Section 251(c)(2)

1. Under federal law, Transit Service is a Section 251(c)(2) service

AT&T ignores the two decisions in which federal courts have carefully analyzed the

statute and held that Section 251(c)(2) requires ILECs to provide Transit Service so that

competitors like Sprint can indirectly connect with other local providers and offer telephone

exchange services to their customers. Sprint Br. pp. 91-93.39 The Commission should not ignore

these decisions, which represent the most current, apt jurisprudence on this issue of federal law.

Instead of addressing current caselaw, AT&T dusts off an argument that has been

soundly rejected by the Supreme Court. On page 123 of its Brief, AT&T quotes the definition of

“Interconnection” in FCC Rule 51.5, arguing that interconnection is the “physical linking of two

networks,” and that Transit Service cannot be “interconnection” because “Transit service is not

physical linkage – rather, it is the transport of traffic.” AT&T Br. p. 124. AT&T spins this

argument out over two more pages, quoting from court cases and FCC orders issued no later than

2003. AT&T Br. pp. 124-125.

AT&T’s argument should sound familiar – it was the chief weapon AT&T used in the

battle it waged for years in an unsuccessful attempt to avoid paying TELRIC rates for

Interconnection Facilities. Fortunately, the Supreme Court disposed of the argument definitively

in 2011, and did so rather easily:

Second, we are not persuaded by AT&T’s argument that the Commission’s views
conflict with the definition of interconnection in § 51.5. That regulation provides:
“Interconnection is the linking of two networks for the mutual exchange of traffic.
This term does not include the transport and termination of traffic.” AT&T

39 In this section, AT&T discusses neither Perlermino, 2011 WL 1750224, nor Qwest Corp. v.
Cox Nebraska Telecom, LLC, No. 4:08CV3035, 2008 WL 5273687 (D. Neb. Dec. 17, 2008).
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focuses on the definition’s exclusion of “transport and termination of traffic.” An
entrance facility is a transport facility, AT&T argues, and it makes no sense to
require an incumbent LEC to furnish a transport facility for interconnection when
the definition of interconnection expressly excludes transport.

We think AT&T reads too much into the exclusion of “transport.” The regulation
cannot possibly mean that no transport can occur across an interconnection
facility, as that would directly conflict with the statutory language. See §
251(c)(2) (requiring “interconnection ... for the transmission and routing of [local]
telephone exchange service”). The very reason for interconnection is the “mutual
exchange of traffic.” 47 CFR § 51.5; see also Competitive Telecommunications
Assn. v. FCC, 117 F.3d 1068, 1071-1072 (C.A.8 1997) (“[T]he transmission and
routing of telephone exchange service” is “what the interconnection, the physical
link, would be used for” (internal quotation marks omitted)).

The better reading of the regulation is that it merely reflects that the “transport
and termination of traffic” is subject to different regulatory treatment than
interconnection. Compensation for transport and termination – that is, for
delivering local telephone calls placed by another carrier’s customer – is governed
by separate statutory provisions and regulations. See 47 U.S.C. §§ 251(b)(5),
252(d)(2); 47 CFR § 51.701. The Commission explains that a competitive LEC
typically pays one fee for interconnection – “just for having the link” – and then
an additional fee for the transport and termination of telephone calls. Tr. of Oral
Arg. 28; see also Brief for United States as Amicus Curiae 3, n. 1. Entrance
facilities, at least when used for the mutual exchange of traffic, seem to us to fall
comfortably within the definition of interconnection. See 597 F.3d, at 388
(Sutton, J., dissenting) (noting that entrance facilities are “designed for the very
purpose of linking two carriers’ networks” (internal quotation marks omitted)).

Talk Am., 131 S. Ct. at 2262-63 (emphasis added). It is unclear why AT&T would spend three

pages advancing an argument the Supreme Court says “cannot possibly” be right. The

Commission should find this to be convincing evidence that AT&T lacks any legitimate legal

authority to support its anticompetitive interpretation of Section 251(c)(2).

2. State law also requires AT&T to provide Transit Service

AT&T relies heavily on past Commission decisions that AT&T claims have conclusively

decided that Transit Service need not be provided at TELRIC rates. AT&T Br. 121-122. AT&T

is wrong for the reasons that Staff identifies in its Brief. Staff Br. pp. 40-41. While the
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Commission has never found Transit Service to be required by Section 251(c)(2), it reserved the

right to do so based on federal law, state law, and public policy considerations:

[W]e clearly reserve[] the issue of whether public policy concerns might cause the
Commission to impose transiting as an obligation on an incumbent local exchange
carrier if the parties present it as an unresolved issue in an arbitration.

MCI Telecomms. Corp. Petition for Arbitration Pursuant to Section 252(b) of the Telecomms.

Act of 1996 to Establish and Interconnection Agreement with Ill. Bell Tel. Co. d/b/a Ameritech

Ill., Docket No. 96-AB-006, 1996 WL 33660256, Arbitration Decision (I.C.C. Dec. 17, 1996)

(“1996 MCI Arbitration Decision”).

State law fully supports Sprint’s and Staff’s proposed determination that Transit Service

is required under Section 251(c)(2). Section 13-801 of the Public Utilities Code requires an

ILEC to provide interconnection “to the fullest extent possible to implement the maximum

development of competitive telecommunications services offerings,” and to do so at “cost based

rates.” 220 ILCS § 5/13-801(a). The Commission cannot fully accomplish this goal if

competitors are subject to AT&T’s above-cost rates for interconnection services that are essential

to indirect interconnection and, thus, to local competition. The Commission should invoke state

law (as well as federal law) and order AT&T to provide Transit Service at TELRIC rates.

3. The Commission must disregard AT&T’s arguments about the state
of competition

The Commission should reject AT&T’s argument that the state of competition for Transit

Services compels the Commission to allow AT&T to provide Transit Service beyond the

Commission’s purview. As Sprint has demonstrated, nothing in federal law allows the

Commission to carve interconnection services out of Section 251(c)(2) based on what the

Commission deems as sufficient competition. Sprint Br. p. 102. AT&T conceded this point. Tr.

pages 802, line 22 – page 803, line 10 (McPhee).
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In addition, as Staff properly recognizes, AT&T failed to present evidence showing

vibrant competition for Transit Services. Staff Br. pp. 39-40. See also Sprint Br. p. 102. AT&T

presented no direct testimony on this point,40 and then, in rebuttal, presented a hodgepodge of

information, much of it hearsay, and none of which proves anything definitive. Sprint Br. p.

102; Staff Br. pp. 39-40.

AT&T then attempts to turn economic theory on its head, claiming that the “free market

is disciplining transit rates,” despite the fact that it is proposing to lock Sprint into a three-year

term at a rate that has not changed in over 10 years. AT&T Br. pp. 119-120 n.47. AT&T freely

admits that its current regulated rate is higher “than AT&T would offer in a freely negotiated

commercial agreement.” Id. This is definitive proof that there is a need for regulation, and

shows the harm that will result if AT&T is allowed to force competitors to pay supracompetitive

rates in ICAs. As the FCC has said repeatedly, higher intercarrier compensation rates are

ultimately paid by consumers. See, e.g., CAF Order, ¶ 857 (“The excess of the payments over

the associated costs constitutes an implicit annual subsidy of local phone networks – a subsidy

paid by consumers and businesses everywhere in the country.”). The Commission should not

authorize AT&T to earn monopoly profits to the detriment of Illinois consumers.

Finally, AT&T argues that the Commission should preserve AT&T’s right to charge its

excessive, outdated rate because that practice has not harmed competitors. AT&T Br. p. 128. Of

course, that argument it terribly flawed. AT&T admits that it has charged carriers like Sprint

supracompetitive rates simply because they chose to enter into ICAs. AT&T Br. pp. 119-120

n.47. These rates are more than double what AT&T charges its affiliate, AT&T Mobility. Sprint

40 AT&T’s position is that the Commission should disregard facts a party holds back until
rebuttal testimony. AT&T Br. p. 9. As applied to AT&T’s purported evidence of “vibrant
competition” for Transit Service, Sprint agrees.
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Br. p. 98 n.91. So, in the past several years, competitors have unquestionably overpaid for

transit, to the advantage of AT&T ILEC and its affiliates. It would be irrational for the

Commission to give AT&T a regulatory right to continue charging its competitors rates many

times higher than TELRIC, and more than twice what it charges its affiliate.

B. The Commission Must Set a Rate No Higher than TELRIC

If AT&T must provide Transit Service (as it must), the Commission must ensure the rate

does not exceed TELRIC. This obligation emanates from both 47 U.S.C. § 252(d)(1) and 220

ILCS § 5/13-801. Sprint Br. pp. 95-97.

AT&T objects, claiming that even if Transit Service is “interconnection” for the purpose

of Section 251(c)(2), the pricing standard for “interconnection” does not apply. AT&T Br. p.

129. There are several flaws in AT&T’s argument. First, Section 252(d)(1) is the only pricing

standard for “interconnection” within the scope of Section 251(c)(2). 47 U.S.C. § 252(d)(1). It

would be unreasonable to construe that sole pricing standard to reach some interconnection

services, but not all interconnection services.

Second, AT&T again focuses on the term “facilities and equipment” in Section 252(d)(1)

and claims that Transit Service is “traffic,” not “facilities” or “equipment.” AT&T Br. p. 130.

But, if the clause “facilities and equipment” in Section 251(c)(2) extends to Transit Service (as

the Cox and Perlermino courts have found), then that same clause must extend to Transit Service

for purposes of Section 252(d)(2). And, the Supreme Court has confirmed that “interconnection”

certainly can involve the transport of traffic. Talk Am., 131 S. Ct. at 2263.

Third, AT&T appears to suggest that Transit Service would be subject to the pricing

standard for reciprocal compensation in Section 252(d)(2). AT&T Br. p. 130. This is a new

argument, and one that cannot be squared with the statutory language. Section 252(d)(2) applies

when the Commission sets rates for transport and termination services for purposes of enforcing
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“reciprocal compensation obligations” in 47 U.S.C. § 251(b)(5). Here, it is undisputed that

Transit Service traffic is not reciprocal compensation traffic. See, e.g., AT&T Ex. 4.1 (McPhee

Rebuttal) page 12, lines 265-266 (“[S]ection 251(b)(5) has nothing to do with transit traffic.”). If

it were, Transit Service traffic would be subject to bill-and-keep and there would be no need for

the Commission to set a rate. (Presumably, that is not a result AT&T desires.) The Commission

should reject AT&T’s newly minted argument that Transit Service cannot be priced at TELRIC

because it is subject to the pricing standards of Section 252(d)(2).

C. The Commission Should Choose a Rate That is No Higher than TELRIC and
that Does Not Reward AT&T for its Failure to Provide Cost Data

1. The Commission cannot adopt AT&T’s proposed rate

The record evidence shows definitively that AT&T’s current tariff rate does not comply

with TELRIC, and that AT&T failed to support its proposed rate with a cost study or any current

cost data or network analysis. Sprint Br. pp. 97-100. AT&T argues that it should be entitled to

withhold current cost data and rely on an old rate because softswitches might not be used if an

actual study were done. AT&T Br. pp. 39-40. AT&T’s equivocal testimony about what a

TELRIC study might look like is unhelpful, to say the least. For example, AT&T argues that

“TELRIC rules … do not require an assumption that the network would use packet switching or

soft switches” (AT&T Br. p. 139), but fails to acknowledge that Dr. Currie has no working

understanding as to whether packet switching costs would be higher or lower than digital

switching costs. Tr. page 304, lines 8-14. Similarly, AT&T states that “Switches that

exclusively use data packets for handling voice traffic … are not compatible with the PSTN”

(AT&T Br. p. 139), but declines to address the potential use of softswitches that, like AT&T’s

switch in Newcastle, handle both kinds of traffic. AT&T further offers a general proposition that

wide use of softswitches “does not mean that soft switches could or would be employed on a
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large-scale basis in Illinois” (id. at 140), but then fails to apply that principle to AT&T’s Illinois

network. Moreover, AT&T’s position in Illinois cannot be squared with the position it took in

Kansas that an ILEC cost study must include softswitches whether or not they are currently

deployed. Tr. pp. 318-327 (Currie, and Barch testimony in Kansas). Based on the factual

record, the Commission must find that AT&T has failed to prove that its current rate complies

with TELRIC.

As noted in Sprint’s Brief, AT&T’s proposed rate is also flawed because it is

discriminatory compared to the rate AT&T charges its affiliate AT&T Mobility. Sprint Br. p.

100. The best AT&T can do to defend itself from this anticipated attack is to assert that “it is

impossible to determine, based on the evidence of record, what rate the agreement assumes for

Illinois,” and to argue that the Commission should expect AT&T to provide its affiliate a better

deal than it offers to carriers under Section 251. AT&T Br. p. 137. Sprint respectfully suggests

that the Commission can eliminate such harmful, unlawful, discrimination by ordering AT&T to

provide this essential service to all competitors at a TELRIC rate.

2. The Commission can and should adopt Sprint’s proposed rate

AT&T responds predictably to Sprint’s proposed rate of $0.00035. AT&T Br. pp. 143-

148. Having offered no rate of its own, and no cost data, AT&T hopes to be overpaid by

withholding data and ignoring its burden of proof under FCC Rule. 51.505(e).

Ultimately, the various benchmarks Sprint has provided coalesce around $0.00035.

Sprint Br. pp. 100-102. AT&T’s own representations to the FCC that the incremental cost of

switching is below $0.00035 represents an admission against interest and would, even standing

alone, justify Sprint’s proposed proxy. Ill. R. Evid. 804(b)(3).41 Yet Sprint has provided more

support, including the FCC’s ISP rate and AT&T’s rates in other states. Sprint Br. p. 101.

41 AT&T all but ignores this admission in its Brief. AT&T Br. p. 148.
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Sprint’s proposed proxy is no greater than TELRIC, well-supported, and produces a much better

result than AT&T’s proposed, above-market, non-TELRIC compliant rate.

3. If Staff’s proposal is accepted, the proxy must be subject to true-down
to the final rate

Commission Staff agrees that AT&T should be required to provide Transit Service at

TELRIC, and that AT&T’s current rate is not TELRIC-compliant. Staff Ex. 4.0 (Reardon

Direct) page 17, line 381. Given AT&T’s failure to provide a valid cost study, Staff suggests the

Commission adopt a “least worst” solution, and offers the Commission several options. Staff Br.

pp. 43. The best of those options is Sprint’s proposed proxy, which will meet the requirement

that the rate be no greater than TELRIC. AT&T’s proposal is a “worst-worst” solution because

it would ensure a rate above TELRIC, in violation of both federal and state law. And while the

$0.0025 rate that AT&T charges its affiliate moves the rate in the right direction, there is no

factual basis to support Staff’s conclusion that such a rate “appears to be a reasonable proxy.”

Staff Br. p. 43.

Staff is correct that the Commission could (and should) establish an interim transit rate.

Staff Br. p. 44. But, it is crucial that the Commission order that any interim proxy rate be subject

to a retroactive true-down if the TELRIC rate later set is lower than the proxy. In other words, if

the Commission were to set a proxy at $0.0025 per minute, and a later TELRIC study produced a

rate of $0.0005, then Sprint must be entitled to be a refund of $0.002 for every minute it paid in

the interim. This true-down process would ensure that Sprint will not be charged a rate greater

than TELRIC, and is necessary to keep AT&T from benefitting financially by failing to meet its

burden of proof under FCC Rule 51.505(e).

A 2006 case decided by the Minnesota Public Utilities Commission (“MPUC”), and

affirmed by the Eighth Circuit, is instructive. In Qwest Corp. v. Koppendrayer, the MPUC
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agreed with CLECs that, much like in this case, TELRIC rates set in an earlier proceeding “no

longer complied with TELRIC due to changes in market conditions and technology.” 436 F.3d

859, 863 (8th Cir. 2006). The MPUC declared that all rates would be subject to review, and

would be “deemed interim and subject to true-up payments after the MPUC set permanent rates.”

Id. Qwest, the dominant ILEC in Minnesota, appealed that decision on numerous grounds, and

the Eighth Circuit affirmed. Id. at 864-66. The court determined that “need for correct

economic signals actually supports the use of interim rates and true-up payments,” quoting the

Seventh Circuit’s observation that “a ‘rate that is long out of date ... frustrates the goals of

TELRIC.’” Id. at 865 (quoting AT&T Commc’ns of Ill., Inc. v. Ill. Bell Tel. Co., 349 F.3d 402,

411 (7th Cir. 2003)). Using an interim rate, subject to true-up (or true-down) allowed the MPUC

to meet its “responsibility to ensure that the rates charged by ILECs comply with the cost-based

standards of the 1996 Act,” sent the right pricing signal to the market, and was consistent with

FCC practice and procedure. Id. at 865-67. This Commission took similar action in 2000 when

it set a rate for ISP-bound traffic subject to reciprocal compensation:

At this time, we will adopt Focal’s proposed reciprocal compensation rate of
$0.005175 per minute. However, the companies should take note that the
Commission may subject this reciprocal compensation rate to an adjustment,
including a possible true up or retroactive payment, based on its ultimate
conclusion reached in the reciprocal compensation proceeding. Should the
Commission order an adjustment to this reciprocal compensation rate, including a
possible true up or retroactive payment, it will not apply to any period of time
prior to the approval of this interconnection agreement.

Focal Arbitration Decision, Docket No. 00-0027 at 12.

As in Qwest v. Koppendrayer, and the Commission’s Focal Arbitration Decision, if the

Commission decides to order a proxy interim rate not proposed by Sprint (i.e., the AT&T

Mobility rate or AT&T’s tariff rate) it must order that rate will be subject to a true-down in the

event that the final, approved TELRIC rate is lower.
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D. Proper Resolution of Issue 43

The Commission should order AT&T to provide Transit Service at TELRIC, and should

adopt Sprint’s proposed rate of $0.00035, which should apply unless and until AT&T proves a

TELRIC rate in compliance with federal and state law.

VII. 251(B)(5); SCOPE OF INTRAMTA BILL-AN- KEEP (ISSUES 5, 6, 37 AND 70)

A. Introduction

The discrete issues in this section are related to larger issues briefed elsewhere, primarily

infra Section VIII. As such, Sprint limits it discussion in this Section accordingly.

B. Reply on DPL Issues

1. Issue 5: What is the appropriate definition of “Section 251(b)(5)”
traffic? Should the ICA contain a definition of Section 251(b)(5)
Traffic? If so, what is the appropriate definition?

Sprint addressed Issue 5 at pages 103-104 of its Brief. Both AT&T and Staff believe that

the term “Section 251(b)(5) Traffic” is used only in three of Sprint’s proposed contract terms.

AT&T Br. p. 92; Staff Br. p. 45. Neither AT&T nor Staff recognizes that AT&T uses that term

within the pricing sheets. Because the term will be used, it should be defined, and the definition

should track federal law.

2. Issue 6: What is the Appropriate Definition of “IntraMTA Traffic”?

As Sprint explained in its Brief, AT&T’s proposed definition of “IntraMTA Traffic”

would inappropriately exclude IntraMTA calls originated by AT&T and delivered to Sprint via

an IXC. Sprint Br. pp. 104-105. The FCC confirmed in the CAF Order that, as several courts

had held, such traffic is IntraMTA Traffic subject to Section 251 reciprocal compensation

obligations. CAF Order, ¶ 1007. As a result, AT&T’s proposed “end user” limitation, which

would exclude such traffic, is erroneous.
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This issue could have a financial impact on the parties. As AT&T appears to recognize,

in the event the CAF Order’s bill-and-keep provisions are reversed, money could change hands

for IntraMTA Traffic within the scope of the ICA. AT&T Br. p. 94. n.42. AT&T argues that, in

such event, the compensation issue could be addressed by invoking the change-in-law clause. Id.

But the change in law will have been to the compensation regime, not to the definition of

“IntraMTA Traffic.” In other words, it is not at all clear that a change in law on the

compensation structure would require the parties to rewrite a definition. Regardless, AT&T’s

proposed solution – to use a legally deficient definition and fix it later if it matters – is poorly

thought out and should be rejected.42

3. Issue 37: Should IntraMTA Traffic be Subject to Bill and Keep
Without Exception?

Sprint addressed Issue 37 at page 106 of its Brief. AT&T apparently believes that the

ICA should allow the parties to exchange IntraMTA Traffic indirectly, but still proposes a term

excluding such traffic from bill-and-keep. AT&T Br. pp. 98-99. AT&T’s position appears to be

that the calls might be subject to bill-and-keep under some other unidentified agreement. Id.

What agreement would that be? Sprint is entitled to interconnect indirectly, and exchange traffic

indirectly. 47 U.S.C. § 251(a); CAF Order, ¶ 1007. If it does, the IntraMTA calls between the

parties are within the scope of bill-and-keep, and the ICA should so provide. Staff agrees. Staff

Br. pp. 48-49.

42 Staff’s position appears to be based on a lack of understanding that AT&T’s proposed “End
User” limitation is intended to carve out traffic the FCC has specifically found to be reciprocal
compensation traffic. Staff Br. p. 48 (staff “unclear” as to import of “end user” language).
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4. Issue 70: Should the summary Pricing Attachment include a
particular reference to Section 251(b)(5) Calls; and a specific transit
traffic rate and a specific facility sharing factor, or should the Pricing
Attachment refer to the attached Pricing Sheets for those items?

Sprint addressed Issue 70 at pages 106-107 of its Brief. AT&T takes the curious

approach of claiming this issue should not be resolved by the dispute because it was not

addressed in Sprint’s testimony. See AT&T’s DPL Filed with its Brief, p. 56 n.1. To the

contrary, Mr. Felton addressed this issue, and Sprint’s proposed language was included in the

DPL filed before the hearing. Sprint Ex. 5.0 (Felton Rebuttal) pages 57-58. Accordingly, the

Commission should resolve this issue on the merits.

C. Conclusion

The Commission should adopt Sprint’s proposed contract language to resolve issues

regarding Section 251(b)(5) and the scope of bill-and-keep.

VIII. INTERMTA TRAFFIC (ISSUES 7, 8, 36, 39, 40 AND 41)

A. Introduction

Most of the issues in this section will turn on the Commission’s resolution of one key

question: Is non-Toll InterMTA Traffic subject to access charges under the FCC’s Rule

51.901(b) adopted in 2011? Despite the fact that the Commission has not previously interpreted

that rule, neither AT&T nor the Staff cites or discusses it. This key question cannot be answered

by focusing solely on historical practice. Instead, the Commission must take the extra step of

critically analyzing the rules that apply today. If it does, the Commission will conclude that the

word “toll” has legal significance and that, because Sprint delivers virtually no InterMTA traffic

that qualifies as “toll,” Sprint’s proposed contract language accurately captures the law.
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B. The FCC’s 2011 Rules Govern

Sprint explained in its Brief that, while history and industry practice provide a backdrop

for these InterMTA issues, the question before the Commission must be answered by applying

the definitions of “exchange access” and “telephone toll service” to the FCC’s 2011 Rule

51.901(b), which was effective on December 29, 2011. Sprint Br. pp. 112-113. That rule

authorizes the imposition of access charges on:

telecommunications traffic exchanged between telecommunications providers that
is interstate or intrastate exchange access, information access, or exchange
services for such access, other than special access.

47 C.F.R. § 51.901(b)(2012) (emphasis added). The term “exchange access” contains a “toll”

requirement,43 and the FCC specifically described “telephone toll service” for wireless calls as

being calls “outside the customer’s plan-defined home calling area.” CAF Order, ¶ 944 n.1902.

It is undisputed that only a de minimis number of InterMTA calls are “outside the customer’s

plan-defined home calling area,” and therefore “toll.” Thus, AT&T cannot assess access

charges on that non-Toll InterMTA Traffic.

AT&T and Staff have declined the invitation to brief what this new rule, as written,

means. Instead, AT&T relies on what it considers “established industry practice” (AT&T Br. p.

105), even though there is no legal standard that allows the Commission to resolve a legal

question on such a basis.44 And Staff would decide the issue not by applying the existing FCC

rule and statutory definitions, but by speculating that Sprint’s proposed result might not fully

implement the FCC’s policy goals. Staff Br. p. 52. This is dangerous territory – while policy

goals are important, they cannot read words out of statute or rule. See, e.g., Qwest v.

43 47 U.S.C. § 153(16) (2012).
44 AT&T goes so far as to say “[t]here has been no change in circumstances ... that would require
(or support) a change in the current arrangement.” AT&T Br. p. 107. Respectfully, the FCC’s
2011 comprehensive intercarrier compensation reform order is certainly a “change in
circumstances.”
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Koppendrayer, 436 F.3d at 865 (“none of the policy goals noted by Qwest changes the state

public utilities commissions’ [statutory] responsibility”). The Commission should read and

interpret the FCC’s new rule as written. Sprint is confident that if the Commission does this, it

will conclude that Rule 51.901(b) uses the statutory definition of “exchange access,” that the

statutory definition of “exchange access” uses the statutory definition of “toll telephone service,”

and that Sprint does not assesses a “separate charge” necessary to qualify as “toll telephone

service.” See Sprint Br. pp. 112-113. Accordingly, access charges are not due for non-Toll

InterMTA Traffic.

C. The Two Court Cases AT&T Cites Should be Disregarded

Rather than discussing the FCC’s new rule, AT&T focuses on two court decisions it

incorrectly claims are dispositive. AT&T Br. pp. 107-109. The first, Line Systems, Inc. v. Sprint

Nextel Corp., involved InterMTA calls delivered before the effective date of the new FCC Rule

51.901(b). No. 11-6527, 2012 WL 3024015, at *1 (E.D. Pa. July 24, 2012). That court neither

analyzed nor cited to the new rule, and did not consider the FCC’s use of terms in the CAF Order

that necessarily track back to the statutory term “telephone toll service.” Id. And, to the extent

that decision could be read to stand for the proposition that Congress did not mean what it said

(id. at *3), it should not be followed. In the end, Line Systems is a decision issued on a

preliminary Rule 12 motion, and the case was settled and dismissed before any further orders

were issued. Id. at *1. That case is no substitute for a critical analysis of the FCC’s new rule and

the underlying statutory definitions.

Global NAPS, Inc. v. Verizon New England is even less pertinent. 454 F.3d 91 (2nd Cir.

2006). In that case, the court considered an appeal of a state commission decision establishing

local calling areas for ISP-bound traffic. Id. at 93-94. After reviewing various statutes and

orders, the Court refused to find that a 2001 FCC order preempted state commissions’ authority
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in that area. Id. at 98. In the section of the opinion cited by AT&T, the court noted that “what

really mattered [historically] in determining whether an access charge was appropriate was

whether a call traversed local exchanges.” Id. at 98. This conclusion was soon outdated when,

in 2008, the FCC declared that ISP-bound traffic, despite traversing local exchanges, “falls

within the scope of section 251(b)(5).” In the Matter of High-Cost Universal Serv. Support, 24

FCC Rcd. 6475, Order on Remand & Report & Order & Further Notice of Proposed

Rulemaking, ¶ 3 (2008). In addition, to the extent the court did not believe the FCC

distinguished between calls with an “extra charge” and calls within a “home calling area,” its

premise was proven wrong in the CAF Order, where the FCC specifically described “telephone

toll service” for wireless calls as being calls “outside the customer’s plan-defined home calling

area.” CAF Order, ¶ 944 n.1902. Global NAPS is no longer sound, and cannot compel a

conclusion that the FCC did not mean what it said in 2011.

The Commission should disregard these two cases, relied on by AT&T, and should

resolve this legal issue as Sprint recommends.

D. Sprint Is Not an Interexchange Carrier

AT&T argues these issues by claiming that Sprint “is acting as an interexchange carrier

for its end users” when it carries calls across an MTA boundary. AT&T Br. p. 105. There is no

regulatory or factual support for AT&T’s position that a CMRS provider transforms into an

“interexchange carrier” under these circumstances. See Sprint Br. p. 116. The Commission

should decline to create a regulatory fiction so that AT&T can collect above-cost access charges.

Moreover, this issue has already been negotiated. As AT&T admits, “[n]either Sprint nor

AT&T Illinois is an IXC within the meaning of the agreed definition of that term in the proposed

ICA.” AT&T Br. p. 101. Even if there was a shred of truth to AT&T’s claim that Sprint
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operates as an “interexchange carrier” on InterMTA calls, the terms of the parties’ ICA

forecloses that result.

This is important, in part, because AT&T’s rationale for charging Sprint access for

AT&T’s land-to-mobile calls that Sprint sends to another MTA – calls on which AT&T provides

telephone exchange service – is its position that Sprint becomes an interexchange carrier, and

AT&T becomes an exchange access provider, when Sprint forwards AT&T’s local call across an

MTA boundary. AT&T Br. p. 118. Of course, AT&T offers no legal support for this statement

and, as Staff recognizes, that conclusion is unsupported by law and counter to common sense.

Staff Br. pp. 61-62. The Commission should reject AT&T’s assertion that Sprint is an

interexchange carrier.

E. Reply on DPL Issues

1. Issue 7: What are the appropriate definitions related to “InterMTA
Traffic”?

As demonstrated above, the Commission should recognize the distinction between “toll”

and “non-toll” InterMTA Traffic and accept Sprint’s proposed resolution of Issue 7.

2. Issue 8: What is the appropriate definition of “Switched Access
Service”?

Sprint has demonstrated that it does not owe access charges when it delivers non-Toll

InterMTA calls. AT&T’s position that it can somehow undermine this federal law by

referencing a tariff that is neither part of the ICA nor part the record lacks merit. AT&T Br. p.

102. The Commission should accept Sprint’s proposed definition of “Switched Access Service”

which, consistent with the record, ties that service to “interexchange carriers” who purchase

access service to deliver long distance calls.
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3. Issue 36: What categories of Authorized Services traffic are subject
to compensation between the Parties? (a) What are the appropriate
classifications for traffic subject to intercarrier compensation? (b)
Should the ICA identify traffic that is not subject to bill and keep? If
so, what traffic should be excluded?

Sprint explained the basis for its proposed categories of “Authorized Services Traffic” on

pages 117-118 of this Brief. Those categories follow the legal discussion above, and are less

confusing than AT&T’s proposed list. Staff agrees that a “bill and keep exemption list” would

create confusion. Staff Br. p. 58.

At page 96 of its brief, AT&T highlights why its definitions cannot be accepted. AT&T

posits that IntraMTA calls it routes to an IXC are not subject to reciprocal compensation, and

that position is integrated into its definitions. AT&T Br. p. 96. AT&T’s position, however, is

counter to the FCC’s 2011 clarification on this point in the CAF Order. Sprint Br. p. 105

(quoting CAF Order, ¶ 1007). On this basis alone, AT&T’s proposed language must be rejected.

AT&T argues Issue 36(b) by wreaking havoc on the term “non-CMRS traffic.” AT&T

Br. pp. 97-98. In that short paragraph, AT&T suggests that InterMTA Traffic is “non-CMRS”

traffic. Id. This assertion is without legal citation and support and highlights the confusion that

will result if the Commission accepts AT&T’s definitions.
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4. Issue 39: What is the appropriate compensation for “Non-Toll
InterMTA Traffic”? (a) Should the ICA include compensation terms
for Sprint’s term “Non-Toll InterMTA Traffic”? (b) What is the
appropriate compensation for mobile-to-land “InterMTA Traffic”?
(c) Should the ICA include terms for AT&T to estimate the
percentage of mobile-to-land “InterMTA Traffic”, if any, improperly
routed over trunks obtained pursuant to the ICA and bill Sprint for
terminating access in accordance with that percentage? (d) Should
the ICA obligate Sprint to provide JIP in the call records for its
originating IntraMTA and InterMTA Traffic or permit AT&T to use
alternate methods to determine jurisdiction?

Issue 40: What is the appropriate compensation for “Toll InterMTA
Traffic”? (a) Should the ICA include compensation terms for Sprint’s
term Toll InterMTA Traffic? (b) What is the appropriate
compensation for mobile-to-land InterMTA Traffic?

The Commission should reject AT&T’s proposed resolution of Issues 39 and 40 for the

reasons set forth above, and identified at page 118 of Sprint’s brief. As noted in Sprint’s

testimony, while Sprint does not believe that either party should assess an access charge on an

InterMTA call for which no toll charge is assessed to the originating end user, if the Commission

finds AT&T is permitted to assess terminating access charges on Sprint for any Sprint-originated

non-Toll InterMTA Traffic, it is only fair, reasonable and non-discriminatory for Sprint to be

entitled to assess like charges on AT&T for the inverse traffic that Sprint terminates for AT&T

customers. Sprint Ex. 2.0 (Felton Direct) page 51, lines 1073-1078. See also Staff Ex. 4.0

(Rearden Direct) page 28, lines 631-633 (AT&T is the “pseudo-IXC”).

5. Issue 41: Is either Party entitled to collect compensation on any of its
originated traffic? If so, what originated traffic is subject to such
compensation and at what rate? Is AT&T entitled to collect switched
access charges on its originating InterMTA traffic? If so, at what
rate?

As with other issues addressed in this section, Sprint’s proposal properly implements the

law for the fundamental reasons set forth above.
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The issue of land-to-mobile InterMTA Traffic deserves additional discussion. AT&T

argues that the land-to-mobile InterMTA Traffic between AT&T and Sprint is the type of traffic

described by the FCC in ¶ 1043 of the FCC’s First Report & Order. AT&T Br. p. 115. There

the FCC – talking about pre-1996 practices – referred to “‘roaming’ traffic that transits

incumbent LECs’ switching facilities, which is subject to interstate access charges.” First

Report & Order, ¶ 1043. This is off point for three reasons. First, the InterMTA Traffic at issue

in this case does not “transit” AT&T’s switch. All InterMTA Traffic in dispute is exchanged

between end users of the two carriers. AT&T’s reliance on ¶ 1043 fails on that basis alone.

Second, as Staff agrees, the traffic is not an interexchange service provided by a CMRS carrier, it

is AT&T’s own local traffic handed to Sprint. Staff Br. pp. 60-61. Third, the FCC’s discussion

cited to an order from the 1980s, and even then the FCC recognized the “toll” distinction that

Sprint has discussed at length above. In the Matter of MTS & WATS Market Structure, Mem.

Opinion & Order, 97 FCC 2d 834,1984 LEXIS 2906, ¶ 149 (1984) (“The remaining question is

whether [radio common carriers] are interexchange carriers for purposes of Part 69.... Like

wireline telephone companies, [radio common carriers] provide interstate services only to the

extent that their facilities may be used to originate or terminate toll calls. We conclude that they

are not and should not be treated as interexchange carriers under Part 69.”). AT&T’s argument

should be rejected.

F. Conclusion

The Commission should adopt Sprint’s proposed contract language to resolve the open

InterMTA issues between the parties.
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IX. MISCELLANEOUS; BILLING, DEPOSIT, ESCROW, DISCONNECTION,
DISPUTE FORM (ISSUES 13, 50, 51, 52, 53, 57, 58 AND 60)

A. Introduction

Sprint replies below to the arguments raised by AT&T and Staff regarding how the term

“Interconnection” should be defined in the ICA (Issue 13), and which assurance of payment and

disconnection provisions should be included in the ICA (Issues 50, 51, 52, 53, 58, and 60).

B. Reply on DPL Issues

1. Issue 13: Should this Agreement include provisions regarding
indirect interconnection? (a) Should the definition of Interconnection
be based on both Part 51 and Part 20 of the FCC’s rules? (b) Should
there be a distinction between “Interconnection”, as defined in 47
C.F.R. Section 51.5, and “interconnection”?

Sprint relies on its Brief in reply to the arguments raised by AT&T and Staff on this

issue. Sprint Br. pp. 120-122.

2. Issue 50: Should the definition of “Cash Deposit” and “Letter of
Credit” be Party neutral?

Issue 51: What assurance of payment language should be included in
the Agreement? (a) Should the deposit requirements apply to both
parties or only to the requesting carrier? (b) Should the ICA provide
that no deposit requirement is required as of the Effective Date based
upon Sprint’s and AT&T’s dealings with each other under their
previous interconnection agreements? (c) Under what circumstances
should a deposit be required and what should be the amount of the
deposit? (d) What other terms and conditions governing deposits
should be included in the ICA?

Sprint relies on its Brief and the Brief of Staff in reply to the arguments raised by AT&T

on Issues 50 and 51(a). Sprint Br. pp. 122-123; Staff Br. pp. 64-66.

With respect to Issue 51(c), Sprint notes that Staff has shifted its position from that taken

in its written testimony, which supported only the option of requiring a deposit when the Billed

Party has fewer than 12 consecutive months of prompt payment to the Billed Party. Staff Ex. 3.0

(Omoniyi Direct) page 13, lines 284-287. Now Staff also supports two additional, limited
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grounds for allowing a demand for deposit – if a Party files for bankruptcy, and if a party

publicly declares its inability to pay its debts. See Staff Br. p. 66. Sprint believes these two

additional grounds are unnecessary, as the practice of businesses publicly declaring they are

unable to pay their debts is virtually non-existent, and a bankruptcy filing triggers federal court

jurisdiction over how creditors may treat the entity that has filed for protection.

Sprint continues to oppose AT&T’s proposal that it be allowed to require a deposit when

it determines, in its sole judgment, that Sprint may not be creditworthy, or when Sprint increases

its purchases under the ICA. The first deposit condition is wholly subjective, giving AT&T

unchecked authority to demand a deposit if it produces an “analysis” saying there has been “an

impairment” of Sprint’s “financial health or creditworthiness.” Under this standard, any headline

conveying that the impression that the financial prospects of Sprint – or of the wireless industry

generally – are anything less than glowing would arguably be sufficient to trigger a deposit

demand from AT&T. The second condition is plainly anti-competitive: it allows AT&T to

demand a deposit when Sprint’s business improves, leading it to purchase more services from

AT&T under the ICA.

With respect to the amount of the deposit that may be required, Sprint continues to

oppose allowing the Billing Party to demand a deposit equal to 25% of the Billed Party’s annual

billings. The amount of such a deposit could easily be disproportionately high in relation to the

amount the Billed Party has failed to timely pay. See Sprint Br. pp. 125-126. Pegging the

deposit to the larger of one month’s billing or the undisputed past due amount, as Sprint

proposed in its Brief, results in a deposit that is necessarily proportional to the risk the Billed

Party bore as a result of the failure to timely pay. See id. at 126.
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In its Brief, Sprint noted that this adjustment to Sprint’s deposit language would eliminate

its originally proposed deposit cap of $50,000. Sprint Br. p. 126. To be clear, this adjustment

would also eliminate Sprint’s originally proposed minimum of $100,000 in unpaid and

undisputed charges before a deposit could be demanded. Sprint’s deposit provisions are set forth

below, and reflect its current position on the grounds for, and amount of, a deposit:

9.2 If (i) the billed Party does not pay undisputed charges due under this
agreement for more than fifteen (15) business days after the original Bill Due
Date(s), and (ii) Billed Party does not cure such failure to pay within ten (10) days
of Billing Party’s subsequent written notice to the Billed Party of such non-
payment, and (iii) Billed Party’s total unpaid undisputed charges due under this
Agreement is more than one-hundred thousand dollars ($100,000), then Billing
Party may request the Billed Party, during the term of this Agreement, to tender a
deposit in an amount equal to the greater of the typical monthly amount of the
Billed Party’s charges or the amount of the undisputed and unpaid charges
triggering the depositone month to be determined by the Billing Party in good
faith using the Standards set forth in Section 9.3.

9.3 Billing Party will rely upon commercially reasonable factors to determine
the need for and amount of any Deposit. These factors may include, but are not
limited to, payment history, number of years in business, history or service with
Billing Party, bankruptcy history, current account treatment status and financial
statement analysis. Upon the conclusion of this review, if the Billing party
continues to request a Deposit, at the Billed Party’s written request, Billing Party
will provide an explanation in writing to the Billed Party justifying such request
for a Deposit.

9.4 The Billed Party will satisfy the deposit request within thirty (30) days
following the request or explanation therefore, unless the Billed Party disagrees
with the request for deposit and invokes Dispute Resolution.

9.5 In no event, however, will the total amount being held in Deposit exceed
the lessgreater of Billed Party’s total monthly billing under this Agreement for
one month, or total amount of the unpaid, undisputed charges that prompted the
Depositfifty-thousand dollars ($50,000). Such Deposit shall take the form, at
Billed Party’s option, of cash, an Irrevocable Letter of Credit, or Surety Bond.
Interest at the rate of 10% per year will be paid to the Billed Party for any period
that a cash deposit is held by Billing Party.

9.6 Any deposit will be held by Billing Party as guarantee for the payment of
charges. A Deposit does not relieve Billed Party of the responsibility for the
prompt payment of bills. Interest at the rate of 10% per year will be paid to Billed
Party for any period that a Cash Deposit is held by Billing Party.
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9.7 If during the course of this Agreement the Billed Party paying a Deposit
establishes a minimum of twelve (12) consecutive months good payment history
with the Billing Party, the Billing Party holding a Deposit shall return the Deposit,
with interest; provided, however, that the terms and conditions set forth herein
shall continue to apply for the remainder of the Term. In determining whether a
Billed Party has established a minimum of twelve (12) consecutive months good
payment history, the Billed Party’s payment record for the most recent twelve
(12) monthly billings shall be considered.

Sprint also agrees with Staff on Issue 51(b) insofar as it is based on AT&T having made a

“binding representation” at hearing that Sprint’s 12-month prompt payment history under its

prior ICA with AT&T would meet the 12-month prompt payment history requirement for

avoiding a deposit as of the effective date of this new ICA. See Staff Br. pp. 66-67. Sprint

notes, however, that AT&T makes no mention in its Brief of this binding commitment,

continuing to ignore Sprint’s concern, and instead argues that its language should be adopted so

that it can demand a deposit as of the ICA’s effective date if Sprint’s financial condition warrants

doing so. AT&T Br. pp. 160-161. To avoid any confusion about the concern Sprint is raising,

Sprint continues to propose adoption of the following revised language:

9.1 If a party has a history of prompt paymentBased on the Parties’ experience
throughout the time any interconnection agreement between the parties has been
in effect, no deposit amount is required from either that Party as of the effective
Date.

See Sprint Br. pp. 126-127.

The only dispute on Issue 51(d) is the question of when a deposit should be returned, and

Sprint addressed that issue at pages 127-28 of its Brief. See also Staff Br. p. 69. In its Brief,

AT&T asserts that Sprint has only “nominally opposed” most of AT&T’s deposit provisions and

therefore the Commission should use AT&T’s proposed deposit language as a starting point for

the ICA. AT&T Br. pp. 161-162. AT&T recommends that the Commission adopt its deposit

language in its entirety except only that language the Commission specifically rejects. Id. As is

clear from its Brief, Sprint’s proposed deposit provisions are offered as a complete substitute for
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AT&T’s provisions. Sprint Br. pp. 122-127. And given that Staff and Sprint are in general

agreement on all the deposit issues, with the principal exception of the amount of the deposit

once it is triggered, Sprint’s proposed language, as amended above, is the appropriate starting

point. AT&T’s proposed deposit conditions are littered with terms and conditions opposed by

Staff and Sprint (e.g., no mutual deposit protection for Sprint; required form for letters of credit;

AT&T may terminate all of the agreement for failure to pay on any part of the agreement;

deposit conditions based on AT&T’s subjective view of Sprint creditworthiness or increased

purchases under the ICA; unreasonable timing for return of a deposit; etc.). AT&T’s proposal to

use its deposit language as a base should be rejected.

3. Issue 52: Is it appropriate to include good faith disputes in the
definitions of “Non-Paying Party”, or “Unpaid Charges?

Issue 53: Should the Billed Party be required to pre-pay good faith
disputed amounts into an escrow account pending resolution of the
good faith dispute? (a) Should a Party that disputes a bill be required
to pay the disputed amount into an interest-bearing escrow account
pending resolution of the dispute? (b) Should a Party that disputes a
bill be required to use the preferred form or method of the Billing
Party to communicate the dispute to the Billing Party? (c) Should the
ICA refer to the Party that disputes and does not pay a bill as the
“Disputing Party” or the “Non-Paying Party”?

Issue 60: Can a Party require that its form be used for a billing
dispute to be valid? Should the ICA require the Disputing Party to
use the Billing Party’s preferred form in order to dispute a bill?

Sprint has already addressed the arguments raised by AT&T on Issues 52, 53, and 60.

Sprint Br. pp. 128-132; see also Staff Br. pp. 69-73, 75. However, on Issue 52(c), Sprint now

supports Staff’s position. Upon further review, Sprint now agrees with Staff that neither “Non-

Paying Party” nor “Disputing Party” need be used in the ICA to refer to a Billed Party disputing

a charged amount.
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In addition, on Issue 53, the Commission’s TRO/TRRO Arbitration Decision, Docket No.

05-0442, does not support AT&T’s position the conclusion that the Commission has previously

adopted escrow provisions like the ones proposed here. AT&T Br. pp. 170-171. There, the issue

of escrow arose only “after an independent auditor ha[d] made a determination” that the disputed

amount was not in error and should be paid. Id. at 171. The Commission reasoned that where an

independent fact finder has made such a determination in the course of an agreed upon dispute

resolution process, it was commercially reasonable to require the party owing the money to put it

into escrow if it wished to further contest the independent determination. Id. Here, AT&T seeks

to require escrowing of disputed amounts before any dispute resolution process begins, rather

than only after the dispute is initially resolved in its favor by an independent auditor. The

TRO/TRRO Arbitration Decision has no relevance to AT&T’s proposed escrow terms.

4. Issue 57: Under what circumstances may a Party disconnect the other
Party for nonpayment, and what terms should govern such
disconnection?

Issue 58: Should the period of time in which the Billed Party must
remit payment in response to a Discontinuance Notice be forty-five
(45) or fifteen (15) days?

Sprint fully addressed Issues 57 and 58 in its Brief. See Sprint Br. pp. 133-134.

C. Conclusion

The Commission should adopt Sprint’s proposed contract language on the miscellaneous

issues as discussed above.

X. CONCLUSION

Sprint respectfully requests that the Commission resolve the open issues as it requests,

and to approve Sprint’s proposed contract language to implement such resolutions.
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Opinion 

 

MEMORANDUM OF DECISION 

WARREN W. EGINTON, Senior District Judge. 

*1 This is a declaratory judgment action concerning a 

decision by the Connecticut Department of Public Utility 

Control (―DPUC‖) issued on October 7, 2009. Plaintiff 

Southern New England Telephone Company, d/b/a AT & 

T Connecticut (―AT & T Connecticut‖), asks the Court to 

find DPUC‘s ruling to be unlawful and to issue an 

injunction barring its enforcement. 

  

 

BACKGROUND 

I. The Telecommunications Act of 1996 

Congress passed the Telecommunications Act of 1996 

(―1996 Act‖) to promote competition in all 

telecommunications markets, including markets for local 

exchange services. Before the 1996 Act, states would 

typically grant an exclusive franchise in each local service 

to a local exchange carrier (―LEC‖) which owned the 

local exchange network and its component parts. See 

Worldcom, Inc. v. Conn. Dep’t of Pub. Util. Control, 375 

F.Supp.2d 86, 88 (D.Conn.2005). The 1996 Act changed 

this system. Under the law, ―[s]tates may no longer 

enforce laws that impede competition, and incumbent 

LECs are subject to a host of duties intended to facilitate 

market entry.‖ AT & T Corp. v. Iowa Utils. Bd., 525 U.S. 

366, 371, 119 S.Ct. 721, 142 L.Ed.2d 835 (1999). 

  

Pursuant to the 1996 Act, an incumbent LEC (―ILEC‖) is 

obligated to interconnect with a new competitor‘s 

facilities ―to whatever extent is necessary to allow the 

competitor‘s facilities to operate.‖ Verizon Communs., 

Inc. v. FCC, 535 U.S. 467, 491, 122 S.Ct. 1646, 152 

L.Ed.2d 701 (2002) (citing 47 U.S.C. §§ 251(a) and 

(c)(2)). Section 251 of the 1996 Act creates a three-tiered 

structure that spells out the duties incumbent upon ILECs 

to create a competitive market. Section 251(a) requires 

that every telecommunication carrier interconnect directly 

or indirectly with the facilities and equipment of other 

telecommunications carriers. 47 U.S.C. § 251(a). Section 

251(b) places obligations on all LECs. Finally, section 

251(c) puts additional requirements upon ILECs, 

including a requirement that it share its network. 

Worldcom, 375 F.Supp.2d at 88. The section requires that 

each ILEC (1) negotiate the terms and conditions of 

agreements in connecting with new entrants into the 

market and (2) interconnect with new entrants. 47 U.S.C. 

§ 251(c). In addition, an ILEC must provide to ―any 

requesting telecommunications carrier for the provision of 

telecommunications service, non-discriminatory access to 

network elements on an unbundled basis at any 

technically feasible points on rates, terms and conditions 

that are just, reasonable, and nondiscriminatory in 

accordance with the terms and conditions of the 

agreement and the requirements of [47 U.S.C § 252] .‖ 47 

U.S.C. § 251(c)(3). When an entrant seeks access to an 

ILEC‘s system, the entrant and incumbent may negotiate 

the terms of such access. If that fails, the parties can 

petition the state commission to arbitrate the parties‘ open 

issues. AT & T Corp., 525 U.S. at 371–73. 

  

Section 252 provides the procedures for negotiations for 

terms of interconnection. Pursuant to section 252(d), 

when a state commission is called upon to arbitrate rates 

for interconnection, the rates are to be based on the total 

element longrun incremental cost (―TELRIC‖) 

methodology. In the Matter of Implementation of the 

Local Competition Provisions in the Telecommunications 

Act of 1996, 11 F.C.C.R. 15499 (1996) (―First Report and 

Order ‖); 47 C.F.R. § 51.505. The terms agreed upon by 

the parties are subject to approval by the state 
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commission. 47 U.S.C. § 252(e). The agreement may be 

rejected only if (1) it discriminates against a 

telecommunication carrier who is not a party; (2) the 

implementation is not consistent with the public interest, 

convenience or necessity; or (3) the agreement does not 

meet the requirements of section 251, the regulations 

promulgated pursuant thereto or section 252(d). 47 U.S.C. 

§ 252(e)(2). 

  

*2 Where two carriers must indirectly interconnect, they 

do so through an intermediate carrier. In re Developing a 

Unified Intercarrier Compensation Regime, 20 F.C.C.R. 

4685, ¶ 120 (2005) (―Further Notice of Proposed 

Rulemaking ‖). The immediate carrier provides ―transit 

service‖ or ―transiting.‖ An intermediate carrier transits a 

signal from an originating carrier to a terminating 

carrier‘s end customer.
1
 The intermediate carrier is 

usually an ILEC. 

  

 

II. AT & T Connecticut and Pocket Communications’ 

History 

This action is a challenge to a decision by the DPUC on a 

petition by Youghiogheny Communications–Northeast, 

LLC d/b/a Pocket Communications (―Pocket‖). Pocket is 

a wireless telecommunication service provider. The 

petition sought a declaratory ruling that Southern New 

England Telephone Company d/b/a AT & T Connecticut 

(―AT & T Connecticut‖) was in violation of Conn. 

Gen.Stat. § 16–247B. 

  

Plaintiff AT & T Connecticut is an ILEC in Connecticut. 

It had a state-granted franchise to act as the exclusive 

provider prior to the enactment of the 1996 Act. 

According to the brief submitted by Comcast Phone of 

Connecticut, Inc., Cablevision Lightpath—CT, Inc. and 

Cox Connecticut Telecom, LLC (together, ―Carriers‖), 

and as found by the DPUC in its decision, AT & T 

Connecticut is the only carrier that has direct 

interconnections with every other competitive local 

exchange carrier (―CLEC‖) and wireless provider in the 

state of Connecticut. 

  

The DPUC is a ―state commission‖ as defined by 47 

U.S.C. § 153(48) insofar as it has ―regulatory jurisdiction 

with respect to intrastate operations of carriers.‖ 

Defendants Palermino, Delgobbo and Betoski are 

commissioners of the DPUC and are sued in their official 

capacities. 

  

 

STANDARD OF REVIEW 

Pursuant to 47 U.S.C. § 252(e)(6), federal courts have 

jurisdiction to review state commission decisions and 

determinations. Although the 1996 Act does not specify 

how federal district courts are to review such decisions 

and determinations, courts have concluded that the state 

commission‘s interpretations of federal law are reviewed 

de novo. See S. New Eng. Tel. Co. v. MCI WorldCom 

Communs., Inc., 353 F.Supp.2d 287, 290 (D.Conn.2005). 

The commission‘s interpretations of state law and its 

findings of fact are reviewed under an ―arbitrary and 

capricious‖ standard. See Worldcom, 375 F.Supp.2d at 92. 

  

 

DISCUSSION 

In this challenge to the DPUC‘s decision, there are several 

issues for the Court to resolve. The first question is 

whether transit service qualifies as ―interconnection‖ 

under the 1996 Act. If transit service indeed qualifies as 

interconnection, is it indirect interconnection governed 

under 47 U.S.C. § 251(a) or direct interconnection under 

47 U.S.C. § 251(c)? Then, if transit service is direct 

interconnection, must it be provided at TELRIC-based 

price rates? 

  

 

I. Whether Transiting Service Qualifies As 

“Interconnection” and What Kind of Interconnection 

Is It? 

*3 In its decision, the DPUC found that ILECs must 

provide transit service pursuant to 47 U.S.C. §§ 251 and 

252. AT & T Connecticut contends that the FCC has 

precluded this finding. Defendants argue, on the other 

hand, that the FCC has merely denied making a decision 

on such point. 

  

Interconnection refers to the ―the physical linking and use 

of networks owned by different carriers to permit 

customers of one carrier to call customers of another 

carrier.‖ Iowa Network Servs., Inc. v. Qwest Corp., 385 

F.Supp.2d 850, 855 n. 6 (S.D.Iowa 2005). The FCC‘s 

regulations define interconnection as ―the linking of two 

networks for the mutual exchange of traffic.‖ 47 C.F.R. § 

51.5; First Report and Order, 11 F.C.C.R. 15499, ¶ 176. 

The regulations exclude ―transport and termination of 

traffic‖ from the definition of interconnection. 47 C.F.R. § 

51.5. ―Interconnection‖ refers to the physical linking of 

two networks through the provision of necessary facilities 

and equipment. See Southwestern Bell Tel., L.P. v. Mo. 

Pub. Serv. Comm’n, 530 F.3d 676, 684 (8th Cir.2008). It 

does not refer to the provision of any specific service. AT 

& T Corp. v. FCC, 317 F.3d 227, 234–35 (D.C.Cir.2003). 
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Under section 251(c), CLECs do not have the legal 

obligation that ILECs have to directly connect between 

carriers. See 47 U.S.C. § 251(c) (only ILECs must 

interconnect directly). Therefore, CLECs rely on an ILEC 

to serve as intermediary to connect two users of the 

network. This service is considered ―transit traffic 

service‖ (―TTS‖). 

  

The FCC stated numerous times in dicta that it has not 

found a duty for an ILEC to provide transit service. This 

statement is usually in conjunction with a statement that 

the specific case is not the occasion to determine whether 

such a duty exists. See, e.g., In re Application by Qwest 

Commc’ns. Int’l, Inc., 18 F.C.C.R. 7325, ¶ 92 n. 305 

(2003) (―Although we do not address the merits of AT & 

T‘s assertion that Commission rules require Qwest to 

provide transit service under section 251(c)(2), we note 

that the Commission has not had occasion to determine 

whether incumbent LECs have such a duty, and we find 

no clear Commission precedent or rules declaring such a 

duty.‖); In re Petition of WorldCom, Inc. Pursuant to 

Section 252(e)(5), 17 F.C.C.R. 27039, ¶ 117 (Wireline 

Competition Bureau, 2002) (―WorldCom Petition ‖) 

(same); In re Application by BellSouth Corp., 17 F.C.C.R. 

25828, ¶ 155 (2002) (same). 

  

More recently, the FCC has started to reconsider this 

approach. In 2005, the FCC wrote: 

We seek comment on the Commission‘s legal authority 

to impose transiting obligations. For example, 

competitive LECs and CMRS carriers point to sections 

251(a)(1) and 251(c)(2)(B) of the Act in support of 

transiting obligations. AT & T and Sprint contend that 

the language in section 251(a) regarding indirect 

interconnection requires carriers to provide transiting 

arrangements. In addition, these carriers rely on the ―at 

any technically feasible point‖ language in section 

251(c)(2)(B) in support of transiting obligations. They 

explain that interconnection at the tandem switch 

provides access to the full tandem switching 

functionality, including access to subtending end 

offices owned by carriers other than the tandem 

provider. Furthermore, Sprint points to the language of 

section 251(c)(2)(a), requiring incumbent LECs to 

interconnect with requesting carriers for the 

―transmission and routing of telephone exchange 

service and exchange access,‖ to support transiting 

obligations. 

*4 Under section 251(a) of the Act, 

telecommunications carriers ―should be permitted to 

provide interconnection pursuant to section 251(a) 

either directly or indirectly, based upon their most 

efficient technical and economic choices.‖ ... We seek 

comment on whether that definition applies, or should 

apply, in the context of section 251(a). In particular, we 

ask parties to comment on whether the statutory 

language regarding the duty to interconnect directly or 

indirectly under section 251(a) should be read to 

encompass an obligation to provide transit service. To 

whom would that implied obligation run? Parties 

commenting on this issue should address the positions 

raised in the record and any other arguments 

concerning the Commission‘s legal authority to impose 

transiting obligations. 

Further Notice of Proposed Rulemaking, 20 F.C.C.R. 

4685, ¶¶ 127–28 (footnotes omitted); see also Qwest 

Corp. v. Cox Neb. Telcom, LLC, 2008 U.S. Dist. LEXIS 

102032, *12–14, 2008 WL 5273687 (D.Neb. Dec. 17, 

2008) (observing that the FCC was soliciting comment on 

whether transiting qualifies as interconnection); In re 

Connect Am. Fund, 2011 FCC LEXIS 315, ¶ 683, 2011 

WL 466775 (F.C.C. Feb. 9, 2011). 

  

The Qwest Corp. court concluded that section 251(c) 

requires ILECs to provide transit service based on the 

FCC‘s statements in 20 F.C.C.R. 4685. Specifically, the 

court commented that the FCC‘s statements ―indicate that 

the FCC‘s existing rules and decisions do not preclude‖ 

such a finding. Qwest Corp., 2008 U.S. Dist. LEXIS 

102032, at *13, 2008 WL 5273687. 

  

Reviewing the applicable FCC regulations and decisions 

as well as the relevant case law, the Court must conclude 

that interconnection under section 251(c) includes the 

duties to provide indirect interconnection and to provide 

transit service. The 1996 Act was passed to expand access 

and to promote competition within local 

telecommunications markets. See Verizon Communs., 535 

U.S. at 489. Therefore, the 1996 Act and its attendant 

regulations should be interpreted so as to promote 

competition. See Mich. Bell Telephone Co. v. Covad 

Communs. Co., 597 F.3d 370, 387 (6th Cir.2010) (Sutton, 

J., dissenting) (―Who wants a local phone service that 

connects customers to just a handful of other individuals 

in the community?‖). 

  

Reading section 251(c) as requiring an ILEC to provide 

indirect interconnection is not the large logical jump that 

AT & T Connecticut argues it is. First, the FCC has never 

precluded such a finding; but the FCC has never 

addressed the question directly. Rather, the FCC has 

declined in dicta to find the appropriate manner to treat 

TTS and indirect interconnection. AT & T Connecticut 

rests its argument in great part on the Wireline 

Competition Bureau‘s statements in the WorldCom 

Petition, 17 F.C .C.R. 27039, ¶ 117. Contrary to AT & T 
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Connecticut‘s characterization of it, this decision by the 

FCC was in line with other decisions by the FCC. 

Namely, it declined to find that an ILEC had a duty to 

provide TTS under section 251(c)(2). 

  

*5 In addition, the Court cannot find that the FCC‘s 

failure to definitively rule on the provision of TTS as an 

affirmative decision to exclude TTS from the definition of 

interconnection. For this argument, AT & T Connecticut 

relies upon the Supreme Court‘s decision in Geier v. 

American Honda Motor Co. In that case, the Supreme 

Court cautioned courts not to ―find pre-emption too 

readily in the absence of clear evidence of a conflict.‖ 

Geier v. Am. Honda Motor Co., 529 U.S. 861, 881, 120 

S.Ct. 1913, 146 L.Ed.2d 914 (2000). The Court cannot 

conclude that the DPUC‘s determination conflicts with 

the FCC‘s regulations and the 1996 Act or that the FCC‘s 

statements demonstrate that the FCC sought to set a 

definitive rule. Neither the language of the 1996 Act nor 

the applicable regulations support the conclusion that 

Congress intended to preclude states from deciding as the 

DPUC did. 

  

The Court also relies on the fact that interconnection is 

the provision of equipment and supplies, not a service in 

and of itself. Requiring interconnection is a means to 

ensure that an LEC entering a market can connect to the 

preexisting network. This in turn minimizes the costs to 

the new LEC by not forcing it to create a duplicate and 

redundant infrastructure to the preexisting one established 

by the monopolist incumbent. See Wis. Bell, Inc. v. Bie, 

340 F.3d 441, 442 (7th Cir.2003) (―The competitor will 

find it difficult to compete unless it is interconnected with 

the local network. The [1996 Act] provides a machinery 

for encouraging interconnection.‖). 

  

By AT & T Connecticut‘s reading of the statute, if the 

only way for two new CLECs to connect were through the 

preestablished hardware and equipment of an ILEC with 

whom the CLECs could not reach an agreement to 

provide TTS, the CLECs would be forced to create a new 

infrastructure redundant to what the ILEC already 

possesses. Further Notice of Proposed Rulemaking, 20 

F.C.C.R. 4685, ¶¶ 125–26. This redundancy is precisely 

what the 1996 Act sought to eliminate. 

  

Indirect interconnection is therefore necessary to ensure 

that new CLECs to a market can connect at minimal cost 

so as to promote competition within the market. See 

Qwest Corp., 2008 U.S. Dist. LEXIS 102032 at *8–9, 

2008 WL 5273687 (―Because transit service is essential to 

indirect interconnections, the text of Section 251(a) 

strongly indicates that an ILEC is required to provide 

transit under the Act.‖); Further Notice of Proposed 

Rulemaking, 20 F.C.C.R. 4685, ¶ 125 (―The record 

suggests that the availability of transit service is 

increasingly critical to establishing indirect 

interconnection—a form of interconnection explicitly 

recognized and supported by the Act. It is evident that 

competitive LECs ... often rely upon transit service from 

the incumbent LECs to facilitate indirect interconnection 

with each other. Without the continued availability of 

transit service, carriers that are indirectly interconnected 

may have no efficient means by which to route traffic 

between their respective networks.‖). Insofar as section 

251(c) requires an ILEC to provide equipment to enable 

carriers to connect, that duty includes indirect connection. 

See Qwest Corp., 2008 U.S. Dist. LEXIS 102032, *11, 

2008 WL 5273687 (―While the Court was correct in 

finding that interconnection does not generally include the 

transport of traffic, an ILEC‘s obligation to provide transit 

service is an exception to the general rule.‖). 

  

*6 AT & T Connecticut also argues that TTS cannot 

constitute interconnection because it does not involve the 

mutual exchange of traffic as required by 47 C.F.R. § 

51.5. AT & T Connecticut argues that when it acts as a 

courier between two CLECs, no traffic is originating 

within its system, and therefore, there is no exchange of 

its traffic. 

  

AT & T Connecticut misreads the regulation. Pursuant to 

the regulation, interconnection is the ―the actual physical 

‗linking of two networks for the mutual exchange of 

traffic.‘ ‖ Bellsouth Telecomms., Inc. v. Southeast Tel., 

Inc., 462 F.3d 650, 652 (6th Cir.2006) (quoting 47 C.F.R. 

§ 51.5). A plain reading of the regulation does not require 

that there be the mutual exchange of traffic originating 

within each LEC‘s network. Rather, the Court reads the 

language as requiring only that the physical link between 

the LECs be capable of the mutual exchange of traffic. 

AT & T Connecticut‘s reading of the regulation would 

add language that does not exist. Namely, that the traffic 

is originated within the AT & T Connecticut system. As 

an incorrect reading of the regulation, the Court will reject 

it. 

  

Finally, AT & T Connecticut argues that the exclusion of 

―transit and termination‖ from the definition of 

―interconnection‖ includes TTS. Transit service includes 

the transmission of a signal from a CLEC to another 

CLEC over the ILEC‘s system. See Qwest Corp., 2008 

U.S. Dist. LEXIS 102032 at *14, 2008 WL 5273687. 

―Transit and termination,‖ on the other hand, refers to the 

transmission of a call through the CLEC to the end-user. 

See Union Tel. Co. v. Qwest Corp., 495 F.3d 1187, 1191 

(10th Cir.2007). Transit service as understood in the law 

is the carrying of traffic between two CLECs. It does not 
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include the final connection with the end-user. This 

distinction is critical for the law turns on the fact that 

transit and termination refers to the transfer of a signal to 

the CLEC and then the CLEC‘s transmission of the signal 

to the end user. The exclusion of transit and termination 

from interconnection therefore does not affect TTS. 

  

Because the DPUC‘s decision is not inconsistent with the 

1996 Act or the FCC‘s regulations, the DPUC had the 

authority to conclude that the interconnection obligations 

included the obligation to provide TTS. 47 U.S.C. § 

251(d)(3).
2
 

  

 

II. How Must Indirect Interconnection Be Priced? 

In its decision, the DPUC stated that it expected any 

change of law provision in the commercial agreements to 

take effect and require the deletion of the TTS provisions 

from the commercial agreements. Therefore, the DPUC 

required that AT & T Connecticut‘s TTS rates be revised 

to conform to DPUC-established pricing levels. The 

DPUC then ordered AT & T Connecticut to reduce its 

TTS to TSLRIC-level
3
 for an interim period until new 

agreements between AT & T Connecticut and the CLECs 

could be reached. 

  

The 1996 Act permits the use of negotiated agreements 

between exchange carriers to set rates for the transfer of 

traffic. See Verizon Communs., 535 U.S. at 492; 47 

U.S.C. §§ 252(a)-(b). State utility commissions must 

accept these negotiated rates unless they discriminate 

against a carrier that is not a party to the agreement or is 

otherwise contrary to the public interest. 47 U.S.C. §§ 

252(e)(1) and (e)(2)(A). When carriers fail to agree on a 

negotiated agreement, either party has the option under 

the law to request mediation by the state commission. 47 

U.S.C. § 252(a)(2). The state commission is subject to the 

duties specified in section 251 and the standards set forth 

in section 252(d) as well as the relevant FCC regulations. 

Verizon Communs., 535 U.S. at 492–93. 

  

*7 These voluntarily negotiated agreements are 

encouraged and preferred under the 1996 Act. See MCI 

Telecomm. Corp. v. Bell Atlantic–Pennsylvania, 271 F.3d 

491, 500 (3d Cir.2001) (―The Act‘s clear preference is for 

such negotiated agreements.‖); see also Verizon N. v. 

Strand, 309 F.3d 935, 940 (6th Cir.2002) (observing that 

―private negotiation‖ is the ―centerpiece‖ of the 1996 

Act). As such, they are permitted to depart from the strict 

requirements that state commissions must follow when 

they set rates. See MCI Telecomm. Corp. v. U.S. West 

Communications, 204 F.3d 1262, 1266 (9th Cir.2000); 

MCI Telecomm., 271 F.3d at 500 (―An agreement reached 

through negotiation need not conform to all the detailed, 

specific requirements of § 251; negotiation consequently 

bestows a benefit to those carriers able to resolve issues 

through negotiation and compromise.‖); see also Qwest 

Corp. v. PUC of Colo., 479 F.3d 1184, 1188 (10th 

Cir.2007). As the FCC has indicated, the rules are meant 

to create a default regime that encourages mutually 

agreeable arrangements between the parties. First Report 

and Order, 11 F.C.C.R. 15499, ¶ 752. 

  

Under the 1996 Act, an ILEC must provide service ―on 

rates, terms and conditions that are just, reasonable, and 

nondiscriminatory....‖ 47 U.S.C. § 251(c)(2)(C). 

Furthermore, the ILEC must negotiate in good faith, 

which includes the obligation not to ―refus[e] to include 

in an arbitrated or negotiated agreement a provision that 

permits the agreement to be amended in the future to take 

into account changes in Commission or state rules .‖ 47 

C.F.R. § 51.301(c)(3). 

  

The DPUC argues that it had the authority to impose 

interim rates based on TELRIC because of (1) AT & T 

Connecticut‘s failure to comply with the DPUC‘s 

repeated directives to submit a cost of service study and 

(2) the disparity between the rates charged and the costs 

incurred by the provider. The law supports neither of 

these explanations for the DPUC‘s exercise of its 

authority. The chief question in this analysis is to what 

extent the DPUC‘s decision can apply to other negotiated 

agreements beyond those at issue in the decision. 

  

In Wis. Bell, the Seventh Circuit Court of Appeals ruled 

that the state utility commission‘s attempted to set 

TELRIC-based pricing for all carriers was preempted 

because it ―short-circuits negotiations, making hash of the 

statutory requirement....‖ Wis. Bell, 340 F.3d at 445. The 

Court of Appeals observed that the commission‘s rule 

would undermine the negotiated legislative consensus that 

went into the 1996 Act and Congress‘s preference for 

negotiated resolutions. Several other Courts of Appeal 

have ruled similarly. See, e.g., Verizon New Eng., Inc. v. 

Me. PUC, 509 F.3d 1, 9 (1st Cir.2007) (addressing section 

271); Pac. Bell v. Pac–West Telecomm, Inc., 325 F.3d 

1114, 1127 (9th Cir.2003); Verizon North, 309 F.3d at 

939–44. 

  

To the extent that any negotiated agreements do not 

contain a change-of-law provision, the DPUC‘s decision 

can have no effect. Contrary to the Carriers‘ argument, a 

negotiated agreement lacking a change-of-law provision 

is not void. The regulations state that refusing to including 

a change-of-law provision in a negotiated agreement 

violates the duty of good faith. 47 C.F.R. § 51.301(c)(3). 

This language does not require that such clause be 

included, but that it be included upon demand. There is no 
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evidence before the Court of whether such provisions 

were included in the relevant negotiated agreements and, 

if they were not, whether the CLEC demanded them 

during negotiations. The language of the regulation makes 

clear that only such demand can trigger application of 47 

C.F.R. § 51.301(c)(3). 

  

*8 As for those agreements that include such provision, 

the DPUC‘s conclusion that interconnection includes TTS 

would trigger the application of the provision. Without 

the agreements before the Court, however, the Court 

cannot determine how the DPUC‘s decision would affect 

the agreements. 

  

Similarly, without addressing the actual terms of the 

agreements, the DPUC‘s decision to provide for an 

interim pricing level is arbitrary and capricious. See Pac. 

Bell, 325 F.3d at 1127–28. Pursuant to the 1996 Act, the 

parties should be given the opportunity to renegotiate 

their agreements—the preferred tool for setting rates—if 

permitted under the agreements and the relevant contract 

law. Should the parties fail to reach an agreement, the 

DPUC can certainly require AT & T Connecticut to 

provide TTS at TELRIC-based rates, but only pursuant to 

sections 252(a)(2)-(b). See Qwest Corp., 2008 U.S. Dist. 

LEXIS 102032 at *15–16, 2008 WL 5273687; First 

Report and Order, 11 F.C.C.R. at 15844. The DPUC‘s 

decision will be reversed and remanded only as to this 

issue. 

  

 

CONCLUSION 

For the foregoing reasons, the Court AFFIRMS the 

DPUC‘s decision in part and REVERSED and 

REMANDS the decision in part in accordance with this 

ruling as to interim pricing level. The Clerk is instructed 

to close this case. 

  

Parallel Citations 
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 Footnotes 
1
 Of course, there can be multiple intermediate carriers in a given situation for sufficiently remote originating and terminating 

carriers. 

 
2
 As noted by the Carriers, many state regulatory commissions have reached a similar conclusion to the DPUC. See, e.g., Petition for 

Arbitration of the Interconnection Agreement Between BellSouth Telecom., Inc. and Intermedia Comm’s., Inc., Alabama Pub. Serv. 

Comm’n, 2000 Ala. PUC LEXIS 1924, *122 (July 11, 2000); Joint Petition for Arbitration of NewSouth Communications Corp., 

NUVOX Communications, Inc. KMC Telecom V, Inc., KMC Telecom III LLC, and Xspedius Communications, LLC on Behalf of its 

Operating Subsidiaries Xspedius Management Co. Switched Services, LLC, Xspedius Management Co. of Lexington, LLC and 

Xspedius Management Co. of Louisville, LLC of an Interconnection Agreement with BellSouth Telecommunications, Inc., 

No.2004–00044, 2005 Ky. PUC LEXIS 810, *22, 2005 WL 2661178 (KY Pub. Serv. Comm‘n, Sept. 26, 2005), overruled on other 

grounds sub nom. Bellsouth Telecomms., Inc. v. Cinergy Comms. Co., 2006 U.S. Dist. LEXIS 11535, 2006 WL 695424 (E.D. KY 

Mar. 20, 2006); Application of Cox Nebraska Telecom, LLC, Omaha, seeking arbitration and approval of an interconnection 

agreement, Nebraska Pub. Serv. Comm‘n, No. C–3796, Order Approving Agreement, 2008 Neb. PUC LEXIS 30, *3 (January 29, 

2008); In the Matter of Joint Petition of New South Comms. Corp. for Arbitration with BellSouth Telecommunications, Inc., NC 

Util. Comm‘n, No. P–772, Sub 8, P–913, Sub 5, P–989, Sub 3, P–824, Sub 6, P–1202, Sub 4, 2005 N.C. PUC LEXIS 888, *131 

(July 26, 2005); In the Matter of the Establishment of Carrier–to–Carrier Rules, Ohio Pub. Util. Comm‘n, Case No. 

06–1344–TP–ORD, 2007 Ohio PUC LEXIS 572, *92–93, 2007 WL 2420404 (Aug. 22, 2007). 

 
3
 Section 252(d) refers to the TELRIC pricing methodology. State commissions are free to determine a just and reasonable rate for 

interconnection. The DPUC has done so and uses the term ―TSLRIC‖ (―Total Service Long Run Incremental Cost‖) for its rate. 

For the purposes of this ruling, the terms are used interchangeably. 
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INTRODUCTION AND SUMMARY 

 The Commission should follow one overriding objective in this proceeding:  to confine 

the uncertainties and inefficiencies of intercarrier compensation regulation to the PSTN and keep 

them from infecting the Internet.  As the PSTN sunsets, so should this singularly dysfunctional 

field of regulatory controversy.  In the long run, there will be little or no “interconnection for the 

exchange of voice traffic,”1 the traditional preoccupation of intercarrier compensation rules.  

Instead, in this era of convergence, there will be interconnection for the exchange of Internet 

Protocol (“IP”) packets, of which voice-bearing packets will be but a small subset.  Market 

forces will ensure the efficiency of those data interconnection arrangements, just as they have 

since the federal government privatized the Internet backbone in the early 1990s.   

 Interconnection Between IP Networks.  Portions of the FNPRM seem to overlook how 

this single greatest communications trend of the modern era, the convergence of all electronic 

communications over the IP platform, revolutionizes the answers to interconnection questions.  

For example, the FNPRM can be read to suggest that IP-to-IP interconnection—defined here as 

the exchange of traffic between unaffiliated networks independently operating in IP format—is a 

new development that network operators “should begin planning for” and that the Commission 

must develop a “policy framework” to superintend.2  But such interconnection is as old as the 

commercial Internet.  For the past two decades, the interconnection agreements that enable 

information-bearing IP packets to travel between two different IP networks have taken the form 

of bilateral peering and transit contracts.  Those private agreements have always been 

unregulated, and they are responsible for the phenomenal success of the modern Internet, where 
                                                 
1  E.g., Report and Order and Further Notice of Proposed Rulemaking, Connect America 
Fund et al., FCC 11-161, WC Docket Nos. 10-90 et al., ¶¶ 42, 652-53, 1011, 1341, 1344 (rel. 
Nov. 18, 2011) (“Order” or “FNPRM”). 
2  Id. ¶ 1010.   
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millions of Internet users exchange calls by means of mass market, over-the-top VoIP services 

every day.   

 Similarly efficient private agreements will continue to govern the exchange of IP packets 

in the years to come, even as all “carriers” complete their transition to IP networks.  There is no 

plausible basis for concern that traffic exchanges between IP networks will be any less efficient 

in the future than they have been for the past two decades or any more in need of prescriptive 

regulation.  In part because IP technology is distributed and packet-switched, indirect 

interconnection (via transit links) has always been the predominant form of interconnection on 

the Internet.  And the multiplicity of alternative transit routes into a given ISP’s network, 

combined with the interdependence of every IP network on every other, deprives any ISP of the 

ability to coerce inefficiently high payments from any other IP network.   

 In addition, regulation of IP-to-IP interconnection arrangements would be not only 

needless, but affirmatively harmful.  First, it would subject IP traffic exchanges, for the first 

time, to the hornet’s nest of regulatory controversies that have long beset the PSTN.  For 

example, such regulation would mire the industry in intractable disputes about whether ever-

evolving forms of IP-to-IP interconnection should be characterized as (regulated) “managed 

packet” exchanges “outside” the Internet or instead as part of the (long-unregulated) system of 

Internet peering and transit agreements.  Such regulation would also distort the natural 

development of the Internet.  The strong trend in the IP ecosystem is toward convergence, and 

differential regulatory treatment for IP packets carrying “voice” content would artificially 

impede prospects for integrating such packets with Internet traffic more generally, which already 

carries countless over-the-top VoIP calls without any regulatory oversight.  Determining whether 

a particular packet, or stream of packets, contains the specific type of “voice” content to be 
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regulated—and not other categories of unregulated voice, video, or data content—would 

generate endless technical and regulatory disputes and mire the industry in years of litigation.   

 Just as troubling, any U.S. regulation of IP-to-IP interconnection would encourage 

foreign authorities, acting through the International Telecommunication Union (“ITU”), to begin 

regulating Internet peering and transit in opposition to U.S. interests.  As NTIA Administrator 

Lawrence Strickling recently explained: 

Many governments have called for the ITU to play a greater role in regulating 
peering and termination charges in order to compensate for lost 
telecommunication fees . . . . These governments fail to acknowledge how 
fundamentally different the Internet is to the forms of communication which 
preceded it.  The Internet . . . . is a diverse, multi-layered system that thrives only 
through the cooperation of many different parties.  All of these parties together 
form the ‘network of networks’ that we call the Internet, and to disrupt even one 
would jeopardize the entire system.3   

Similarly, Commissioner McDowell rightly characterizes as “chilling” the various ITU proposals 

to “[i]mpose unprecedented economic regulations such as mandates for rates, terms, and 

conditions for currently unregulated traffic-swapping agreements known as ‘peering.’”4  These 

concerns are hardly new.  A dozen years ago, the State Department emphasized to the ITU that 

“the United States firmly believes that establishing even high-level principles of price regulation 

for Internet charging arrangements based on the old telephony model would undermine the 

opportunities for broad and sustained development that are a fundamental characteristic of this 

                                                 
3  Remarks of Assistant Secretary Lawrence E. Strickling at the Brookings Inst., Principles 
for Internet Governance:  An Agenda for Economic Growth and Innovation (Jan. 11, 2012), 
http://www.ntia.doc.gov/speechtestimony/2012/remarks-assistant-secretary-strickling-brookings-
institutions-center-technology (“Strickling Brookings Remarks”).   
4  Robert M. McDowell, The U.N. Threat to Internet Freedom, Wall St. J., Feb. 21, 2012, 
available at http://online.wsj.com/article/SB1000142405297020479240
4577229074023195322.html (“McDowell, U.N. Threat to Internet Freedom”). 
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technology[.]”5  Today, these threats of foreign regulation are resurgent and real, and the 

Commission would exacerbate them if it announced that the United States, too, is seriously 

considering the regulation of IP-to-IP interconnection, no matter what esoteric distinctions the 

Commission might invoke in an effort to cabin that initiative.   

 FCC regulation of IP-to-IP interconnection would be not only unwise as a policy matter, 

but also unlawful.  The Commission has no authority, under Title II or otherwise, to regulate 

interconnection between two providers of Title I information services, as IP services should 

generally be classified.  In addition, the section 251(c) requirements specific to “ILECs” do not 

apply to an information services provider, even if affiliated with a legacy telco, that provides IP-

based services by means of new packet-switched, fiber-based networks.  That result makes 

abundant sense.  In 1996, ILECs occupied nearly 100 percent of the relevant market (“local 

exchange” telephone services).  As the industry completes its shift to IP technology, consumers 

will buy communications services not from “CLECs” or “ILECs,” but from broadband ISPs.  In 

that environment, wireline ISPs associated with legacy ILECs will hardly be “dominant” in any 

relevant market.  Even today, and even if one excludes wireless providers from the market 

definition, non-cable wireline ISPs often lag behind their cable competitors in market share.  It 

would be perverse to continue regulating those wireline ISPs as though they were monopolists in 

a product market where other providers are ascendant, particularly when some commentators 

have predicted that those other providers are likely to end up as broadband monopolists in their 

own right.6   

                                                 
5  Submission of the United States of America on ITU WTSA-2000, Document 49-E, at 7 
(July 2000) (“U.S. WTSA-2000 Submission”). 
6  See, e.g., Susan P. Crawford, The Communications Crisis in America, 5 Harvard L. & 
Pol’y Rev. 245, 248, 261 (2011) (“Given the tremendous economies of scale and cost advantages 
of the cable industry, being a wireline phone company is not a great business these days . . . . The 



 
 

5 

 All this said, the Commission has important oversight roles to play in facilitating the 

transition to an all-IP world.  First, the Commission should continue to monitor arrangements for 

IP-to-PSTN interconnection, including disputes over who should bear the costs of converting IP 

signals to circuit-switched TDM signals and vice versa.  The Commission can resolve those 

disputes simply by setting a date for an official PSTN sunset, after which any TDM networks 

would have no regulatory entitlement to interconnection.  As most providers and their customers 

move to IP platforms, the prospect of a PSTN sunset should encourage all remaining TDM 

networks to migrate promptly to IP technologies (or at least provide for IP-TDM gateways) to 

facilitate efficient interconnection with IP networks.  But the Commission should hold open the 

possibility of further regulatory intervention if some TDM carriers appear to be reacting 

inadequately to those incentives as the sunset date approaches.   

 The Commission should also monitor the industry’s progress towards an ENUM-type 

solution that will allow a VoIP caller’s network to identify the called VoIP party’s IP network on 

the basis of a ten-digit telephone number without making an inefficient detour into a PSTN 

tandem switching facility simply to obtain that information.  This challenge is shared by all VoIP 

providers, including AT&T, and ILECs derive no special interim advantage from operating 

tandem switches that are used for these PSTN-in-the-middle number-lookup functions.  Those 

workarounds are routinely provided by a number of competing providers, such as Level 3, 

Inteliquent (Neutral Tandem), and HyperCube, and they do not involve access to any last-mile 

“bottleneck” facilities.  At the same time, however, the Commission should be careful not to take 

                                                                                                                                                             
emergence of a de facto cable monopoly in high-speed wired Internet access in most of the 
country cannot stay a secret.”); Craig Moffett et al., U.S. Cable and U.S. Telecommunications:  
Broadband End Game?, Bernstein Research, at 1, 7 (2010) (“[C]able’s advantaged infrastructure 
will win the broadband wars. . . . Cable’s share of 2Q 2010 net broadband additions rose steeply, 
to 91.4%, versus 67% in the prior quarter and a mere 41% in the year-ago quarter.”). 
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any action that would lock service providers into reliance on telephone numbers in an all-IP 

environment, such as by adopting prescriptive regulations requiring establishment of an ENUM 

database. 

 Reform of PSTN Intercarrier Compensation.  The Commission should also take a 

number of other PSTN-specific measures to ensure efficient use of the PSTN before its ultimate 

sunset.  The Order makes great strides in this respect by replacing the existing patchwork of 

inefficient intercarrier compensation regimes with a uniform federal framework.  But key 

implementation issues remain, and their resolution will determine whether the Commission’s 

PSTN reforms promote or impede the transition to all-IP networks.   

The Order adopts a bill-and-keep regime that requires terminating carriers to recover 

their network costs primarily from their own end-user customers.  As the Commission explains, 

such a regime is far more efficient than the existing system, which permits terminating carriers to 

recover their costs from sending carriers and, ultimately, from those carriers’ customers.7  But 

this obviously does not mean that sending carriers need never pay another carrier for handling 

their traffic.  To the contrary, every coherent bill-and-keep proposal has made sending carriers 

responsible for covering the costs of an inter-network call up to some defined point between the 

calling and called parties.  Known as the network “Edge,” this is the point at which the sending 

carrier’s responsibility for network costs ends and the terminating carrier’s begins.   

Significantly, this financial point of interconnection—the Edge—need not coincide with 

the physical point of interconnection between the sending and terminating carriers.  The sending 

carrier may either build out its own facilities to the terminating carrier’s Edge or instead hire 

another carrier as its subcontractor in transporting calls to that Edge.  If it chooses the latter 

                                                 
7  Order ¶¶ 737-38, 742. 
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course, that subcontractor could be a third-party service provider, or it could be the terminating 

carrier itself.  And the intermediate service that the sending carrier buys could take the form of 

either switched transit (with usage-sensitive charges paid by the minute) or leased dedicated 

capacity (with flat-rate charges paid, for example, by the month).   

The key point is this:  in any of these scenarios, the sending carrier is responsible for the 

costs of whatever intermediate service it buys from its designated subcontractor to reach the 

terminating carrier’s Edge; indeed, that is simply what it means to define a network Edge.  

AT&T believes that the marketplace for such intermediate services is competitive and that 

regulation of those services is unnecessary.  But if there is any disagreement on that point, it 

relates only to whether the rates that the sending carriers pay are regulated, not to whether those 

sending carriers may obtain those intermediate services from the terminating carrier (or a third-

party provider) for free.  Indeed, exempting the sending carrier from financial responsibility 

whenever its own facilities happen to stop short of the Edge, and imposing the costs of 

intermediate services on the terminating carrier (or a third party) instead, would obliterate the 

very concept of the Edge.  That approach would destroy every carrier’s incentives to build out its 

facilities and would devastate the existing marketplace for intermediate services (because no 

third-party provider like Inteliquent could possibly compete with free services compelled by 

regulation).  And that approach would also be profoundly inadministrable because it would mire 

the industry in intractable disputes about exactly where the sending carrier’s facilities should be 

deemed to “end” when interconnecting with a terminating carrier. 

 Reform of alternative cost-recovery mechanisms.  Finally, the Commission should give 

carriers an adequate opportunity to recover their network costs as it reduces their intercarrier 

compensation revenues.  Specifically, the Commission should permit carriers to recover those 
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costs from their end-user customers and, where appropriate, from universal service support.  

Thus, the Commission should reject calls by some parties to reduce or eliminate subscriber line 

charges or to accelerate the phase-down established in the Order for ARC charges and CAF ICC 

support.  Although some parties suggest that end-user charges are presumptively too high 

because the Commission has not aggressively reduced them in recent years to reflect supposed 

“productivity” gains, the reality is the opposite.  Over the past dozen years, ILEC economies of 

scale and density have plummeted as tens of millions of consumers have canceled service in 

favor of cable or wireless alternatives, and the per-unit costs of serving any given consumer have 

risen commensurately.  Of course, once providers have moved to all-IP networks and are no 

longer rate-regulated, “SLC” and “ARC” rules will become irrelevant anyway.  As in the 

wireless marketplace today, providers will simply charge whatever combination of flat-rated and 

usage-sensitive rates the market will support.    

*     *     * 

 The remainder of these comments is divided into four major sections.  Section I addresses 

why as a policy matter the Commission should not, and why as a legal matter it generally may 

not, regulate interconnection between IP networks.  Section II addresses two issues specific to 

VoIP-PSTN interconnection; it explains why VoIP providers (as opposed to their CLEC 

partners) may not invoke section 251 interconnection rights in negotiations with ILECs, and why 

no rules are needed to govern cost-sharing for IP-TDM media gateways.  Section III fleshes out 

specific proposals for implementing the Commission’s bill-and-keep framework for PSTN 

networks.  Finally, Section IV addresses the proper transitional treatment of alternative cost-

recovery mechanisms such as the SLC and the ARC. 
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DISCUSSION 

I. THE COMMISSION SHOULD NOT REGULATE INTERCONNECTION AMONG IP NETWORKS 

The term “IP-to-IP interconnection” means different things in different contexts.  As used 

in these comments, that term denotes interconnection between two networks that provide service 

in IP format.  In the long run, after the PSTN sunsets, most electronic communications will ride 

as higher-layer applications over IP, and almost all inter-network traffic exchanges will therefore 

take the form of “IP-to-IP interconnection” in this sense.  The long-term policy issues 

surrounding such interconnection are distinct from shorter-term issues concerning the provision 

of the IP-TDM media gateways needed to enable PSTN customers to place calls to, or receive 

calls from, VoIP users (“IP-to-PSTN” interconnection).  Those latter issues are important and are 

discussed in Section II below, but they fall outside of “IP-to-IP interconnection” as we use that 

term here. 

The Commission should keep these two sets of issues completely distinct.  

Interconnection issues relating to the transition to an all-IP world likely will require the 

Commission’s active involvement on a range of issues involving the PSTN.  But as discussed in 

Section I.A below, interconnection issues in the all-IP world itself will not require regulatory 

intervention any more than Internet peering and transit does today.  In fact, such regulation 

would be affirmatively harmful because it would threaten the continued growth of IP networks 

and services.  And as discussed in Section I.B, the Commission would lack authority to address 

most or all forms of IP-to-IP interconnection in any event. 

A. Regulation of Interconnection Arrangements Between IP Networks Would 
Be Needless and Harmful 

 The FNPRM seeks broad comment on the regulatory dimensions of IP-to-IP 

interconnection, but mentions only in passing the most common and phenomenally successful 
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form of such interconnection:  Internet peering and transit.  The FNPRM appears to assume that 

“IP-to-IP interconnection for the exchange of voice traffic”8 (1) is and will remain categorically 

distinct from Internet peering and transit for the exchange of all other IP traffic and (2) might 

present special concerns that could theoretically warrant regulatory intervention—which, 

notably, the FNPRM does not propose for peering and transit itself.  Both assumptions are 

mistaken.  First, as the success of over-the-top VoIP providers like Vonage and Skype has 

shown, peering and transit arrangements have succeeded for nearly a decade in efficiently 

routing billions of voice calls over the Internet.  See Section I.A.1, infra.  Second, a growing 

number of IP networks have likewise negotiated interconnection arrangements for the efficient 

exchange of “managed” real-time services that include a voice component, such as Telepresence 

videoconferencing sessions.  There is no reason to believe that such private arrangements will be 

any less efficient or dynamic than the marketplace for Internet peering and transit.  See Sections 

I.A.2 and I.A.3, infra.  

1. Market Dynamics Have Long Ensured Efficient IP-to-IP Interconnection 
on the Internet Among ISPs, Backbones, and Other IP Networks 

“The Internet” is a loose confederation of thousands upon thousands of IP networks, most 

of them privately owned and operated.  Each of these constituent networks has voluntarily 

adopted a common protocol and addressing scheme—the Internet Protocol—that enables its 

customers to communicate with customers connected to other networks for purposes of 

exchanging higher-layer applications and content.9  “The Internet,” as that term is commonly 

                                                 
8  FNPRM ¶¶ 42, 652-53, 1011, 1341, 1344. 
9  See Resolution of the Federal Networking Council, Oct. 24, 1995 (quoted in Barry M. 
Leiner et al., A Brief History of the Internet, ISOC, http://www.isoc.org/internet/history/
brief.shtml) (“‘Internet’ refers to the global information system that—(i) is logically linked 
together by a globally unique address space based on the Internet Protocol (IP) or its subsequent 
extensions/follow-ons; (ii) is able to support communications using the Transmission Control 
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used, is a conceptual aggregation of these mostly private IP-based networks spread across the 

world.   

Two different IP networks exchange IP packets on the basis of unregulated private 

agreements that traditionally follow one of two business models:  peering and transit.  Under a 

transit agreement, Network X becomes a customer of Network Y and pays it to arrange delivery 

of Network X’s packets to any destination on the Internet and to accept delivery of packets 

destined for Network X’s customers from any location on the Internet.10  In contrast, under a 

peering agreement, two networks interconnect for the purpose of exchanging packets sent from 

customers served by one peer to customers served by the other peer.11  An FCC white paper from 

2000 summarizes the defining difference between these two models:   

 

 

 

 

 

 

                                                                                                                                                             
Protocol/Internet Protocol (TCP/IP) suite or its subsequent extensions/follow-ons, and/or other 
IP-compatible protocols; and (iii) provides, uses or makes accessible, either publicly or privately, 
high level services layered on the communications and related infrastructure described herein.”).   
10  Michael Kende, The Digital Handshake: Connecting Internet Backbones, FCC Office of 
Plans and Policy, OPP Working Paper No. 32, at 7 (Sept. 2000), http://www.fcc.gov/Bureaus/
OPP/working_papers/oppwp32.pdf (“Kende Paper”) (“[U]nlike in a peering relationship, with 
transit, the backbone selling the transit services will route traffic from the transit customer to its 
peering partners”).   
11  In this context, “customer served by a peer” means that the ultimate end user recipient of 
given IP packets subscribes either to the peer’s network itself or to another network that buys 
transit services from the peer’s network. 
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In [the figure below], backbone A is a transit customer of backbone C; thus, the 
customers of backbone A have access both to the customers of backbone C as 
well as to the customers of all peering partners of backbone C, such as backbone 
B.  If backbone A and backbone C were peering partners, … backbone C would 
not accept traffic from backbone A that was destined for backbone B.12  

 

 This peering and transit regime encompasses interconnection agreements among all of 

the Internet’s constituent IP networks, not just those between “backbone” networks (which 

provide long-haul transmission services over high-capacity facilities).  In the 1990s, most 

Internet service providers (“ISPs”) exchanged traffic indirectly by purchasing transit services 

from backbone networks; the backbone networks interconnected directly with one another and 

thereby connected their respective ISP customers indirectly.  Today, the Internet is less 

hierarchical in the sense that, while most ISPs still purchase transit services from backbones, 

many ISPs enter into a range of peering arrangements in their own right—with one another, with 

backbones, and with so-called “content-delivery networks,” which store content in cache servers 

close to interconnection points with individual ISPs.13  In short, peering and transit are not 

concepts confined to traditional “backbone” networks; instead, those concepts encompass a 

                                                 
12  Kende Paper, supra note 10, at 7.   
13  See generally Peyman Faratin, David Clark et al., The Growing Complexity of Internet 
Interconnection, 72 Communications & Strategies 51, at 55 (4Q 2008) (“Faratin & Clark”); 
Christopher S. Yoo, Innovations in the Internet’s Architecture that Challenge the Status Quo, 8 J. 
Telecomm. & High Tech. Law 79 (2010); Stanley M. Besen, et al., Evaluating the Competitive 
Effects of Mergers of Internet Backbone Providers, 2 ACM Transactions on Internet Technology 
187, at 189-90 (2002). 
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broad range of bilateral interconnection relationships between diverse IP networks performing 

various roles throughout the Internet ecosystem. 

Peering arrangements between similar IP networks often anticipate, among other things, 

that the traffic exchanged between the two networks will be roughly in balance, such that each 

network will incur roughly the same costs in handling the traffic originated by the other network.  

To avoid administrative overhead, parties to these bilateral peering agreements typically forgo 

the mutual exchange of compensation and peer on a settlement-free basis.  But in some cases, 

where the traffic volumes exchanged have become unequal, or where one network no longer 

meets each element of the other’s relevant peering criteria, the parties may enter into a paid 

peering arrangement.  Under paid peering, the networks still exchange traffic through high-

capacity peering links, but one network makes payments to the other.  As discussed below, the 

paying party has abundant alternatives to paid peering if it does not wish to pay the price charged 

by the other network.  For example, in the diagram above, if network A does not wish to pay 

network B’s price for direct interconnection, it can buy transit services from network C (among 

many other transit alternatives), and C will then deliver A’s traffic to B as part of C’s own 

peering arrangement with B.   

From their inception, these peering and transit relationships have been unregulated, and 

the Commission does not set or even monitor transit rates.  This reflects a longstanding policy 

choice by the federal government.  In the 1996 Act, Congress affirmed that “the policy of the 

United States” is “to preserve the vibrant and competitive free market that presently exists for the 

Internet and other interactive computer services, unfettered by Federal or State regulation.”14  

Three years later, FCC Chairman William Kennard emphasized that “the best decision 

                                                 
14  47 U.S.C. § 230(b)(2) (emphasis added). 
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government ever made with respect to the Internet was the decision that the FCC made . . . NOT 

to impose regulation on it. . . . It was intentional restraint born of humility.  Humility that we 

can’t predict where this market is going.”15  And the Kennard FCC simultaneously urged the 

governments of all nations to follow the FCC’s example in “adopt[ing] a ‘hands-off’ Internet 

policy,” stressing once more that “[t]he Internet has evolved at an unprecedented pace, in large 

part due to the absence of government regulation.”16 

Since then, the Internet has abundantly rewarded this longstanding policy of 

“unregulation,”17 and the marketplace for peering and transit services in particular has functioned 

with extraordinary efficiency.  Because larger IP networks compete vigorously for the transit 

business of smaller ones, transit prices have plummeted dramatically over the past dozen years, 

falling from approximately $1200/Mbps in 1998 to approximately $5/Mbps in 201018 and further 

still in 2011:19  

                                                 
15  William Kennard, The Road Not Taken:  Building a Broadband Future for America, FCC 
(June 15, 1999), http://www.fcc.gov/Speeches/Kennard/spwek921.html. 
16  FCC, Connecting the Globe: A Regulator’s Guide to Building a Global Information 
Community, at Section IX (1999), http://www.fcc.gov/connectglobe/sec9.html. 
17  See Jason Oxman, The FCC and the Unregulation of the Internet, FCC Office of Plans 
and Policy, OPP Working Paper No. 31, at 24-25 (July 1999), http://www.fcc.gov/Bureaus/OPP/
working_papers/oppwp31.pdf 
18  DrPeering International, Internet Transit Prices - Historical and Projected (Aug. 2010), 
http://drpeering.net/white-papers/Internet-Transit-Pricing-Historical-And-Projected.php.   
19  See, e.g., Telegeography, Global Internet Geography (Executive Summary), at 3 (2011), 
http://www.telegeography.com/page_attachments/products/website/research-services/global-
internet-geography/0002/4221/telegeography-global-internet.pdf (“Between Q2 2005 and Q2 
2011, median GigE port prices in New York and London declined at a compounded rate of 
approximately 20 percent, while prices in Hong Kong declined 16 percent.  For the highest 
capacities in the most competitive markets, the lowest prices fell to $1 per Mbps per month.”).  
The chart reproduced here is from DrPeering, supra note 18. 
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The Commission, too, has repeatedly found that the Internet transit and peering marketplace is 

competitive and efficient, and that any given IP network has little incentive or ability to engage 

in anticompetitive conduct.20   

Although the FNPRM focuses on IP-based voice communications, some passages (e.g., 

¶ 1347) suggest that the Commission might be open to broader regulation of Internet peering and 

transit relationships.  Such regulation would in fact constitute an even greater departure from the 

unregulated status quo than the now-abandoned “third way” proposal in 2010, which advocated 

common carrier regulation for broadband Internet access services under select provisions of Title 

II.  In that context, the Commission sought to reassure the public that, despite the broad 

                                                 
20  See Memorandum Opinion and Order and Declaratory Ruling, Applications filed by 
Global Crossing Ltd and Level 3 Communications, Inc. for Consent to Transfer Control, 26 FCC 
Rcd 14056, 14067-69 ¶¶ 25-29 (WCB & IB 2011); Memorandum Opinion and Order, AT&T Inc. 
and BellSouth Corp. Application for Transfer of Control, 22 FCC Rcd 5662, 5736-38 ¶¶ 144-49 
(2007); Memorandum Opinion and Order, SBC Communications Inc. and AT&T Corp. 
Applications for Approval of Transfer of Control, 20 FCC Rcd 18290, 18354-66 ¶¶ 116-39 
(2005). 
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consensus that “the government must not regulate the Internet,” the proposed Title II regulation 

“would apply only to the on-ramps used to access the Internet.”21  Although AT&T disagrees 

that broadband Internet access is a mere “on-ramp” (it is instead a core part of the Internet itself), 

the Commission would be unable to invoke even that characterization to explain away any 

initiative to regulate “IP-to-IP interconnection.”  Such an initiative would indisputably regulate 

the very guts of the Internet—the diverse and dynamic peering and transit relationships that have 

long determined the evolution of the modern Internet.   

2. Any Regulation of IP-to-IP Interconnection On the Basis of Retail Service 
Classifications (e.g., “Voice”) Would Create Massive Regulatory 
Uncertainty, Turn Back the Clock on Technological Convergence, and 
Increase the Risk of Foreign Regulation of Internet Peering and Transit 

The FNPRM focuses overwhelmingly on what it calls “the voice communications 

marketplace,”22 presumably because voice is the main service supported by the PSTN, and the 

Commission wonders what should happen to its 80-year-old scheme of Title II regulation once 

the subject of that regulation—the PSTN—fades away.  As the FNPRM notes, various parties 

have suggested that, even in an all-IP environment, “voice” is different from other IP-enabled 

services exchanged via Internet peering and transit, and more in need of interconnection 

regulation, because it is a real time application with quality-of-service (“QoS”) needs.23   

That suggestion is incorrect for several reasons.  First, many plain-vanilla, Internet-based 

voice services are in fact less QoS-sensitive than many other IP applications and, for most mass 

market purposes, can function well when exchanged over the best-effort Internet, as illustrated 

                                                 
21  FCC, Legal Framework: Online FAQ on the Third Way, Broadband.gov, 
http://www.broadband.gov/legal-framework-faq-on-the-third-way.html (last visited Feb. 21, 
2012) (emphasis added). 
22  FNPRM ¶ 1339. 
23  Id. ¶¶ 1344-46. 
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by the success of Vonage and Skype.  The services that categorically will require special end-to-

end handling to function properly, at least for the foreseeable future, are higher-bandwidth, QoS-

sensitive IP applications such as Telepresence and similar high-definition videoconferencing 

services.24  These services of course include voice as a common element, but voice is far from 

the only element that defines them.  As shown by the success of private “Teleconference 

exchange” agreements (see below), the same marketplace dynamics that have produced efficient 

Internet peering and transit arrangements for two decades will also produce efficient exchanges 

of QoS-enhanced IP applications.  In short, nothing is inherently special about consumer voice 

services in a converged IP environment, Title II has no rightful place in that environment, and 

the Commission should allow Title II common carrier obligations to sunset as the PSTN sunsets. 

The relationship between “managed” IP services and the Internet.  To place these 

observations in their proper context, we first address what it means to say that an IP service is 

“managed.”   

IP networks have long been used not only for traffic exchanges with other IP networks, 

but also for purely on-net applications.25  For example, the owner of a global IP-based network 

might manage its network capacity to assure the operation of real-time videoconferencing among 

the dispersed offices of multinational firms at the same time it provides those firms with best-

effort Internet access services using the same IP-based network infrastructure.  Or a local 

broadband provider might use its IP-based network to transmit multichannel video programming 
                                                 
24 Of course, many consumers today utilize over-the-top videochat services such as Skype, 
which are routed over the best-effort Internet with no special handling, to communicate with 
friends and family.  And it is uncertain which videoconferencing applications necessarily will 
require QoS enhancements to meet consumer expectations. 
25  See, e.g., Report to Congress, Federal-State Joint Board on Universal Service, 13 FCC 
Rcd 11501, 11531-32 ¶ 63 (1998) (“Report to Congress”) (“[M]any of the networks connected to 
the Internet are ‘intranets,’ or private data networks, that offer better performance or security to a 
limited set of users, but can still communicate with the Internet using IP.”). 
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services, including video on demand, to subscribers over routes designed specifically to handle 

those bandwidth-intensive and performance-sensitive IP applications, while also using the same 

network infrastructure to provide best-effort Internet access to those same subscribers.   

On each of these IP networks, the network provider will typically assign customer traffic 

to different logical classes as they cross the same physical infrastructure in order to ensure that 

each higher-layer application receives the level of security and performance it needs to function 

properly.  Different networks use different mechanisms to achieve this logical separation.  For 

example, a network might mark the designated field in IP packet headers for special handling if 

the packets are associated with performance-sensitive applications such as real-time video.26  In 

addition, the network might use MPLS (“multiprotocol label switching”) to allow fast processing 

and efficient routing of designated IP packets among MPLS-enabled routers.27   

The rise of QoS-aware inter-network traffic exchanges.  Traditionally, arrangements for 

differential IP packet handling have been mostly—though not exclusively—confined to 

communications that begin and end on a single IP network, such as corporate LANs or 

residential IP access networks like AT&T’s U-verse.  Differential packet handling is still 

uncommon for traffic exchanged between unaffiliated IP networks through ordinary peering and 

transit arrangements.  If IP Network X marks packets for priority and hands them off to Network 

Y, Y would likely disregard X’s prioritization markings and treat the packets like all other best-
                                                 
26  James F. Kurose & Keith W. Ross, Computer Networking: A Top-Down Approach 367 
(5th ed. 2010) (explaining that that the DSCP field in IP packet headers “can be used to give 
priority to certain datagrams within a flow, or it can be used to give priority to datagrams from 
certain applications . . . over datagrams from other applications”).   
27  See id. at 502-04.  Internet technology is modular and “layered,” in that the Internet 
Protocol itself (a Layer 3 protocol) can ride on top of many disparate transmission technologies 
(at Layers 1 and 2) and can support innumerable higher-layer applications (such as webpages and 
email).  See generally id. at 50-54.  MPLS is often described as a “Layer 2.5” protocol because it 
can ride on top of a variety of Layer 2 protocols (such as Ethernet or ATM), support 
communications in IP format, and enable differential QoS levels. 
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effort Internet traffic from that point forward (unless the networks have a special QoS peering 

arrangement).  That phenomenon reflects a basic collective action problem.  In the absence of 

“QoS-aware” compensation mechanisms, each network has an incentive to present all of its 

packets as “high priority” when handing off its traffic to another network, because any ensuing 

costs would be incurred only by the other network.  Various standards-setting bodies are actively 

seeking a solution to this challenge by developing universally recognized, economically 

sustainable mechanisms for “QoS-aware” exchanges of traffic across multiple networks.28  Those 

efforts remain a work in progress.   

In the meantime, QoS-aware traffic exchanges have begun appearing as terms in bilateral 

arrangements between IP networks, similar to (but often still distinct from) the Internet peering 

and transit arrangements that govern best-effort Internet interconnection today.  For example, 

AT&T has reached separate bilateral “Telepresence exchange” agreements with London-based 

BT and Paris-based Orange.29  Under each agreement, AT&T’s business customers can join 

BT’s or Orange’s business customers in Telepresence videoconferencing sessions, even though 

these various participants are reaching the sessions via unaffiliated IP networks, and even though 

these sessions require special end-to-end packet handling across multiple continents to ensure 

service quality.  Similarly, a number of other major IP networks—including Tata, Sprint, Telstra, 

and Telus—very recently announced a multilateral Telepresence exchange agreement of their 
                                                 
28  These include, among others, the American Alliance for Telecommunication Industry 
Solutions’ Ordering and Billing Forum, GSMA, and i3 Forum.  See also Quality of Service 
Working Group, Inter-provider Quality of Service, White paper draft 1.1, MIT Communications 
Futures Program (Nov. 17, 2006), http://cfp.mit.edu/publications/CFP_Papers/Interprovider% 
20QoS%20MIT_CFP_WP_9_14_06.pdf; InterStream, About, http://interstream.com/about. 
29  Press Release, AT&T and Orange Business Services Expand Telepresence Community, 
(Feb. 2, 2012), http://www.att.com/gen/press-room?pid=22346&cdvn=news&newsarticleid= 
33819&mapcode=mk-mobility-solutions; Paul Taylor, AT&T and BT in telepresence exchange, 
FT.com (Dec. 1, 2010), http://www.ft.com/intl/cms/s/0/6adeaf40-fcb1-11df-bfdd-
00144feab49a.html#axzz1n2agrC4q. 
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own.30  As with regular peering and transit, mutual self-interest has driven all of these networks 

to reach these QoS-aware interconnection agreements, all without any governmental compulsion. 

 Analogous private arrangements likewise enable mobile providers to exchange MMS 

(“Multimedia Messaging Service”) messages efficiently across different mobile networks.  When 

a calling party on one network sends an MMS message (such as a photo or video clip) to a called 

party on another network, the sending network may not know what multimedia formats the 

called party’s handset can accept, what reformatting might be needed, or even what mobile 

network the called party is on.  Many of the nation’s major mobile providers have solved these 

problems by agreeing to use central clearinghouses that keep track of which mobile customers 

have which handsets (and on which networks) and manage the reformatting necessary for fast 

and efficient delivery of technologically suitable MMS content to those handsets.31  Here, too, 

the industry has met these challenges without any regulatory oversight. 

 Policy implications.  The examples discussed above illustrate several points.  First, 

market forces are driving IP networks to negotiate efficient exchanges of “managed” traffic 

when necessary no less than those same market forces have driven them for decades to negotiate 

efficient exchanges of “best effort” traffic through Internet peering and transit agreements.  No 

market failure has arisen to suggest that regulation will be necessary to ensure efficient outcomes 

for any type of IP traffic exchange.  And as discussed below, the so-called “terminating access 

                                                 
30  Tejas Patel, Telcos team up to interconnect their business video communities, RCR 
Wireless News (Feb. 1, 2012), http://www.rcrwireless.com/india/20120201/carriers/telcos-team-
up-to-interconnect-their-business-video-communities/. 
31  See Syniverse, MMS Interoperability Solution (last visited Feb. 21, 2012), 
http://www.syniverse.com/files/service_solutions/pdf/mms_interop_solution_0611.pdf; Sybase, 
Sybase MMX 365 (last visited Feb. 23, 2012), http://www.sybase.com/mobileservices/operator-
services/mmx365. 
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monopoly”—a creature of the PSTN and its regulatory peculiarities—has never applied to, much 

less threatened the efficiency of, interconnection arrangements among IP networks. 

 Second, these real-world examples also show that the “managed” traffic that IP networks 

exchange separately today from best-effort Internet traffic do not include only, or even primarily, 

the ordinary “voice” services that are the regulatory preoccupation of this proceeding.  Indeed, 

plain-vanilla voice services have far less need for special-handling arrangements than do a 

variety of more bandwidth-intensive and performance-sensitive services such as real-time 

video.32  Over-the-top interconnected VoIP providers like Vonage and Skype have gained tens of 

millions of satisfied and passionately loyal customers.  Each day, these customers use the best-

effort Internet to place and receive millions of calls connecting them with one another.33  

Significantly, the (usually distinct) broadband ISPs serving the calling and called parties treat the 

voice-bearing packets of those parties no differently from all other Internet packets traversing 

their networks, and the packets cross Internet peering points to move from one IP network to the 

next.  Even so, and precisely because Internet peering and transit arrangements are so efficient, 

the call quality of these over-the-top VoIP services is good.  These services are likely to continue 

                                                 
32  In addition, within the stream of IP packets crossing the Internet today, VoIP-related 
packets constitute a tiny and diminishing percentage of traffic.  See Attachment C to these 
comments (illustrating this phenomenon).  See also Cisco, Cisco Visual Networking Index:  
Forecast and Methodology, 2010-2015, at 9 Table 9 (June 1, 2011), http://www.cisco.com/en/
US/solutions/collateral/ns341/ns525/ns537/ns705/ns827/white_paper_c11-481360.pdf.; Google, 
The Tail Wagging the Dog: A Comparison of PSTN and IP Traffic From 1997 to 2015 (June 14, 
2011), attached to Letter from Donna M. Lampert, Counsel to Google, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 10-90 et al. (filed June 16, 2011).  Voice signals are not 
bandwidth-intensive, particularly as compared to increasingly popular IP video services.   
33 See, e.g., TeleGeography, Press Release, International Call Traffic Growth Slows as 
Skype’s Volumes Soar (Jan. 9, 2012), http://www.telegeography.com/press/press-
releases/2012/01/09/international-call-traffic-growth-slows-as-skypes-volumes-soar/index.html 
(international Skype-to-Skype traffic grew to 145 billion minutes in 2011, compared to 438 
billion minutes for traditional telcos). 
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appealing to consumers who place as much of a premium on price and portability as on call 

quality. 

 Of course, enterprise business customers and some consumers likely will continue to 

value the greater security and reliability of managed VoIP services, and carriers will negotiate 

commercial arrangements for the exchange of managed VoIP traffic across their disparate 

networks much as they have negotiated the exchange of Telepresence traffic without the need for 

any regulatory intervention.  Our point is that QoS-aware exchanges of managed IP traffic are no 

more likely to involve special handling for simple voice services than they are to involve special 

handling for a variety of other performance-sensitive applications, such as massive multiplayer 

gaming applications, real-time high-definition video, and videoconferencing.  And in the long 

run, these commercial interconnection arrangements may well be indifferent to the retail labels 

(“voice,” “gaming,” “teleconferencing”) applied to particular higher-layer applications.  What 

will matter instead is the degree of special handling that a retail application provider (such as a 

retail gaming or videoconferencing service provider) has asked its IP network provider to supply 

on its own network and obtain from other, interconnecting IP networks.  Different retail VoIP 

providers may choose to enter into agreements for different end-to-end QoS enhancements (or, 

like Skype and Vonage, none at all), while a gaming or videoconferencing provider may obtain 

higher QoS assurances than most VoIP providers.  In short, the Commission cannot sensibly 

target “the exchange of voice traffic” for special regulatory treatment as though “voice” were 

uniquely in need of special interconnection arrangements, because it is not. 

Indeed, that voice-centric approach would ignore the phenomenon of convergence and 

plunge the industry back into the regulatory silos of the twentieth century, when policymakers 

assigned special rules to higher-layer services (such as “voice” or “video”) on the premise that 
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each such service would be forever associated with its own distinct set of physical-layer 

transmission arrangements.  The modern IP ecosystem obliterates that premise; bits are bits and 

can ride on top of any broadband platform.  Such convergence carries many advantages beyond 

the obvious economies of scale and scope derived from building one network rather than several; 

it also allows for the integration of voice, video, and text into feature-rich multimedia 

applications, and it facilitates greater competition among service providers.  But if the 

Commission began designing special regulations “for the exchange of voice traffic,” many IP 

networks would likely try to cabin the scope of such regulations by artificially segregating the 

affected traffic from other IP traffic.  That outcome would defeat one of the key aspirations of 

the Internet revolution:  the convergence of all forms of electronic communication over a 

dynamic and unified IP platform.  And it would therefore inflict wasteful costs on the Internet 

ecosystem in the form of diminished innovation, redundant infrastructure, and decreased 

economies of scale and scope. 

For much the same reason, special regulation of IP-to-IP interconnection “for the 

exchange of voice traffic”—or for any other traffic class defined on the basis of its retail service 

label—would usher in a new generation of intractable regulatory controversies.  No matter how 

the Commission defines the regulation-triggering service, it would cause regulatory uncertainty 

about the services and traffic exchanges that fall within or outside the scope of the new 

regulation.  For example, if the relevant service category were “voice services,” would the 

ensuing regulatory regime address only “regular” voice “telephony” services, or would it extend 

to all services for which voice is a significant component, such as videoconferencing?  If it does 

extend to such services, would it apply to consumer-grade videochat services such as those 

offered by Skype and Google?  To high-end enterprise applications such as the Telepresence 
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service discussed above?  To services falling somewhere in between those quality poles and, if 

so, on the basis of what criteria?  Would the rule apply to multiplayer online video game services 

such as Xbox Live, in which participants converse in real time?  There could be no 

straightforward answers to such questions precisely because they are the wrong questions to ask 

in a convergent marketplace marked by rapid and unpredictable evolution in retail services.  

Such questions would certainly keep the telecommunications bar busy for years, but what is 

good for the bar—controversy and uncertainty—is typically bad for investment and consumers. 

Notably, all of these intractable questions about the scope of the relevant “voice” services 

would arise even if the Commission adopted suggestions to regulate only the exchange of 

“ ‘managed’ or ‘facilities-based’ VoIP, as distinct from ‘over the top’ VoIP.”34  The Commission 

would still need to define “VoIP” services in a fast-evolving marketplace and answer questions 

about how much voice functionality converts an unregulated traffic exchange into a regulated 

one.35  Beyond that, the distinction between “managed” and “over-the-top” is also unstable and 

could not serve as a coherent limiting principle for regulation.  To say that an IP service is 

“managed” is simply to say that the IP networks handling the service’s packets have agreed to 

                                                 
34  FNPRM ¶ 1346.  As suggested above, it should be unthinkable to impose special 
interconnection obligations for over-the-top VoIP services, given that (1) general peering and 
transit arrangements have always been sufficient to support those services, and (2) the packets 
associated with those services have always been commingled indistinguishably with all other 
Internet traffic, and subjecting such packets to special regulation for the first time would severely 
disrupt the peering and transit marketplace. 
35  Indeed, it took the Commission three years and two separate orders to resolve the 
regulatory classification of prepaid calling-card services, a dispute that appears straightforward 
and mundane when compared to the next-generation classification disputes that would arise if 
the Commission tried to classify the various “voice” services crossing IP networks today.  See 
Declaratory Ruling and Report and Order, Regulation of Prepaid Calling Card Services, 21 FCC 
Rcd 7290 (2006), vacated in part, Qwest Servs. Corp. v. FCC, 509 F.3d 531 (2007); Order and 
Notice of Proposed Rulemaking, AT&T Corp. Petition for Declaratory Ruling Regarding 
Enhanced Prepaid Calling Card Services, 20 FCC Rcd 4826 (2005), aff’d, AT&T Co. v. FCC, 
454 F.3d 329 (D.C. Cir. 2006). 
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give those packets some form of special handling (such as ToS markings or MPLS routing) in 

order to ensure some specified degree of QoS.  But there are many forms of special handling and 

many degrees of QoS, and both concepts denote sliding scales in performance rather than binary 

choices.36   

There are also many possible ways for networks to exchange “managed” services, and 

those exchanges might themselves become part of Internet peering and transit agreements.  

While some providers may agree to exchange certain categories of “managed” traffic over 

physically separate interconnection facilities, some might opt instead for a more convergent 

approach based on logical separation (much as individual IP networks, as discussed above, 

logically separate “managed” and “best effort” traffic within the same Internet backbone 

facilities).  For example, two interconnecting networks might commingle both “managed” 

packets and best-effort Internet packets within their traffic exchanges as part of a single peering 

and transit arrangement, distinguishing the various packet categories only by mutually 

recognized ToS markings on packet headers.  In that context, the Commission logically could not 

regulate such “managed packet” exchanges without, by definition, regulating Internet peering 

and transit arrangements for the first time.  And under any model of “managed packet” 

exchanges, regulatory obligations would give IP networks throughout the Internet ecosystem 

arbitrary and economically inefficient incentives to choose one packet-exchange technology over 

another simply to avoid (or exploit) various regulatory consequences.  The opportunities for 

arbitrage and gamesmanship would be immense. 

                                                 
36  For example, the “Managed Internet Service” that AT&T provides to enterprise 
customers (including content and application providers) offers different QoS levels depending on 
each customer’s preferences, as expressed in “service level agreements” (“SLAs”).   
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More troubling still, any U.S. regulation of IP-to-IP interconnection would encourage 

foreign regulatory authorities to begin regulating peering and transit for all IP traffic originated 

in the United States and terminated abroad.  This is no abstract concern.  The International 

Telecommunication Union (ITU) is now actively considering proposals—known by the generic 

name “ICAIS” (“International Charging Arrangements for Internet Services”)—to regulate 

international peering and transit arrangements in order to compensate foreign carriers for lost 

voice termination revenues as the Internet supplants the PSTN.37  This Administration strongly 

opposes such initiatives.  As NTIA Administrator and Assistant Secretary of Commerce 

Lawrence Strickling explained last month, these proposals “fail to acknowledge how 

fundamentally different the Internet is to the forms of communication that preceded it,” in that 

the Internet “does not operate under the anachronistic model of monopoly telephone providers” 

but is instead “a diverse, multi-layered system that thrives only through the cooperation of many 

different parties.”38  As Assistant Secretary Strickling concluded, “to disrupt even one” of those 

parties through such regulation of Internet peering and transit “would jeopardize the entire 

system.”39  The federal government has been voicing similar concerns for many years.  

Responding to similar ITU initiatives in 2000, for example, the United States announced that it 

“firmly believes that establishing even high-level principles of price regulation for Internet 

charging arrangements based on the old telephony model would undermine the opportunities for 

broad and sustained development that are a fundamental characteristic of this technology[.]”40 

                                                 
37  See Strickling Brookings Remarks, supra note 3.   
38  Id.; see also McDowell, U.N. Threat to Internet Freedom, supra note 4. 
39  Id. 
40  U.S. WTSA-2000 Submission, supra note 5.   
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The Commission could undermine this longstanding U.S. policy against foreign Internet 

regulation if, in a nod to “the old telephony model,” it reversed decades of deregulatory 

precedent and announced that it will now exercise regulatory authority over IP-to-IP 

interconnection.  Even if the Commission purported to regulate only certain classes of IP-to-IP 

interconnection (such as “interconnection for the exchange of voice traffic” rather than “Internet 

peering and transit in general”), any purported limiting principles could well be lost on foreign 

authorities, who could seize the opportunity to regulate all classes of IP-to-IP interconnection, 

including Internet peering and transit. 

To reiterate a critical point:  all of these harmful consequences would be completely 

needless because market forces are perfectly capable of producing efficient traffic exchanges on 

their own, including for the exchange of “managed packet” services.  The commercial 

arrangements discussed above confirm that conclusion as an empirical matter.  And as we next 

discuss, even the principal theoretical basis for imposing interconnection rules on the PSTN is 

inapplicable to the IP ecosystem. 

3. The Shift from TDM to IP Alters Economic and Regulatory Relationships, 
Not Simply Transmission Technologies, and Forecloses Any Concern About 
a “Terminating Access Monopoly” 

Unlike the Internet’s constituent IP networks, circuit-switched local exchange networks 

have always been subject to interconnection obligations.  The FNPRM asks why such obligations 

should depend on whether a local network is IP-based (i.e., acts as a broadband ISP) or TDM-

based (i.e., acts as a circuit-switched telephone company).  In essence, the FNPRM seeks 

comment on the following syllogism, advanced by pro-regulation advocates:  (1) voice services 

are subject to interconnection obligations when offered by circuit-switched telcos; (2) the 

distinctions between TDM and Internet protocols are mere technological formalities and should 

be irrelevant for regulatory purposes; and (3) voice services should therefore still be subject to 
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interconnection obligations when offered by ISPs.41  That conclusion is wrong because the 

second premise is mistaken.  The shift from TDM to IP enables the communications ecosystem 

to avoid both the technological features and—just as important—the regulatory baggage that 

have long made pervasive interconnection and intercarrier compensation obligations seem 

necessary for the circuit-switched PSTN. 

First, as a technological matter, the distributed and packet-switched nature of the Internet, 

along with the lack of regulatory interconnection obligations, has made indirect interconnection 

(through intermediate transit links) far more prevalent in the IP context than it has historically 

been on the circuit-switched PSTN.42  Indirect interconnection opens up a multiplicity of routes 

into any broadband ISP’s network, giving all IP networks (including ISPs) strong incentives to 

reach efficient interconnection arrangements.   

Suppose, for example, that an IP network seeks a direct peering relationship with a 

broadband ISP in order to deliver its traffic to the ISP’s customers.  If the traffic between the two 

networks is grossly imbalanced, the ISP may try to condition any direct peering arrangement on 

the payment of compensation.  But if it demands too high a price, the IP network can simply 

balk, because it has many alternatives for delivering its traffic to the ISP’s customers.  For 

example, it could do what IP networks have done for two decades:  it could reach end users by 

purchasing intermediate transit services from one of many third-party IP networks.43  And that 

                                                 
41  E.g., FNPRM ¶ 1389. 
42  Direct PSTN interconnection includes not only two-carrier “local” calls but also three-
carrier “long distance” calls for the diminishing class of customers that have different local and 
long-distance carriers.  In the latter context, the “calling party’s network” is the long-distance 
provider, with whom the calling party has a direct commercial relationship, and that network 
typically relies on direct interconnection with the called party’s local network to terminate the 
call.   
43  See P. Faratin et al., Complexity of Internet Interconnections: Technology, Incentives and 
Implications for Policy, at 8-11 (Sept. 2007), http://people.csail.mit.edu/wlehr/ Lehr-
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third-party IP network may in turn be either (1) a settlement-free peer of the ISP—in which case 

the ISP would receive no compensation for terminating the traffic—or (2) the ISP’s own transit 

provider as well, in which case the ISP may end up paying to terminate the traffic.44  Either way, 

the ISP may be worse off than if it had agreed to reasonable terms for direct peering.  The 

availability of transit (indirect interconnection) as an alternative to paid peering (direct 

interconnection) will thus generally keep the price of paid peering below the price of transit.  

And that is a powerful competitive check:  as discussed, because the transit market is highly 

competitive, the price of transit has been plummeting for a dozen years straight.   

These observations refute arguments by some parties that a supposed “terminating access 

monopoly”—said to arise from the control that even small carriers have over the lines leading to 

their subscribers—somehow justifies regulating Internet peering and transit or any other form of 

IP-to-IP interconnection.45  Any reliance on that concept is misplaced here because the 

“terminating monopoly” concern originates from and is peculiar to the PSTN.  As an initial 

matter, the hierarchical, circuit-switched nature of the PSTN often makes it less efficient than it 

                                                                                                                                                             
Papers_files/Clark%20Lehr%20Faratin%20Complexity%20Interconnection%20TPRC% 
202007.pdf.   
44  Faratin & Clark, supra note 13, at 63 (explaining that if one network denies settlement-
free peering privileges to others, those other networks, “if they can control the routing of their 
traffic,” can “cause their traffic to/from the prospective peer to route over the peer’s transit 
connection to raise the peer’s transit costs in order to induce it to peer”); Rudolph van der Berg, 
How the ‘Net works:  an introduction to peering and transit, Ars Technica (Sept. 2, 2008), 
http://arstechnica.com/old/content/2008/09/peering-and-transit.ars (“Allegedly, a big American 
software company was refused peering by one of the incumbent telco networks in the north of 
Europe. The American firm reacted by finding the most expensive transit route for that telco and 
then routing its own traffic to Europe over that link.  Within a couple of months, the European 
CFO was asking why the company was paying out so much for transit.  Soon afterward, there 
was a peering arrangement between the two networks.”). 
45  See, e.g., Letter from Paul Kouroupas, Global Crossing, to Marlene Dortch, Secretary, 
FCC, GN Docket No. 09-191, at 2 (filed Feb. 4, 2011); Letter from John M. Ryan, Level 3, to 
Chairman Julius Genachowski, FCC, GN Docket No. 09-191, at 1-2 (filed Feb 16, 2011). 
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is in an IP environment to route a call through multiple intermediate links en route to the called 

party, given that fixed circuits must be reserved on each intermediate link for the duration of any 

call, thereby “wasting” capacity during every split-second gap in a conversation.  No such 

inefficiency arises in IP-to-IP interconnection.  In the distributed, packet-switched Internet, no 

circuits are held open at all; capacity on intermediate networks can thus be offered at far lower 

cost; and, as discussed, the abundance of indirect interconnection alternatives gives all IP 

networks strong incentives to reach efficient interconnection arrangements. 

More important, the PSTN examples that the pro-regulation advocates cite as evidence of 

a “terminating access monopoly” involved failures not of the market, but of regulation itself, and 

they never would have arisen in the absence of government-mandated interconnection and 

intercarrier compensation obligations.  Consider, for example, the so-called “CLEC access 

charge” controversy of a dozen years ago, the poster child of “terminating monopoly” abuses.46  

Before the Commission intervened in 2001, a CLEC could charge any long-distance carrier 

radically inflated rates for terminating access traffic.  It had that power not because of any 

market failure, but because the Commission had enacted rules that (1) compelled interexchange 

carriers (“IXCs”) to interconnect with any CLEC and hand off all terminating traffic bound for 

that CLEC’s customers; (2) entitled the CLEC to tariff its termination rates unilaterally; and 

(3) required those IXCs to pay the tariffed termination rates in the process, no matter how 

objectionably high they might be.47  In addition, section 254(g) of the Communications Act 

precluded these IXCs not only from sending the bill to the called parties (i.e., to the CLEC’s end 

users), but also from passing the inflated termination charges through to the specific calling 
                                                 
46  See Seventh Report and Order and Further Notice of Proposed Rulemaking, Access 
Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange Carriers, 
16 FCC Rcd 9923 (2001) (“CLEC Access Charge Order”). 
47  See id. at 9924-25 ¶ 2. 
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parties who placed these particular calls.48  The net result of these Title II regulations was to 

make the CLECs’ subscribers completely indifferent to the level of these termination charges, 

and thus to preclude any market response to them.   

The Commission corrected this problem—which it rightly traced to “use of the regulatory 

process”—by “mandatorily detariff[ing]” CLEC access rates above certain levels and forcing 

CLECs to “negotiate [any] higher rates with the IXCs.”49  And it thereby subjected those rates, 

for the first time, to the discipline of market forces.  The Commission took similar steps to fix the 

flawed “ISP reciprocal compensation” regime, which allowed a CLEC serving dial-up ISPs to 

force ILECs (whose customers “called” those ISPs) to interconnect and pay inflated “reciprocal 

compensation” rates set by state commissions50—but only because regulation compelled the 

ILECs to hand off the calls to the CLEC and pay those rates. 

The Commission has never found any “terminating access monopoly” in the absence of 

Title II interconnection and compensation obligations.  And no such “monopoly” can be found 

anywhere on the Internet today, which has prospered entirely without interconnection 

obligations.  If broadband ISPs had a “terminating monopoly,” one would expect to see them 

                                                 
48  See 47 U.S.C. § 254(g). 
49  CLEC Access Charge Order, 16 FCC Rcd at 9924-25 ¶¶ 2, 3 (emphasis added).  The 
wireless industry provides an instructive contrast.  Because wireless carriers have no right to 
tariff access charges, they have no means of forcing other carriers to pay terminating access fees, 
as the Commission’s Sprint PCS Order made clear ten years ago.  See Declaratory Ruling, 
Petitions of Sprint PCS and AT&T Corp. for Declaratory Ruling Regarding CMRS Access 
Charges, 17 FCC Rcd 13192 (2002), appeal dismissed sub nom. AT&T Corp. v. FCC, 349 F.3d 
692 (D.C. Cir. 2003).  Since then, no wireless provider has seriously tried to unilaterally impose 
access charges on another carrier; instead, such providers almost always terminate traffic without 
charge.   
50  See Order on Remand and Report and Order, Implementation of the Local Competition 
Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound 
Traffic, 16 FCC Rcd 9151 (2001), remanded but not vacated by WorldCom, Inc. v. FCC, 288 
F.3d 429 (D.C. Cir. 2002); see also Order on Remand and Report and Order and Further Notice 
of Proposed Rulemaking, High-Cost Universal Service Support et al., 24 FCC Rcd 6475 (2008). 
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charging Internet backbone providers inefficiently high rates for terminating traffic to their 

subscribers.  In fact, however, most broadband ISPs have some combination of settlement-free 

peering arrangements and transit arrangements with backbone providers for connectivity to the 

broader Internet.51  This is no surprise because, again, broadband ISPs cannot force other IP 

networks to interconnect (in the way that LECs can force interexchange carriers to exchange 

traffic on the PSTN today), but rather must negotiate efficient arrangements to ensure that their 

customers can reach all points on the Internet.  Thus, broadband ISPs typically have little 

bargaining leverage in negotiating the terms of interconnection with other IP networks.52   

Again, these theoretical considerations merely confirm what practical observation 

confirms:  the IP-to-IP interconnection marketplace has functioned efficiently for many years in 

spite of—indeed, because of—a complete lack of regulatory interconnection obligations.   

*    *    * 

In the foreseeable future, most consumers, even if they subscribe to VoIP services, will 

probably wish to continue using their accustomed ten-digit telephone numbers as identifiers for 

themselves and their contacts.  Although formal Commission involvement would be premature 

and may never be necessary, an expeditious transition to an all-IP calling environment may 

require the development of a universally accessible IP-based look-up mechanism, similar to (or 

as part of) the DNS system that currently governs other Internet traffic exchanges.   

                                                 
51  See P. Faratin, Complexity of Internet Interconnections, supra note 43, at 9-11. 
52  In addition, there is also no counterpart to section 254(g) on the Internet.  If, for example, 
a broadband ISP somehow succeeded in overcharging another IP network for paid peering, that 
IP network could pass through the charges to its content-provider customers—who in turn could 
pass them through to the broadband ISP’s own customers as the price of receiving the content in 
question so long as they continue subscribing to that ISP.  And the content provider would be 
free to publicize that fact and ask its customers to consider switching ISPs.  That dynamic would 
discipline paid peering rates even if third-party transit were not a competitive alternative for the 
IP network. 
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Today there is no readily available database that a calling VoIP party’s IP network can 

query in order to obtain the IP network address it needs to route traffic to a called VoIP party 

simply on the basis of a ten-digit telephone number assigned under the North American 

Numbering Plan (“NANP”).  Without such information, a calling party’s IP network will need to 

convert its signals into TDM format and route them through PSTN facilities—normally a tandem 

switch operated either by an ILEC or one of several competitive alternatives such as Level 3, 

Inteliquent (Neutral Tandem), or HyperCube—simply to find out which IP network is 

responsible for a VoIP-associated NANP number.  Some IP-based networks (such as those 

operated by the major cable companies) have reportedly begun experimenting with partial fixes 

to this problem by exchanging subscriber information on a bilateral basis or through a private 

ENUM registry.  Over the long term, such bilateral information exchanges, combined with 

cooperative solutions developed by the industry,53 may be sufficient to enable VoIP providers to 

avoid wasteful detours into PSTN facilities simply to perform number look-up functions.  But 

measures to address this challenge remain in a very early stage, and thus the Commission should 

continue to monitor the industry’s progress in developing a viable solution.   

Significantly, these number look-up policy challenges are faced equally by all ISPs and 

all other IP networks.  No IP network is exempt from them simply because it also operates a 

legacy PSTN network, and all IP networks would prefer simply to convey any VoIP-to-VoIP call 

entirely in IP format.  Second, during the transitional period before broadly accessible ENUM 

solutions become available, IP networks will make use of the PSTN in the ways described, but—

                                                 
53  S. Bradner et al., The E.164 to Uniform Resource Identifiers (URI) Dynamic Delegation 
Discovery System (DDDS) Application (ENUM), RFC 6116 (March 2011), http://www.ietf.org/
rfc/rfc6116.txt.pdf; J. Livingood, The E.164 to Uniform Resource Identifiers (URI) Dynamic 
Delegation Discovery System (DDDS) Application for Infrastructure ENUM, RFC 5526 (Apr. 
2009), http://www.ietf.org/rfc/rfc5526.txt.pdf. 
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critically—they will not need to use any last-mile “bottlenecks” in the PSTN.  They will instead 

use tandem switching functionality for interconnection, and the market for such functionality is 

now competitive, featuring not only ILECs but competitors such as Level 3, Inteliquent, and 

HyperCube.  Thus, even to the limited (and diminishing) extent to which the PSTN will remain 

involved in IP-to-IP interconnection between VoIP callers over the long term, that involvement 

will not somehow benefit ILECs in the contest for subscribers.  More generally, as the PSTN 

sunsets, ILECs will lose any vestige of the historical monopoly status that justified their special 

regulatory status under the 1996 Act. 

B. The Commission Lacks Legal Authority to Regulate Interconnection 
Arrangements Between IP Networks 

 The previous Section explains why, as a policy matter, any Commission action to 

regulate “IP-to-IP interconnection”—defined in these comments as interconnection between two 

networks providing service in IP format—would be both unnecessary and harmful.  As discussed 

below, such regulation would also generally be unlawful.  In particular, the Commission lacks 

authority to regulate interconnection between two providers of IP-based “information services,” 

as retail VoIP providers and Internet service providers (among others) are properly classified.54  

Again, these issues are related to but distinct from questions about the Commission’s legal 

authority to adopt rules relating to the exchange of traffic between circuit-switched ILECs, which 

have not yet made the transition to IP services, and retail VoIP providers.  We address those 

latter questions in Section II.A below. 

                                                 
54  See, e.g., note 57, infra (cross-referencing submissions concerning the legal classification 
of VoIP services); Comments of AT&T, Framework for Broadband Internet Service, GN Docket 
No. 10-127, at 67-90 (filed July 15, 2010) (addressing legal classification of Internet service 
providers).  
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1. Sections 251(a) and 251(c) Provide No Authority to Regulate IP-to-IP 
Interconnection 

 Congress added section 251 to Title II of the Communications Act in order to promote 

competition in various markets for Title II “telecommunications services.”  To that end, section 

251(a)-(c) gives “telecommunications carriers” various rights with respect to other 

“telecommunications carriers” in general and “local exchange carriers” and “incumbent local 

exchange carriers” in particular.  By their terms, those provisions are inapplicable either when 

the party seeking to interconnect or when the party from whom interconnection is sought is not 

itself a “telecommunications carrier.”   

 For all relevant purposes, the term “telecommunications carrier” is synonymous with 

“common carrier”55 and is defined as “any provider of telecommunications services.”  47 U.S.C. 

§ 153(51).  The Act further specifies that any “telecommunications carrier shall be treated as a 

common carrier under this [Act] only to the extent that it is engaged in providing 

telecommunications services.”  Id. (emphasis added).  As the Commission has long observed, 

moreover, the statutory categories “telecommunications service[s]” and “information service[s]” 

are mutually exclusive.56  Thus, the Commission may not invoke any provision of section 251 to 

require X to interconnect with Y if Y is providing an information service, as VoIP providers are, 

let alone when both X and Y are offering such services, as in most or all cases of IP-to-IP 

interconnection. 

                                                 
55  See, e.g., Virgin Islands Tel. Corp. v. FCC, 198 F.3d 921, 926-27 (D.C. Cir. 1999). 
56  47 U.S.C. § 153(51); see Report to Congress, 13 FCC Rcd at 11522-23 ¶ 43; see also 
Declaratory Ruling and Notice of Proposed Rulemaking, Inquiry Concerning High-Speed Access 
to the Internet Over Cable and Other Facilities, 17 FCC Rcd 4798, 4823-24 ¶ 41 (2002), aff’d, 
Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967 (2005). 
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a. Section 251(a) is inapplicable because information service 
providers are not “telecommunications carriers” 

 Section 251(a) requires every “telecommunications carrier” to interconnect directly or 

indirectly with “other telecommunications carriers.”  47 U.S.C. § 251(a).  As AT&T has 

explained in many prior filings, VoIP providers—like other providers of IP-based services—are 

not “telecommunications carriers” because they provide “information services” and not 

“telecommunications services.”57  That is because, among other considerations, VoIP involves 

net protocol conversion and is tightly integrated with other functionalities that allow end users to 

“generat[e], acquir[e], stor[e], transform[], process[], receive[e], utilize[e], or mak[e] available 

information via telecommunications.”  See id. § 153(24).  And VoIP providers are therefore 

ineligible to invoke section 251(a) rights.  See id. § 153(51).  In addition, since section 251(a) 

also imposes duties only on “telecommunications carriers,” that provision is doubly inapplicable 

where both the calling and the called parties are communicating via VoIP or similar IP services. 

 In any event, even where section 251(a) is applicable, it imposes only a “duty” on 

telecommunications carriers “to connect directly or indirectly with . . . other telecommunications 

carriers.”58  That language, written in the disjunctive, empowers the carrier against whom 

                                                 
57 See Opposition of AT&T, tw telecom inc. Petition for Declaratory Ruling Regarding 
Direct IP-to-IP Interconnection Pursuant to Section 251(c)(2) of the Communications Act, WC 
Docket No. 11-119, at 3-8 (filed Aug. 15, 2011) (“AT&T tw telecom Opposition”); Comments of 
SBC Communications Inc., IP-Enabled Services, WC Docket No. 04-36, at 33-42 (filed May 28, 
2004) (discussing IP-enabled services and VoIP); Reply Comments of SBC Communications 
Inc., IP-Enabled Services, WC Docket No. 04-36, at 22-26 (filed July 14, 2004) (same); see also 
Comments of Verizon and Verizon Wireless, tw telecom inc. Petition for Declaratory Ruling 
Regarding Direct IP-to-IP Interconnection Pursuant to Section 251(c)(2) of the Communications 
Act, As Amended, for the Transmission and Routing of tw telecom’s Facilities-Based VoIP 
Services and IP-In-The-Middle Voice Services, WC Docket No. 11-119, at 14-20 (filed Aug. 15, 
2011) (“Verizon tw telecom Comments”); Comments of Alcatel-Lucent, tw telecom inc. Petition 
for Declaratory Ruling Regarding Direct IP-to-IP Interconnection Pursuant to Section 251(c)(2) 
of the Communications Act, WC Docket No. 11-119, at 6-8 (filed Aug. 15, 2011) (“Alcatel-
Lucent tw telecom Comments”).  AT&T incorporates these filings by reference here. 
58  47 U.S.C. § 251(a)(1) (emphasis added and formatting altered). 
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section 251(a) is invoked to decide how to fulfill that duty—and, in particular, to decide whether 

to fulfill it through direct or indirect interconnection.  The Commission may not override the 

clear statutory text and itself decide whether interconnection should be direct or indirect.  A 

telecommunications carrier satisfies its “duty” under section 251(a) so long as it allows for 

indirect interconnection—i.e., so long as it does not block traffic originated by the requesting 

carrier and delivered through an intermediary.59  Indeed, that has been the Commission’s own 

consistent position since 1996.  As it has explained, “telecommunications carriers should be 

permitted to provide interconnection pursuant to section 251(a) either directly or indirectly, 

based upon their most efficient technical and economic choices.”60 

b. Section 251(c) is inapplicable to IP-to-IP interconnection both 
because information service providers have no interconnection 
rights under subsection (c)(2) and, independently, because 
wireline broadband ISPs are not “ILECs” 

 Section 251(c)(2) requires incumbent LECs “to provide, for the facilities and equipment 

of any requesting telecommunications carrier, interconnection with the local exchange carrier’s 

network” “for the transmission and routing of telephone exchange service and exchange access.”  

47 U.S.C. § 251(c)(2), (c)(2)(A) (emphasis added).  That provision is inapplicable to IP-to-IP 

interconnection for at least three independent reasons.  The first two relate to the status of the 

                                                 
59  That is true regardless of whether the telecommunications carrier against whom section 
251(a) is invoked is an ILEC, CLEC, IXC or other telecommunications carrier.   To the extent a 
carrier demands direct interconnection from an ILEC, it may do so only pursuant to section 
251(c)(2), and only in the specific circumstances identified there—i.e., where the entity 
demanding such interconnection is a “telecommunications carrier” seeking interconnection “for 
the transmission and routing of telephone exchange service and exchange access” provided on a 
common carriage basis.   
60 First Report and Order, Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and 
Commercial Mobile Radio Service Providers, 11 FCC Rcd 15499, 15991 ¶ 997 (1996) (“Local 
Competition Order”). 
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requesting party, while the third relates to the status of the party against whom section 251(c)(2) 

would be invoked. 

 First, as discussed, VoIP providers—as well as providers of other IP-based information 

services—are not “telecommunications carriers.”  They therefore may not invoke 

interconnection rights under section 251(c)(2).  Second, section 251(c)(2) is unavailable to VoIP 

providers because, even if they were “telecommunications carriers,” they would not be invoking 

this provision in order to provide the local services identified in section 251(c)(2)(A):  

“telephone exchange service and exchange access.”61  As the Commission found in the Vonage 

Order, VoIP is an indivisibly interstate, interexchange-type service.62  And as the Commission 

concluded in 1996, “[a] telecommunications carrier seeking interconnection only for 

interexchange services is not within th[e] scope of the statutory language” and is therefore not 

entitled to seek interconnection under section 251(c)(2).63  That is the correct—and indeed the 

only permissible—reading of the statutory text, which requires that the “request[]” to 

interconnect be for the purpose of “the transmission and routing of telephone exchange service 

and exchange access.”  In other words, the requesting carrier must be “offering” those services 

and not merely receiving them in order to satisfy the statutory criteria for interconnection.64 

                                                 
61 AT&T has previously explained this point in detail.  See Reply Comments of AT&T, WC 
Docket Nos. 10-90 et al., at 20 (filed May 23, 2011); AT&T tw telecom Opposition at 8-9 n.24; 
see also Verizon tw telecom Comments at 19-21; Alcatel-Lucent tw telecom Comments at 8-9. 
62 See Memorandum Opinion and Order, Vonage Holdings Corporation Petition for a 
Declaratory Ruling Concerning an Order of the Minnesota Public Utilities Commission, 19 FCC 
Rcd 22404, 22415-16, 22423-24 ¶¶ 20, 31 (2004) (“Vonage Order”), aff’d, Minn. PUC v. FCC, 
483 F.3d 570 (8th Cir. 2007). 
63 See Local Competition Order, 11 FCC Rcd at 15598-99 ¶ 191.   
64  As discussed in Section II.A below, the statutory text forecloses any alternative reading 
under which section 251(c)(2) is triggered simply because the party against whom that provision 
is invoked—i.e., an “ILEC”—is itself providing “telephone exchange service and exchange 
access.”  There is also no merit to the FNPRM’s suggestion (¶ 1390) that the Commission based 
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 Third, the other IP network, against which interconnection rights would be invoked, 

would not qualify as an “ILEC” subject to section 251(c)(2)—or, for that matter, to any of the 

ILEC-specific obligations under section 251(c).  Instead, it would be an IP-based broadband 

information services provider to which section 251(c) is simply inapplicable.   

 The term “incumbent local exchange carrier” means a “local exchange carrier” that either 

(1) falls within a defined list of companies operating in 1996 or (2) is a successor or assign of 

those companies.  47 U.S.C. § 251(h)(1).  As an initial matter, the term does not include any 

corporate entity—including one affiliated with a legacy ILEC—that offers broadband Internet 

and managed IP services, which did not exist in the consumer market in 1996, by means of new 

fiber-based, packet-switched networks, which also did not exist in that market in 1996.  Under no 

plausible interpretation could such an affiliate qualify as an ILEC’s “successor” or “assign.”65   

 In addition, once an existing “ILEC” (or the affiliate of such an ILEC) stops offering 

“LEC” services within a given area, it will no longer be an “ILEC” subject to section 251(c)(2).  

As the FNPRM recognizes, the statutory definition of “ILEC” requires “that the entity be a ‘local 

exchange carrier’” and “remain[] a ‘local exchange carrier’” during the period in which any 

                                                                                                                                                             
this 1996 statutory interpretation on a policy desire to preserve access charge revenues; instead, 
the Commission properly found that the statutory language compelled that interpretation.  In any 
event, that policy desire could not logically have affected the Commission’s interpretation of 
section 251(c)(2) in the first place.  As the Commission elsewhere acknowledges (Order ¶ 765), 
section 251(g) independently preserves the access charge regime, overriding any contrary 
mandate in section 251, until the Commission decides otherwise. 
65  The typical circumstances today are thus readily distinguishable from those in 
Association of Communications Enterprises. v. FCC, 235 F.3d 662, 664 (D.C. Cir. 2001) 
(“ASCENT”).  The ASCENT decision turned on the facts that the ILEC’s affiliate was offering 
the same services that its ILEC parent had previously offered and was using the same equipment 
that the parent had originally owned.  See id. at 666-67, 668; see also Memorandum Opinion and 
Order, Petition for Waiver of Pricing Flexibility Rules for Fast Packet Services, 20 FCC Rcd 
16840, 16842 ¶ 5 (2005) (applying ASCENT to affiliate offering services originally offered by 
the incumbent LEC and then “transferr[ed]” to the affiliate). 
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ILEC-specific regulation is applied.66  Put differently, the entity must, in the Commission’s 

words, be a “live LEC” in order to qualify as an ILEC.67  But a “local exchange carrier” is 

defined as “any person that is engaged in the provision of telephone exchange service or 

exchange access.”  47 U.S.C. § 153(32).  For the reasons just discussed, VoIP falls outside those 

categories.  And providers that offer information services (including VoIP) but not these legacy 

services are not LECs and therefore do not fall within the subset of LECs designated as 

“ILECs.”68  Finally, the Commission cannot get around this hurdle by invoking section 251(h)(2), 

entitled “treatment of comparable carriers as incumbents,” because that provision, too, authorizes 

such treatment only for “a local exchange carrier (or class or category thereof).”  Id. § 251(h)(2) 

(capitalization altered). 

 These outcomes make abundant policy sense.  When Congress enacted the 1996 Act, 

ILECs had a nearly 100 percent share of the market for legacy “local exchange” services.  As all 

communications services converge on an all-IP platform, consumers will buy those services not 

from obsolete categories of providers such as “ILECs,” “CLECs,” and “IXCs,” but rather from 

broadband providers of Internet access and other IP services.  There is no plausible claim that 

ILEC-affiliated broadband providers are “dominant” in that marketplace, which is increasingly 

the only relevant one.  Indeed, in many areas (if not most) those providers have a much smaller 

market share than their cable competitors, as recent FCC figures confirm.69  And even if it were 

appropriate to look only at (fixed) VoIP services in isolation, cable companies already have a 
                                                 
66 FNPRM ¶ 1386 & n.2524 (emphasis added). 
67  WorldCom, Inc. v. FCC, 246 F.3d 690, 694 (D.C. Cir. 2001). 
68 See Section I.B.1.a, supra; 47 U.S.C. § 153(20) (defining “exchange access”); id. § 
153(54) (defining “telephone exchange service”). 
69 See FCC, Wireline Competition Bureau, Internet Access Services:  Status as of December 
31, 2010, at 28 Chart 10 (Oct. 2011), http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
310261A1.pdf. 
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commanding lead over their telco counterparts.  One recent analysis found that “there were about 

26m VoIP subscribers riding on cable connections at the end of 2010, and just more than 2.5m 

ILEC/CLEC VoIP customers.”70  In this environment, it would be the height of arbitrariness to 

single out ILEC-affiliated broadband providers and treat them as though they were monopolists, 

whereas in fact they are often second-place competitors that must fight tooth and nail to keep 

other providers from becoming monopolists in their own right.71  

2. No Provision Outside of Section 251 Authorizes the Commission to 
Regulate IP-to-IP Interconnection 

 The FNPRM seeks comment on whether the Commission could derive authority to 

regulate IP-to-IP interconnection from a variety of sources other than section 251, including 

section 201, 256, or 706.  None of those provisions could fill the jurisdictional void. 

 Section 201 places certain duties on “common carrier[s],” including the duty to 

interconnect with “other carriers” if the Commission “finds such action necessary or desirable in 

the public interest.”  47 U.S.C. § 201.  By its terms, this provision does not authorize the 

Commission to impose such common carrier regulations on information service providers, 

private carriers, or any other entity that is not a “common carrier.”  As discussed, moreover, the 

Communications Act affirmatively bars the Commission from “treat[ing]” such an entity “as a 

common carrier” insofar as it is engaged in the provision of anything other than a Title II 

telecommunications service.  Id. § 153(51).  Generalized interconnection obligations are a form 

of common carrier regulation:  they require each carrier to hold itself out to all comers for the 

                                                 
70 See Richelle Elberg, Communications Industry Forecasts 2011-2020:  ILEC/CLEC and 
Cable VoIP Lines, The ILEC Advisor (Oct. 20, 2011), http://www.jsicapitaladvisors.com/the-
ilec-advisor/2011/10/20/communications-industry-forecast-2011-2020-ilecclec-and-cabl.html. 
71 Indeed, if any class or category of broadband VoIP providers occupies a position in the 
market that is comparable to that of an ILEC, it is cable broadband providers—not ILEC-
associated broadband VoIP providers. 
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carriage of traffic originated on their networks.72  Indeed, section 251(a) makes interconnection 

the common obligation of all “telecommunications carriers,” a term that, as noted, is 

synonymous with “common carriers,” and the Commission has never imposed generalized 

interconnection rules on entities other than common carriers.  In short, the Commission would 

violate section 153(51) if it forced information service providers to provide interconnection as 

though they were common carriers.  A fortiori, when the providers on both sides are offering 

their subscribers information services—as is generally the case in any IP-to-IP interconnection—

the statute prohibits the FCC from treating either provider as a “common carrier” and thus from 

imposing generalized interconnection duties on either.   

 Nor does anything in the Clayton Act, in combination with section 201 or otherwise, 

allow the Commission to exercise authority over IP-to-IP interconnection.  Cf. FNPRM ¶ 1354.  

The Clayton Act merely gives the FCC antitrust enforcement authority over certain “common 

carriers” engaged in communications.  See 15 U.S.C. § 21.  Nothing in the Act authorizes the 

Commission to adopt prospective rules for the exchange of traffic, as the FNPRM envisions, let 

alone impose such rules on providers that are not “common carriers.”  In any event, quite apart 

from those jurisdictional limitations, the Clayton Act reaches only anticompetitive conduct.  

Given that most IP-to-IP interconnection for the past two decades has been indirect rather than 

direct (see Section I.A.3, supra), there is no conceivable basis for concluding that an IP network 

acts “anticompetitively” when it refuses to interconnect directly with another IP network. 

                                                 
72  See, e.g., Ad Hoc Telecomms. Users Comm. v. FCC, 572 F.3d 903, 909 (D.C. Cir. 2009) 
(calling “interconnection” a “basic Title II common-carrier obligation[]” along with the 
obligation to charge just and reasonable rates); CSI Aviation Servs., Inc. v. U.S. Dep’t of Transp., 
637 F.3d 408, 415 (D.C. Cir. 2011) (key question in identifying common carrier is whether 
carrier “holds itself out to the public and is willing to take all comers”) (internal quotation marks 
omitted). 
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 Section 256(b)—entitled “Commission Functions”—is similarly incapable of supplying 

regulatory authority in this context.  It provides, in part, for the Commission to “establish 

procedures for . . . oversight of coordinated network planning . . . for the effective and efficient 

interconnection of public telecommunications networks.”  47 U.S.C. § 256(b)(1).  But all of the 

“commission functions” related to interconnection apply only with respect to 

“telecommunications service[s].”  See id. §§ 256(b)(1), (2)(A), & (d).  The Commission may not 

invoke section 256 to regulate interconnection between two providers of information services.  In 

any event, section 256’s savings clause provides that “[n]othing in this Section shall be construed 

as expanding or limiting any authority that the Commission may have under law in effect before 

February 8, 1996.”  Id. § 256(c).  As the D.C. Circuit recently concluded, the clause means what 

it says:  section 256 is not an independent grant of authority.73 

 Section 706 also cannot supply the necessary authority.  Section 706(a) instructs the 

Commission to encourage the deployment of advanced services through, among other things, 

“regulatory forbearance . . . or other regulating methods that remove barriers to infrastructure 

investment,” while section 706(b) directs the Commission to “determine whether advanced 

telecommunications capability is being deployed to all Americans in a reasonable and timely 

fashion,” and, if not, to “take immediate action to accelerate deployment of such capability by 

removing barriers to infrastructure investment and by promoting competition in the 

telecommunications market.”  47 U.S.C. §§ 1302(a), (b). 

 Whatever section 706 allows the Commission to do, it does not authorize it to regulate 

long-unregulated arrangements for the exchange of IP-based traffic.  As discussed in Section 

I.A.1, the Internet has prospered precisely because the federal government has declined to 

                                                 
73  See Comcast Corp. v. FCC, 600 F.3d 642, 659 (D.C. Cir. 2010). 
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regulate IP-to-IP interconnection.  Imposing such regulation now would hinder, not promote, the 

core purpose of section 706—the continued growth of the broadband Internet.  Indeed, the 

FNPRM does not even attempt to explain how the proposed measures could possibly promote the 

statutory policies expressed in section 706(a) and (b).  In any event, even if the Commission 

could supply such an explanation, the specific prohibition of 47 U.S.C. § 153(51), discussed 

above, would independently preclude the Commission from interpreting the general terms of 

section 706 to impose generalized interconnection obligations or other forms of common carrier 

regulation on information service providers.     

3. The Commission Also Lacks Ancillary Authority to Compel IP-to-IP 
Interconnection 

 Finally, in the absence of direct statutory authority, the Commission also lacks ancillary 

authority to regulate IP-to-IP interconnection.  The Commission “may exercise ancillary 

jurisdiction only when two conditions are satisfied:  (1) the Commission’s general jurisdictional 

grant under Title I [of the Communications Act] covers the regulated subject and (2) the 

regulations are reasonably ancillary to the Commission’s effective performance of its statutorily 

mandated responsibilities.”74  Here, any IP-to-IP interconnection mandate would not be 

reasonably ancillary to the exercise of any of the Commission’s statutory duties, and the 

Commission does not even attempt to explain how it could be.   

 Indeed, any theory of ancillary authority would be logically incoherent.  A key objective 

of this proceeding is to phase out Title II PSTN services in favor of an all-IP communications 

ecosystem, in which voice becomes simply one information service among many riding on top of 

a unified IP platform.  As discussed, the best way to hasten the transition to that ecosystem is to 

leave IP-to-IP interconnection unregulated.  But even if affirmative regulatory measures could 

                                                 
74 Id. at 646 (quoting Am. Library Ass’n v. FCC, 406 F.3d 689, 691-92 (D.C. Cir. 2005)). 
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somehow facilitate rather than obstruct that transition, they still could not be justified as 

“ancillary to the Commission’s effective performance” of Title II regulatory duties, because 

there will be no relevant duties for them to be ancillary to.  The all-IP end state is a world in 

which voice services are no longer governed by Title II, just as the services of Vonage or Skype 

are not governed by Title II today.  The Commission cannot logically invoke “ancillary” 

authority, ostensibly grounded in a need to protect its Title II authority, to expedite the transition 

to a class of services over which it lacks Title II authority.75   

 In any event, as the Supreme Court held in FCC v. Midwest Video Corp.,76 the FCC’s 

ancillary authority is cabined by the substantive provisions of the Communications Act, and it 

cannot assert such authority to act in a manner “antithetical to a basic regulatory parameter 

established” in the statute.77  Again, 47 U.S.C. § 153(51) bars the Commission from treating any 

provider, including a “telecommunications carrier,” as a “common carrier” except to the extent 

that it is providing a Title II “telecommunications service.”  As explained above, this provision 

thus precludes the Commission from imposing generalized interconnection obligations on 

providers of information services, including VoIP and broadband Internet access.   

4. The Commission Similarly Lacks Authority to Impose a Good-Faith 
Negotiation Requirement for IP-to-IP Interconnection   

 The Commission separately asks whether it may impose a “good-faith” negotiation 

requirement to govern requests for IP-to-IP interconnection.  See FNPRM ¶¶ 1351-58.  As an 

initial matter, since the privatization of the Internet backbone in the early 1990s, many thousands 

                                                 
75  Id.  Nor could various policy statements in the Communications Act, untethered to any 
specifically delegated powers, provide the Commission with ancillary jurisdiction.  “[P]olicy 
statements alone cannot provide the basis for the Commission’s exercise of ancillary authority.”  
Id. at 654. 
76 440 U.S. 689, 700-02 (1979). 
77 Am. Library Ass’n, 406 F.3d at 702 (internal quotation marks omitted). 



 
 

46 

of IP networks have in fact negotiated peering and transit arrangements in good faith, all without 

regulatory compulsion, and these negotiations have produced the modern Internet.  The 

Commission need not require such good-faith negotiations as a matter of regulatory obligation—

and, indeed, could paradoxically deter such negotiations simply by compelling them.  Such a 

requirement would contain the implicit prospect of regulatory intervention, and it would 

therefore distort each party’s bargaining incentives, because either party might hope to extract a 

better outcome from the regulatory process than from private negotiations.     

 In any event, because (as discussed above) no statutory provision authorizes the 

Commission to regulate interconnection between information service providers, the Commission 

also lacks authority to require good faith negotiations for such interconnection.  Similarly, since 

the Commission has no statutory authority to mandate IP-to-IP interconnection, the Commission 

has no statutory responsibilities to which a good-faith negotiation requirement could be 

“ancillary.”  Section 251(a)(1), on which the FNPRM relies (¶ 1352), would be a particularly 

inappropriate basis for asserting such authority, whether ancillary or direct.  In section 251(c)(1), 

Congress required carriers to negotiate in good faith in the limited circumstances where section 

251(c)(2) imposes substantive interconnection obligations.  But Congress elected not to impose 

any similar “good faith” requirement under the far more general terms of section 251(a)(1), 

which, as discussed above, are inapplicable to IP-to-IP interconnection in any event.  Because “it 

is generally presumed that Congress acts intentionally and purposefully when it includes 

particular language in one section of a statute and omits it from another,”78 the Commission 

                                                 
78 BFP v. Resolution Trust Corp., 511 U.S. 531, 537 (1994); see also Declaratory Ruling, 
Petition of CRC Communications of Maine, Inc. and Time Warner Cable Inc. for Preemption 
Pursuant to Section 253 of the Communications Act, as Amended et al, 26 FCC Rcd 8259, 8268 
¶ 17 n.58 (2011) (“Interconnection Clarification Order”) (“[C]ompetitive LECs are not subject 
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would violate clear congressional intent if it sought to base a good-faith requirement on section 

251(a) despite Congress’s conspicuous decision not to include such a requirement there. 

II. THE COMMISSION SHOULD CLARIFY TWO ISSUES RELATING TO VOIP-PSTN 
INTERCONNECTION 

A. VoIP Providers Are Not “Telecommunications Carriers” Eligible to Invoke 
Section 251 Interconnection Rights with Circuit-Switched ILECs 

 As discussed, the Commission lacks authority, under section 251 and otherwise, to 

regulate interconnection between two IP networks that provide VoIP or other information 

services to their respective customers.  For many of the same reasons (and those discussed 

below), retail VoIP providers are further ineligible to invoke section 251 rights of 

interconnection even with circuit-switched ILEC networks.  As an initial matter, that legal 

conclusion will likely have only limited practical significance.  The Commission has already 

concluded that CLECs providing “exchange access” to retail VoIP providers qualify as 

telecommunications carriers entitled to interconnect with traditional telecommunications carriers 

(such as circuit-switched ILECs) under section 251.79  AT&T does not contest this determination, 

at least with respect to a state-certified CLEC that is a bona fide common carrier and is therefore 

not simply the exclusive business partner of a single retail VoIP provider.   

 Retail VoIP providers, however, are not themselves entitled to interconnection under 

section 251, even with circuit-switched ILECs and other telecommunications carriers.  As 

explained above, sections 251(a) and 251(c) apply only when the party “requesting” 

interconnection is a “telecommunications carrier.”  A VoIP provider does not so qualify, and it 

therefore cannot invoke interconnection rights under either provision.   
                                                                                                                                                             
to the section 251(c)(1) obligation to negotiate in good faith . . . , since the obligations imposed 
by section 251(c) apply only to negotiations involving incumbent LECs[.]”). 
79 FNPRM ¶ 1382 (citing Interconnection Clarification Order, 26 FCC Rcd at 8273-74 ¶¶ 
26-27.   
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 In addition, section 251(c)(2) is subject to a further limitation:  the requesting carrier 

must also be providing local services (“telephone exchange service and exchange access”) rather 

than interexchange services.  As discussed, that limitation independently bars VoIP providers 

from invoking section 251(c)(2) rights because, as the Commission has determined, they provide 

indivisibly interstate, interexchange-type services.  See Section I.B.1, supra.   For that reason, 

even if VoIP providers were “telecommunications carriers,” which they are not, they still could 

not invoke section 251(c)(2) rights to interconnect with circuit-switched ILECs.   

 Some commenters try to avoid that conclusion on the ground that, for section 251(c)(2) to 

apply, it is sufficient for the ILEC—not the requesting carrier—to be offering “telephone 

exchange service and exchange access.”  See FNPRM ¶ 1390 & n.2542.  That interpretation 

flatly contradicts the statutory text, as the Commission determined in the Local Competition 

Order.80  It would also render subsection (c)(2)(A) superfluous.  A local exchange carrier by 

definition offers “telephone exchange service or exchange access.”  47 U.S.C. § 153(32).  And 

since section 251(c)(2) applies only to LECs—and ILECs in particular—any interconnection 

under that provision would necessarily involve the provision of those services.  Yet it is “[a]n 

endlessly reiterated principle of statutory construction . . . that all words in a statute are to be 

assigned meaning, and that nothing therein is to be construed as surplusage.”  Qi-Zhuo v. 

Meissner, 70 F.3d 136, 139 (D.C. Cir. 1995).   

B. The Commission Should Encourage an Expeditious Transition to an All-IP 
Environment by Establishing a PSTN Sunset Date 

Although the telecommunications ecosystem is moving quickly to an all-IP environment, 

many millions of consumers remain on circuit-switched PSTN networks.  As the FNPRM notes, 

                                                 
80  Local Competition Order, 11 FCC Rcd at 15598-99, ¶ 191; see page 38 and note 64, 
supra. 
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that fact raises a key question about whether and how interconnecting IP and PSTN networks 

should share the costs of “media gateways,” the equipment that converts IP signals to circuit-

switched TDM signals and vice versa.81  The Commission can efficiently resolve those questions 

by setting a date certain for an official PSTN sunset, after which any TDM networks would have 

no regulatory entitlement to interconnection.  As the overwhelming majority of customers begin 

subscribing to VoIP rather than TDM services, the prospect of a PSTN sunset will encourage all 

remaining TDM networks to migrate promptly to IP technologies to facilitate efficient 

interconnection with IP networks and their larger aggregate subscriber base.  At a minimum, it 

will prompt them to arrange for the provision of IP-TDM gateways (either their own or those 

supplied by their chosen transit providers).  This approach will create certainty for the industry 

and, compared to any immediate cost-shifting rules, will avoid any abrupt and destabilizing 

changes in regulatory policy.   

To give the industry adequate time to prepare for this transition, we recommend that the 

Commission establish a PSTN sunset date of 2018, as recommended by the Commission’s 

Technology Advisory Council.82  Significantly, the sunset we are asking the Commission to 

announce would not require legacy carriers to discontinue the use of circuit-switched networks.  

Instead, we are asking the Commission to declare the date on which, among other things, all such 
                                                 
81  See, e.g., FNPRM ¶ 1341.  A number of non-ILEC entities, such as Inteliquent (i.e., 
Neutral Tandem) and HyperCube, provide these gateway services, and there would thus be no 
policy-based (let alone legal) rationale for forcing ILECs to deploy such gateways themselves.  
Cf. id. ¶ 1369 (noting that “[s]ome commenters contend that the Commission should require 
incumbent LECs to directly interconnect on an IP-to-IP basis”).  Instead, the relevant question is 
how the interconnecting parties should bear the costs of those services, no matter who physically 
arranges for them.   
82  Technology Advisory Council, Status of Recommendations, at 11, 15-16 (June 29, 2011), 
http://transition.fcc.gov/oet/tac/TACJune2011mtgfullpresentation.pdf; see Rich Karpinski, FCC 
considering exploring ‘end dates’ for the PSTN, Connected Planet Online (July 7, 2011), 
http://blog.connectedplanetonline.com/unfiltered/2011/07/07/fcc-considering-exploring-end-
dates-for-the-pstn/. 
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networks can no longer invoke regulatory interconnection rights and will bear full responsibility 

for the costs of continuing to use an obsolete circuit-switched technology while the rest of the 

communications ecosystem has converged onto a unified IP platform.  Confronting PSTN 

networks with the prospect of those outcomes will, in the FNPRM’s words, appropriately 

“encourage the transition to IP-to-IP interconnection where efficient.”83  The Commission should 

nonetheless hold open the option of intervening if, for any reason, particular PSTN networks 

appear not to be responding adequately to the IP transition incentives created by the prospect of 

this sunset.  

 Some commenters urge the Commission to adopt a far more radical approach, untethered 

to any PSTN sunset, under which all ILECs would have to bear the entire cost of media gateways 

immediately.  See FNPRM ¶¶ 1341, 1361.  For example, T-Mobile and Sprint would require each 

ILEC to “establish” a point of interconnection in each of its states specifically to receive IP-

based voice traffic and would force the ILEC to “provide at its own cost any necessary packet-

TDM conversion.”84  That proposal is as unlawful as it is extreme.  Section 251(c)(2) requires 

interconnection that is “at least equal in quality” to that provided by the LEC to itself or others.  

See 47 U.S.C. § 251(c)(2)(C).  As the Eighth Circuit has held, that provision allows other carriers 

access “only to an incumbent LEC’s existing network—not to a yet unbuilt superior one.”85  The 

Commission would violate that holding if it forced ILECs to cover the costs of new media 

gateways long before any PSTN sunset, and thus long before the date on which all carriers will 

                                                 
83  FNPRM ¶ 1341. 
84  See Letter from Kathleen O’Brien Ham, T-Mobile USA, Inc., and Charles W. McKee, 
Sprint Nextel Corp., to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92, at 2 (filed Jan. 
21, 2011). 
85 Iowa Utils. Bd. v. FCC, 120 F.3d 753, 813 (8th Cir. 1997), rev’d in part on other grounds, 
525 U.S. 366 (1999) (emphasis in original). 
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be presumed to have upgraded their networks to IP.86  Indeed, with respect to most consumers, 

ILECs are still offering circuit-switched rather than IP-based voice services.  They therefore have 

not deployed, within their ILEC networks, the IP technology needed to exchange traffic in native 

IP format.  

 Finally, because the Commission cannot require ILECs to upgrade their networks under 

section 251(c)(2), it cannot logically dictate that result through other provisions of the Act.  

Section 251(c) defines the “[a]dditional [o]bligations” of incumbent LECs and provides that 

those duties are “in addition to” the other obligations placed on LECs generally.  Consistent with 

this statutory language, the Commission long ago determined that states may not impose the 

ILEC-specific obligations of section 251(c) on non-incumbent LECs.87  It would be both illogical 

and unlawful for the FCC to impose greater interconnection obligations under those parts of the 

Communications Act, such as section 251(a), that apply generally to all telecommunications 

carriers.   

III. THE COMMISSION SHOULD ADOPT A RATIONAL BILL-AND-KEEP FRAMEWORK FOR 
PSTN TRAFFIC THAT ENSURES EFFICIENT RECOVERY OF NETWORK COSTS 

 Communications networks have costs.  Carriers must recover those costs somehow, 

whether from their own end users, from other carriers (and ultimately their end users), or through 
                                                 
86 Forcing ILECs to incur the costs of new media gateways before the PSTN sunset also 
would be unfair and arbitrary because ILECs in many cases have been forced to maintain and 
operate their TDM-based networks by carrier-of-last-resort and other state (and federal) 
regulatory requirements.  The Commission cannot reasonably require ILECs to bear those costs 
in order to terminate the IP traffic of providers with no such obligations until, at a minimum, 
ILECs are no longer required to bear the costs of maintaining those legacy networks (or to 
comply with the full panoply of regulatory obligations applicable to those networks) while 
struggling to invest billions of dollars to build next-generation broadband networks to compete in 
an all-IP world. 
87  See Local Competition Order, 11 FCC Rcd at 16109-10 ¶ 1247; see also Interconnection 
Clarification Order, 26 FCC Rcd at 8268 ¶ 17 n.57 (“Section 251(a) imposes relatively limited 
obligations on all telecommunications carriers; section 251(b) imposes moderate duties on local 
exchange carriers; and section 251(c) imposes more rigorous obligations on incumbent LECs.”). 
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universal service support.  In the Order, the Commission adopted a bill-and-keep regime for 

PSTN traffic, under which terminating carriers will rely chiefly on their own end users for 

recovery of their network costs.  That cost-recovery regime will be far more efficient than the 

existing “calling party’s network pays” system, which partially shields each PSTN network from 

direct accountability to its own end users, for whom it must compete, by permitting it to recover 

many of its network costs from other carriers and thus their end users. 

That said, the shift to bill-and-keep obviously will not eliminate intercarrier 

compensation altogether.  Every coherent bill-and-keep proposal has established a default point 

on each terminating carrier’s network—known as the network “Edge”—that marks where the 

sending carrier’s financial obligations end and the terminating carrier’s begin.88  Although the 

terminating carrier is responsible for the costs of delivering traffic from its Edge to its customers, 

the sending carrier (i.e., the originating carrier for non-access traffic or the IXC for access traffic) 

is responsible for the costs of delivering that traffic to the terminating carrier’s Edge.89   

When the sending and terminating carriers physically interconnect at the network Edge, 

no money changes hands for the termination of traffic, and each carrier bears its own costs.90  

But in some cases, carriers will not interconnect physically at the network Edge.  In that event, 

                                                 
88  See, e.g., Ex Parte Brief of the Intercarrier Compensation Forum in Support of the 
Intercarrier Compensation and Universal Service Reform Plan, Developing a Unified 
Intercarrier Compensation Regime, CC Docket No. 01-92, at 20 n.35 (filed Oct. 5, 2004) (“ICF 
Legal Brief”); Patrick DeGraba, Bill and Keep at the Central Office As the Efficient 
Interconnection Regime, FCC Office of Plans and Policy, OPP Working Paper No. 33, at 8-13 
(Dec. 2000), http://transition.fcc.gov/Bureaus/OPP/working_papers/oppwp33.pdf (“DeGraba 
Paper”). 
89  The FNPRM appears to recognize that this is an essential element of a bill-and-keep 
regime.  FNPRM ¶ 1320. 
90  For present purposes, we are ignoring universal service disbursements.  Of course, where 
price regulation bars full recovery of a carrier’s costs from end users, carriers must be permitted 
to recover their costs through universal service mechanisms, or must be relieved of any service 
obligations. 
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the sending carrier still has the financial obligation to deliver its traffic to the terminating 

carrier’s Edge, but it can satisfy that obligation in a variety of ways.  It can deploy new 

infrastructure of its own; it can lease infrastructure from another carrier; it can purchase switched 

transport services by the minute; or it can use an amalgam of these options.  And if it decides to 

rely on another carrier rather than building out its own network, it can choose among any number 

of alternative wholesale providers.  That wholesale provider might be the terminating carrier, it 

might be a third-party alternative, or it might be some combination of the two.  But no matter 

which of these options the sending carrier chooses, and no matter which wholesale provider it 

purchases services from, the financial obligation remains with the sending carrier.  It must pay 

all the costs of transporting traffic to the terminating carrier’s Edge; indeed, that is simply what it 

means to designate an Edge.  

 In the subsections that follow, we flesh out these principles.  We also explain how they 

would apply in the context of AT&T’s proposed bill-and-keep framework for PSTN traffic, 

which is set out in detail as Appendix A to these comments.  First, we explain why, under 

AT&T’s or any bill-and-keep framework, there will be a continuing need for carriers to 

reimburse each other for the costs of certain network facilities and functions, and we explain how 

those intercarrier charges should be set.  See Section III.A.  Next, we explain why the 

Commission should adopt AT&T’s proposed definitions of the Edges for different types of 

communications networks.  See Section III.B.  Finally, we address other implementation issues, 

including the proper treatment of originating access charges and ways to facilitate the transition 

of all intercarrier charges from tariffs to bilateral agreements.  See Sections III.C and III.D.   

 One caveat is critical at the outset.  This Section, and AT&T’s proposed bill-and-keep 

framework, relate only to the PSTN; they have no relevance to the separate world of IP-to-IP 
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interconnection, including Internet peering and transit.  As discussed in Section I, IP-to-IP 

interconnection has functioned efficiently for twenty years without any regulatory intervention at 

all, and it will continue to function efficiently as the PSTN approaches its sunset and all 

electronic communications converge on the IP platform.  Regulatory mandates that work for the 

PSTN, including bill-and-keep and its associated Edge complexities, have absolutely no role to 

play on the unregulated Internet, with its multiplicity of established options for transit and 

peering (both settlement-free and paid).  

A. Under Any Coherent Bill-and-Keep Framework, Carriers Will Still 
Exchange Compensation for Various Network Functions, Including 
Intermediate Transit and Transport Services 

In the FNPRM, the Commission asks about the proper regulatory treatment of specific 

network functions, including dedicated transport, switched transit,91 and tandem switching and 

common transport when the terminating carrier does not own the tandem.92  But whether a 

particular network element or function must be provided for free to the sending carrier—i.e., 

“transitioned to bill-and-keep,” in the Commission’s words93—should not hinge on whether it is 

switched or dedicated, or whether it is called “transport” or “transit” today.  Instead, a carrier’s 

entitlement to compensation should hinge on where a particular network function is provided 

(i.e., inside or outside the terminating carrier’s network Edge) and the identity of the carrier 

providing it (i.e., the sending carrier, the terminating carrier, or a third-party carrier).  

                                                 
91  In this Section, we refer only to circuit-switched transit on the PSTN.  As discussed in 
Section I.A above, the term “transit” also is used to describe an intermediate provider connecting 
two IP networks.  The services provided are very different in the two contexts, and they should 
not be confused. 
92  FNPRM ¶¶ 1297, 1306-14.  As discussed below, there is no meaningful distinction 
between “transit” and tandem switching and common transport when neither the terminating 
carrier nor the sending carrier owns the tandem.  See pages 58-59, infra. 
93  FNPRM ¶ 1307. 
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Specifically, a terminating carrier should be barred from charging a sending carrier (or a third-

party carrier) for any type of transport or switching inside its own network Edge.  But if a 

sending carrier relies on a third party or the terminating carrier in order to reach that Edge, it 

must pay that other carrier—which, in effect, it has hired as a subcontractor—for performing that 

function.  This concept should not be controversial; it simply encapsulates what it means to 

designate a point on the terminating carrier’s network as the “Edge.” 

1. Third-Party Providers That Bridge the Gap Between Sending and 
Terminating Carriers Must Be Compensated for the Services They Provide   

We begin with an obvious point:  in cases of indirect interconnection, the Commission 

cannot rationally “transition” rates for transit and other third-party services “to bill-and-keep” 

because, by definition, those third parties have no end users involved in the calls at issue and 

thus no relevant retail customers from whom they can recover the costs of providing those 

services.  

Two carriers may interconnect directly or indirectly.  In direct interconnection, the 

sending carrier—which may be the originating carrier or an IXC—hands off traffic directly to a 

terminating carrier.  As the Order explains, bill-and-keep is a sensible approach to network cost 

recovery in cases of direct interconnection at the network Edge.94  Among other considerations, 

it is more efficient to require the terminating carrier to recover its costs directly from its own 

end-user customers—who choose to subscribe to that carrier’s network—than to permit recovery 

of those costs indirectly from other carriers and, ultimately, from those carriers’ end users.95  

                                                 
94  Order ¶¶ 737-38, 741-59.  See also ICF Legal Brief at 20-26; Comments of the 
Intercarrier Compensation Forum, Developing a Unified Intercarrier Compensation Regime, CC 
Docket No. 01-92, at 11-16, 20-30 (filed May 23, 2005); Comments of SBC Communications 
Inc., Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, at 4-15 
(filed May 23, 2005). 
95  Order ¶¶ 737-38, 742.   
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Today’s regime inefficiently permits terminating carriers to shift their imprudently incurred costs 

(or costs that regulation keeps them from recovering from their end users) to sending carriers.  

By contrast, bill-and-keep requires terminating carriers to pass their costs on to their own 

customers, thereby exposing inefficient carriers to the discipline of the market.96   

This core rationale for bill-and-keep has no bearing on the question of compensation for 

intermediate third-party carriers in cases of indirect interconnection.  In that context, the sending 

carrier hands off traffic to the third-party provider, which transports it over its own network and 

in turn hands it off to the terminating carrier.  The third-party provider may perform different 

types of switching and transmission functions in the process, and those functions may go by 

different names (“transit,” “dedicated transport,” “special access,” etc.).  But the basic concept is 

the same in all cases:  the sending carrier has hired this third party to fulfill its financial 

obligation to deliver traffic to the terminating carrier’s Edge.  By definition, this third-party 

provider has no contractual relationship with either the calling party or the called party, and it 

therefore may not recover from either one the costs that it incurs in providing these third-party 

services.97  Instead, its only relevant customer is typically the sending carrier, from whom it must 

recover its costs; and the sending carrier is then free to pass through those costs to its own 

subscribers.  This financial arrangement gives the sending carrier appropriate incentives either to 

build out its network or to outsource the same network functions to a third party, depending on 

whether it is more economically efficient to build or to buy.   

                                                 
96  See, e.g., id. ¶ 738; see also id. ¶ 742 (“Bill and keep brings market discipline to 
intercarrier compensation because it ensures that the customer who chooses a network pays the 
network for the services the subscriber receives.”). 
97  A retail interexchange carrier does have an independent relationship with the end-user 
subscriber who initiates a long-distance call, and thus it is appropriately treated as a sending 
carrier.  Our discussion here relates only to third-party providers that have no relevant retail 
relationship with the calling or called party.   
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The Commission would destroy those incentives if it forced third-party intermediaries to 

perform these functions for free, with no hope of cost recovery from anyone who is involved in 

the relevant traffic exchanges (and who thus can be said to “cause” the relevant costs).  In 

particular, transitioning these intermediate third-party services “to bill-and-keep” would give 

sending carriers overwhelming incentives to stop any further build-out of their networks to the 

terminating carrier’s Edge, because they could now obtain all the same objectives without paying 

anything.  And the third-party conscripts forced to provide these intermediate services would be 

left holding the bag for all the costs they incur in the process of serving the sending carrier.  Of 

course, many third-party carriers have end-user customers of their own, to whom they provide 

various retail services.  But there is no economically rational justification for imposing on those 

retail customers the costs of wholesale services designed to support calls between other carriers’ 

retail customers.  The third-party carrier’s retail customers are by definition not parties to any of 

the calls at issue; they do not cause any of the costs of those calls; and they derive no benefit 

from those calls. 

Finally, if the Commission required a designated third-party intermediary—presumably 

the largest regional ILEC—to supply these services for free, it would immediately undermine the 

competitive position of that intermediary’s competitors.  As discussed below, ILECs face strong 

competition in the market for intermediate services, from providers as diverse as Level 3, 

Inteliquent (formerly Neutral Tandem), and HyperCube.  These are highly efficient competitors, 

but they cannot compete with free.  If the Commission “transitioned to bill-and-keep” for all 

intermediate services, it would deny these competitive carriers (and not just their ILEC 

counterparts) any compensation whatsoever for performing services that generate real network 
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costs, and it would drive them from this market.  The Commission’s goal in this proceeding 

should be to promote competition, not snuff it out. 

Of course, these points address only whether a third-party carrier should be entitled to 

any compensation for the services it provides.  It does not address whether the amount of that 

compensation should be regulated.  As we next discuss, it should not be; for nearly all services 

provided by third parties, the competitive marketplace, and not the FCC or individual state 

commissions, should set the applicable rates. 

Switched (“transit”) services (both access and non-access).  A switched transit provider 

is a supplier of switching and transport services that has no independent relationship with either 

the calling or called parties.  The switched transit provider routes calls that it receives from 

another carrier through its network and delivers those calls to the terminating carrier serving the 

called party.  The most common form of switched transit service is “tandem transit service,” 

where the third-party provider supplies tandem switching and common transport from its own 

tandem to a point of interconnection on the terminating carrier’s network (often an end office or 

equivalent switching facility).  Although the term “transit” is traditionally used to describe this 

function in the context of local (non-access) traffic, third-party intermediaries perform the same 

network functions to route long-distance (access) calls as well, often over the same facilities.  In 

the latter context, these functions can go by various other names, including “tandem switching 

and common transport” and “jointly provided access.”98  This Section addresses the proper 

regulatory treatment of the underlying network function—all third-party switched services that 

                                                 
98  See FNPRM ¶ 1311 (“[A]lthough transit is the functional equivalent of tandem switching 
and transport, today transit refers to non-access traffic, whereas tandem switching and transport 
apply to access traffic.  As all traffic is unified under section 251(b)(5), the tandem switching and 
transport components of switched access charges will come to resemble transit services in the 
reciprocal compensation context where the terminating carrier does not own the tandem 
switch.”).   
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indirectly interconnect the sending and terminating networks—despite the confusing 

proliferation of names that those services have been given in various regulatory contexts.  For 

simplicity, we will use “switched transit” as a generic term to describe this function as it is used 

in both access and non-access contexts.99 

As an initial matter, the Commission has no legal authority to regulate the rates for these 

switched transit services under the 251/252 framework.  Such services are not subject to rate 

regulation under sections 251(b)(5) and 252(d)(2) for the simple reason that those provisions 

relate only to compensation for the “transport and termination” of traffic, and by definition 

intermediate third parties do not “terminate” traffic.  47 U.S.C. § 251(b)(5) (emphasis added).  

Indeed, the Commission’s existing regulations already make clear that “transport,” as used in 

section 251(b)(5), includes only situations in which the carrier providing the transport is also the 

terminating provider.100  In particular, “[t]he reciprocal compensation provisions of the Act 

address the exchange of traffic between an originating carrier and a terminating carrier, but the 

Commission’s reciprocal compensation rules do not directly address the intercarrier 

compensation to be paid to the transit service provider.”101   

                                                 
99  See id. ¶¶ 1306-14.  Of course, where the carrier that owns the relevant tandem switch is 
also serving the calling or called party, there are no “switched transit” services offered by an 
intermediate carrier.  If the sending carrier owns the tandem switch (and the terminating carrier 
does not), then it cannot charge the terminating carrier for the tandem switching and shared 
transport functions because (under AT&T’s proposal) the terminating carrier’s Edge is its own 
end office, and the sending carrier must use these functions to reach that Edge.  Similarly, if the 
carrier that owns the tandem switch is the terminating carrier, and if (as AT&T proposes) that 
carrier’s Edge is defined as the tandem switch, that carrier will simply recover the costs of the 
underlying tandem-switching and transport functions from its customers, who are the called 
parties served by that tandem.  These points all hold true in both access and non-access contexts. 
100 47 C.F.R. § 51.701; see also Atlas Tel. Co. v. Okla. Corp. Comm’n, 400 F.3d 1256, 1261 
(10th Cir. 2005) (“Under the Act, reciprocal compensation is based solely on the costs of 
transport and termination incurred by the terminating provider.”). 
101  See Further Notice of Proposed Rulemaking, Developing a Unified Intercarrier 
Compensation Regime, 20 FCC Rcd 4685, 4737-38 ¶ 120 (2005). 
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Switched transit services also do not qualify as direct “interconnection” within the scope 

of sections 251(c)(2) and 252(d)(1) and the Commission’s associated TELRIC rules.  As the 

Commission has explained, “the term ‘interconnection’ under section 251(c)(2) refers only to the 

physical linking of two networks for the mutual exchange of traffic.”102  Thus, the duty of an 

ILEC to provide “interconnection” under section 251(c)(2) is limited to providing a direct link to 

that ILEC’s own network.  That duty does not include providing intermediate routing or other 

“services” between two other carriers’ networks, as in the switched transit context.103  Thus, in 

the Virginia Arbitration Order, the Wireline Competition Bureau noted that the Commission has 

never required incumbent LECs to provide transit service under section 251(c)(2).104   

There is also no legitimate policy justification for regulating switched transit services, 

whether provided by ILECs or anyone else, because these services are now highly 

competitive.105  For example, Neutral Tandem (now known as Inteliquent), recently reported that 

it is operating in 189 markets, including 42 that it added in 2010 alone.106  It also noted that it 

“has the ability to route local tandem transit traffic between more than 500,000,000 telephone 

                                                 
102  Local Competition Order, 11 FCC Rcd at 15590 ¶ 176 (emphasis added); see also 47 
C.F.R. § 51.5 (“Interconnection is the linking of two networks for the mutual exchange of traffic.  
This term does not include transport and termination of traffic.”). 
103 See AT&T Corp. v. FCC, 317 F.3d 227, 234-35 (D.C. Cir. 2003); see also Competitive 
Telecomms. Ass’n v. FCC, 117 F.3d 1068, 1071-72 (8th Cir. 1997).   
104  Memorandum Opinion and Order, Petitions of WorldCom, Inc. Pursuant to Section 
252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State 
Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc. and for 
Expedited Arbitration, et. al., 17 FCC Rcd 27039, 27101 ¶ 117 (WCB 2002). 
105  See, e.g., DeGraba Paper, supra note 88, at 34 (noting that competition serves as a check 
on excessive transport prices).  
106 Neutral Tandem, Form 10-Q (Nov. 9, 2011), available at http://biz.yahoo.com/e/
111109/tndm10-q.html (“Neutral Tandem 10-Q”); Comments of Neutral Tandem, Connect 
America Fund et al., WC Docket Nos. 10-90 et al., at 3 (filed Apr. 18, 2011) (“Neutral Tandem 
4/18/11 Comments”).   
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numbers.”107  Further, Neutral Tandem reported that, over the last several years, “competition 

from other non-ILEC carriers, including Level 3, HyperCube and Peerless Network” have caused 

it “to lose some traffic as well as significantly reduce certain rates.”108  Among these competitors, 

Level 3 now boasts that it offers tandem transit service throughout the contiguous United States, 

and that its “broad voice portfolio is used by some of the most prominent players in the cable, 

wireless and telecommunications industries.”109  AT&T’s bill-and-keep proposal would further 

invigorate such competition because it would encourage all terminating carriers to interconnect 

with transit providers and thus would enable more sending carriers to use competitive transit 

service to deliver their traffic to terminating carriers.110  By contrast, if the Commission began 

capping ILEC transit prices for the first time, it would undermine the market position of all these 

competitive transit providers.111 

All this said, the Commission has authority to address any unique concerns about 

individual switched transit rates pursuant to sections 201 and 202 of the Act.  Those provisions 

enable the Commission to ensure that transit services are offered on just, reasonable, and non-

                                                 
107  Neutral Tandem 4/18/11 Comments at 3. 
108 Neutral Tandem 10-Q; see also Neutral Tandem 4/18/11 Comments at 3-5 (describing 
robust competition in the transit context). 
109 Level 3 Tandem Service — Streamline Your Long Distance and Toll Free Connections, 
available at http://cdn1.level3.com/prod/App_Data/Replicated/MediaFiles/2/6/6/%7B2663E742-
74DA-40F1-BE40-DA3348A984FB%7Dbrochure_tandem_service.pdf. 
110  See Appendix A, infra.  In prior comments, AT&T has urged the Commission to address 
“mileage pumping” schemes, which force IXCs to pay excessive charges for transit service.  See 
Comments of AT&T, Connect America Fund et al., WC Docket Nos. 10-90 et al., at 30-35 (filed 
Apr. 1, 2011).  This problem will largely disappear if the Commission’s reforms ensure that all 
sending carriers have a choice of transit providers. 
111  See Letter from Ronald W. Gavillet, Neutral Tandem, Inc., to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 06-74 (filed Dec. 29, 2006) (urging the Commission to avoid 
imposing transit rate conditions in the AT&T/BellSouth merger proceeding that would 
discourage entry by competitive transit service providers). 
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discriminatory terms.  See 47 U.S.C. §§ 201, 202.  For that reason, too, there is no need for 

prescriptive regulation of those services. 

Dedicated transport service.  Unlike switched transit services, dedicated transport is a 

point-to-point (i.e., unswitched) connection provided by means of high-capacity circuits.  

Depending on the regulatory context, dedicated transport can be known by a variety of 

alternative names, including special access.  When a third-party intermediary sells dedicated 

transport to connect two other carriers, that transport occupies the same legal status as switched 

transit services.  Like transit, dedicated transport does not involve “termination” of traffic, and it 

thus falls outside the scope of sections 251(b)(5) and 252(d)(2).  And it falls outside the scope of 

“interconnection” for purposes of sections 251(c)(2) and 252(d)(1).  See pages 62-65, supra.  Of 

course, in a variety of contexts, dedicated transport services are subject to Commission oversight 

under section 201. 

2. A Sending Carrier That Relies on a Terminating Carrier to Reach the 
Network Edge Should Pay the Terminating Carrier for Undertaking That 
Function   

Terminating carriers are situated differently from third-party providers, because they do 

have a relationship with the called party, and, as the Commission has determined,112 that called 

party causes at least some of the costs of any given call.  Thus, unlike third-party providers, a 

terminating carrier (and ultimately its customers) should bear a designated share of the costs for 

calls it terminates—specifically, all costs on its side of the Edge.113   

                                                 
112  Order ¶¶ 744-45. 
113  Some paragraphs of the FNPRM could conceivably be read to suggest that terminating 
carriers should accept traffic at any existing physical points of interconnection without charge to 
sending carriers, even if the terminating carrier incurs substantial costs in transporting that traffic 
to its defined Edge.  FNPRM ¶¶ 1297, 1306-10; but see Order ¶ 776; FNPRM ¶ 1320.  As 
discussed in Section III.B below, such a regime would make no sense and, indeed, would 
undermine the very concept of the “Edge.”   
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Of course, this rule does not dictate where carriers must interconnect physically.  That is, 

the sending carrier may elect not to build out its facilities to the Edge and may rely instead on 

some other carrier to discharge its financial responsibility for delivering traffic to the Edge.  If 

the sending carrier chooses the terminating carrier itself for that task, the terminating carrier 

should be permitted to charge the sending carrier for performing that function, which we will call 

“extra-Edge transmission.”114  It would make no sense to force the terminating carrier’s 

customers to bear not only the costs of efficient transport and termination from the network Edge, 

but also the additional costs of transmitting traffic from an inefficient physical point of 

interconnection to the Edge; indeed, that approach would defeat the very purpose of defining an 

Edge.115 

The Commission should find that this extra-Edge transmission function falls outside the 

scope of the statutory term “transport” for purposes of section 251(b)(5) and thus outside the 

pricing rules of section 252(d)(2).116  To be sure, the Commission previously has defined 

“transport” for purposes of section 251(b)(5) as transmission from the (physical) point of 

                                                 
114  See Appendix A, infra, § 1.j.iii.  As discussed in AT&T’s proposed framework, the 
sending carrier should bear the costs of both (i) any “entrance facility” used to link the sending 
carrier’s network to a point of interconnection on the terminating carrier’s network and (ii) any 
transmission or switching necessary to deliver traffic from the point of interconnection on the 
terminating carrier’s network to that carrier’s Edge.  Id. §§ 1.j.iii & 3.b-c. 
115  This rationale is reversed, however, when the terminating carrier insists on physical 
interconnection at a location other than the default network Edge (i.e., the terminating carrier 
designates an “Alternative Edge”).  In those circumstances, AT&T’s proposal requires the 
terminating carrier to bear the costs of the extra-Edge transmission needed to deliver traffic from 
the point of interconnection at the Alternative Edge to the point on the terminating carrier’s 
network that otherwise would constitute the Edge.  See Appendix A, infra, §§ 3.c.i-iii.  Of course, 
the terminating carrier also bears the costs of transport and termination from the default Edge to 
the called party.   
116  47 U.S.C. § 251(b)(5).  The Commission should make this change effective on July 1, 
2012 for LEC-CRMS traffic, as discussed in Appendix A to these comments.  See Appendix A, 
infra, § 7.a. 
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interconnection with an ILEC to the ILEC’s terminating end office switch.117  While that 

definition may have made sense in a “calling party’s network pays” regime, requiring the ILEC 

to bear the costs of transmission from the physical POI to its terminating end office switch, even 

when that POI is not at its network Edge, would encourage sending carriers inefficiently to shift 

to the ILEC the costs of meeting their financial obligation to deliver traffic to the ILEC’s 

network Edge, and would discourage such sending carriers from any further build-out of their 

networks to that Edge, because they could now obtain all the same objectives without paying 

anything.  Accordingly, the Commission should clarify that “transport” is limited to the function 

of carrying traffic from the terminating carrier’s Edge to the end-office switch serving the called 

party.118   

Similarly, the Commission should conclude that any extra-Edge transmission provided by 

a terminating carrier to deliver traffic to its own Edge is not section 251(c)(2) “interconnection” 

to which the pricing standards of section 252(d)(1) apply.  Indeed, this is already the rule with 

respect to transport provided by the terminating carrier from the point of interconnection on its 

network.  The relevant regulation defines “interconnection” as “the linking of two networks for 

the mutual exchange of traffic.  This term does not include the transport and termination of 

traffic.”  47 C.F.R. § 51.5.  The Commission should adopt a similar approach for entrance 

facilities used to link the sending carrier’s network to the point of interconnection on the 

terminating carrier’s network.  Granted, this approach differs from the one accepted by the 

                                                 
117  47 C.F.R. § 51.701(c). 
118 As discussed below, where a terminating carrier elects to establish its “Edge” at a point 
other than the default “Edge” locations specified by the Commission (that is, it establishes an 
“Alternative Edge”), the terminating carrier should be responsible for the costs of transmission 
on its side of that Alternative Edge.  In that case, the terminating carrier’s “transport” obligation 
would encompass the function of carrying traffic from the Alternative Edge to the end-office 
switch serving the called party. 
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Supreme Court (in deference to the position endorsed in the FCC General Counsel’s amicus 

brief) in Talk America Inc. v. Michigan Bell Telephone Co.119  However, as the Court held, “[n]o 

statute or regulation squarely addresses whether an incumbent LEC must provide access to 

entrance facilities at cost-based rates as part of its interconnection duty under § 251(c)(2).”  Id. at 

2260.120  Lacking any clear statutory or regulatory guidance, the Court deferred to the General 

Counsel’s amicus brief.  Id. at 2257, 2265.  The Commission is free to reconsider that 

interpretation and conclude that entrance facilities do not qualify as “interconnection” for 

purposes of section 251(c)(2).   

The Commission should do so now.  As the Supreme Court noted, “the statute makes 

clear that an incumbent LEC need not provide access to any facilities—much less entrance 

facilities—to provide interconnection. . . .  § 251(c)(2) does not mention incumbent LECs’ 

facilities, but rather mandates only that incumbent LECs provide interconnection ‘for the 

facilities and equipment of any [competing] carrier.’”121  Thus, an ILEC’s obligation under 

section 251(c)(2) is merely to enable competitors to connect their own facilities and equipment to 

the ILEC’s network at an interconnection point.  In short, the Commission could readily 

conclude that any “entrance facilities” provided by a terminating carrier to transport traffic from 

the sending carrier’s network to a physical point of interconnection on the terminating carrier’s 

network do not constitute “interconnection” and therefore are not subject to sections 251(c)(2) 

and 252(d)(1) in general or TELRIC in particular.   

                                                 
119  131 S.Ct. 2254 (2011). 
120  See also id. at 2260 (“Nothing in that language expressly addresses entrance facilities.  
Nor does any regulation do so.”). 
121  Id. (alteration in original).  The statutory text provides that an ILEC has the “duty to 
provide, for the facilities and equipment of any requesting telecommunications carrier, 
interconnection with the [ILEC’s] network” at a “point within” the ILEC’s network.  47 U.S.C. § 
251(c)(2)(B). 
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This interpretation of “interconnection” is not only the most natural reading of the statute; 

it also makes abundant sense as a policy matter.  The Commission long ago concluded that 

ILECs need not unbundle entrance facilities because competitors and third-party providers can 

readily replicate them.122  It therefore makes no sense to continue requiring ILECs to provide 

entrance facilities at TELRIC rates as part of their statutory “interconnection” obligations.  This 

is particularly true given that the Commission is seeking to promote efficient interconnection 

through its bill-and-keep and Edge reforms.123      

Finally, the Commission also should take steps to ensure that its bill-and-keep framework 

endures even if a reviewing court rejects the Commission’s interpretations of sections 251(b)(5) 

and 251(c)(2).  Specifically, the Commission should “forbear from applying” the “cost”-based 

pricing standards in section 252(d) to the extent necessary to ensure that extra-Edge transmission 

(including any necessary “interconnection” or “transport”) is not subject to rates set by state 

commissions.124  Such forbearance clearly would be justified.  There is no reason to fear that 

terminating carriers will set excessive rates for extra-Edge transmission.  Rather, the availability 

of third-party transit and other services will provide an incentive for the terminating carrier to 

offer its entrance facilities and transport services to sending carriers at the most attractive rates 

                                                 
122  See Order on Remand, Unbundled Access to Network Elements; Review of the Section 
251 Unbundling Obligations of Incumbent Local Exchange Carriers, 20 FCC Rcd 2533, 2610-12 
¶¶ 137-41 & n.395 (2005) (“[The] record shows that self-deployment or alternative wholesale 
provisioning of entrance facilities are viable alternatives given the possibilities for traffic 
aggregation and efficient location of competitive LEC switches.”).  
123  As the Commission has noted, “competitive LECs have a unique degree of control over 
the cost of entrance facilities . . . because they can choose the location of their own switches.”  Id. 
at 2610-11 ¶ 138.  Accordingly, the Commission’s new regime should give competitors an 
incentive to site their facilities in efficient locations. 
124  47 U.S.C. § 160(a). 
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possible.125  And market-based rates will also give the sending carrier efficient incentives to 

build out facilities of its own when doing so is more efficient.   

B. The Commission Should Adopt Efficient and Competitively Neutral Default 
Rules for Designating Network Edges  

We now turn, more specifically, to the designation of efficient Edges for particular types 

of networks.  In this Section, we explain why AT&T’s proposed approach to network Edges126 is 

the most sensible model for demarcating financial responsibility in a bill-and-keep framework.   

Over the years, parties have proposed a number of approaches to this issue.  In 2000, 

Patrick DeGraba, then Deputy Chief Economist of the FCC, argued that the terminating carrier’s 

central office (or equivalent facility) should be the network Edge for bill-and-keep.127   Traffic 

exchanged there would not be subject to any charges for termination; instead, the terminating 

carrier would recover the costs of the loop and end-office switch from its own end-user 

customers.128  However, switching and transport charges would apply if sending carriers handed 

off traffic elsewhere; for example, traffic exchanged at a terminating carrier’s access tandem 

would be subject to tandem switching and common transport charges.129 

CLECs opposed this approach on grounds of competitive neutrality.  They noted that 

CLEC networks “use long-loops or fiber rings in place of the tandem switches deployed by 

ILECs” and that a typical CLEC end office thus serves a geographic area comparable to a 

                                                 
125  See, e.g., DeGraba Paper, supra note 88, at 34 (“If there are a sufficient number of 
alternative providers of transport facilities, regulation should be unnecessary, for competition 
will drive the price of transport toward economic cost.”). 
126  See Appendix A, infra, § 1.d. 
127  DeGraba Paper, supra note 88. 
128  Id. at iv, 2, 9-10, 13. 
129  Id. 
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tandem switch.130  Given this, they argued, ILECs and CLECs would have asymmetric transport 

obligations if all carriers were permitted to designate their end offices as Edges for bill-and-keep.  

In a given area, the ILEC could deliver its traffic to a single point on the CLEC’s network, while 

the CLEC would assume financial responsibility for delivering traffic to multiple end offices 

subtending a single access tandem.     

Like proposals offered by the ICF and Missoula coalitions, AT&T’s Edge proposal 

eliminates that concern.  It requires ILECs with access tandems to designate those tandems as 

their Edges for all customers served by subtending end offices.131  This approach dramatically 

reduces the number of ILEC Edges to which other carriers must deliver their traffic.  It also 

ensures that sending carriers have no obligation to pay the ILEC for tandem switching and 

common transport between the tandem switch and the called party’s end office.  At the same 

time, AT&T’s proposal permits other LECs—CLECs and ILECs that do not own a relevant 

tandem—to designate their end offices as Edges.132   

AT&T’s proposal also accommodates the unique needs of other types of carriers by 

establishing default Edge locations at the most rational points on those providers’ networks, 

where it is both technically feasible and efficient for a terminating carrier to handle a large 

volume of traffic bound for customers located across a wide geographic area.133  Wireless 

                                                 
130  Comments of Focal Communications Corporation et al., Developing a Unified 
Intercarrier Compensation Regime, CC Docket No. 01-92, at 45-46 (filed Aug. 21, 2001).   
131  Appendix A, infra, § 1.d.ii.2. 
132  Id. § 1.d.ii.1. 
133  Under AT&T’s proposal, if interconnection is not technically feasible at the point on the 
terminating carrier’s network that would otherwise serve as the Edge, or if the terminating carrier 
is exempt from section 251(c), the terminating carrier may designate a different location in its 
service territory as its Alternative Edge.  See Appendix A, infra, § 1.d.iii.  As noted above, in 
that case, however, the terminating carrier bears the financial obligation for delivering the 



 
 

69 

carriers may designate their Mobile Switching Centers.134  And any provider may designate a 

point of presence as its Edge when it lacks a physical switch in a LATA.135  These rules 

appropriately account for the differences among various types of networks and are more 

competitively neutral than rules that would force all carriers to designate their end offices as 

Edges.  

Despite these architecture-based variations, AT&T’s proposal is both consistent and clear.  

The default Edge locations on similarly-situated networks are identical, and the limited 

flexibility afforded to differently-situated networks is designed to reflect only legitimate, real-

world differences in network technology.  Further, AT&T’s proposal provides clear rules that 

apply without ambiguity in a wide variety of circumstances.  They definitively establish, for 

example, how many Edges a carrier must designate and where those Edges must be located.  Of 

course, AT&T’s proposal establishes only default rules for the location of carrier Edges, and 

carriers will retain flexibility to enter into any other physical or financial arrangements pursuant 

to voluntary negotiations.     

Significantly, all major bill-and-keep proposals since DeGraba’s paper have advocated 

the use of clear, generally defined points within a terminating carrier’s network architecture for 

this default division of financial responsibility.  No serious proposal has argued that the Edge 

should be defined wherever two networks happen to be physically interconnected, such that two 

carriers never exchange compensation no matter where they interconnect.136  Any such approach 

                                                                                                                                                             
sending carrier’s traffic all the way from that Alternative Edge to the called party.  See id. 
§§ 3.c.i-iii.   
134  Id. § 1.d.ii.4. 
135  Id. § 1.d.ii.3. 
136  Although the Order could be read to produce such a result for LEC-CMRS non-access 
traffic on July 1, 2012, see ¶¶ 976-1002, the Commission expressly noted that it was not 
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would be inefficient and highly disruptive.  First, a regime that transformed physical POIs into 

default network Edges would eliminate any incentive for carriers to build out facilities, even 

where it is highly efficient to do so; it would simply freeze today’s interconnection arrangements 

in place.  Second, existing interconnection arrangements vary enormously from state to state and 

city to city, depending on the divergent policy goals of fifty-one state commissions.  But 

consistency in the rules governing financial responsibility is essential for any intercarrier 

compensation regime that aims to standardize regulatory obligations and minimize legal 

uncertainty.  Third, today’s physical interconnection arrangements reflect the regulatory premise 

of the past several decades:  that sending carriers will pay terminating carriers for all the costs 

the latter incur in completing a call, and that terminating carriers will thus be compensated for 

any extra work they must perform if sending carriers drop off traffic at inefficient locations.  The 

Commission would arbitrarily and unlawfully leave terminating carriers holding the bag for that 

inefficiency if, by equating the Edge with existing physical POIs, it eliminated any prospect for 

cost-recovery in those circumstances.  Finally, as a prospective matter, equating Edges with POIs 

would give all carriers overpowering incentives to litigate any proposed location for a new (or 

higher-capacity) POI, given that the choice among physical locations would carry enormous 

financial consequences. 

 By contrast, AT&T’s proposed regime offers clear default Edge rules that leave no 

ambiguity for providers to manipulate or fight about.  That regime also ensures that all providers’ 

Edges cover comparable geographic areas, and it bestows equivalent rights and financial 

obligations, thereby producing far more efficient and competitively neutral outcomes than a 

                                                                                                                                                             
prejudging the issue of whether the Edge for such traffic ultimately should be the existing point 
of interconnection between the mobile and wireline providers.  Id. ¶ 998-99.  And, for the 
reasons discussed here and in Appendix A, the Commission should instead adopt AT&T’s Edge 
proposal for LEC-CMRS traffic.  See Appendix A, infra, § 7.a.i. 
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regime that bases financial responsibility on the one-off carrier negotiations and inconsistent 

state-commission decisions that generated today’s disparate POI locations.  And because 

AT&T’s proposal provides consistent rules across networks and jurisdictions, it will bring 

uniformity to financial interconnection, without which a uniform intercarrier compensation 

regime is impossible.  In short, AT&T’s proposal is far superior to one that merely enshrines 

existing physical points of interconnection (however inefficient) as network Edges.   

Finally, whether or not the Commission adopts AT&T’s Edge proposals in particular, the 

Commission must adopt some specific and consistent regime for identifying network Edges.  It 

should therefore not adopt the FNPRM’s proposal to delegate that decision to the state 

commissions.137  The Commission’s central objective here is to replace the existing patchwork of 

broken intercarrier compensation regimes with a uniform and efficient solution.  Allowing states 

unfettered discretion to define the Edges of provider networks would subvert that objective.  The 

Commission would also trigger massive and inefficient administrative litigation if it permitted 

fifty-one state commissions to prescribe and then apply fifty-one different regimes for the 

designation of network Edges.138  Instead, the Commission should establish consistent and clear 

rules that can be readily interpreted by the providers themselves and that leave no ambiguity for 

resolution by state commissions.  Of course, states will retain their traditional authority to resolve 

carrier disputes over the locations of physical POIs under section 251(c)(2) of the Act. 

C. The Commission Should Establish a Transition for the Elimination of 
Originating Access Charges 

 As the Commission acknowledges in both the Order and the FNPRM, section 251(b)(5) 

authorizes intercarrier compensation only for the “transport and termination” of traffic and, 
                                                 
137  FNPRM ¶ 1321. 
138  See also DeGraba Paper, supra note 88, at 20 n.58 (“[T]here is no reason to suppose that 
the regulator will have the information necessary to select efficient meet point locations.”). 
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consequently, bars origination charges for any traffic that falls within its scope (except to the 

extent such charges are grandfathered pursuant to section 251(g)).139  Because the Commission 

has now concluded that all telecommunications traffic, including access traffic, falls within the 

scope of section 251(b)(5),140 the Commission ultimately should transition all originating access 

rates to zero.  But rather than relying on overly prescriptive regulatory solutions, in the short 

term, the Commission can and should let market forces do much of that work.   

 In the end, precisely what the Commission does with originating access charges is less 

important than recognizing that the distinction between “local” and “long distance” services is a 

vestige of an obsolescent regulatory structure that should be abandoned.  That distinction is not 

observed by providers of “modern” communications platforms—such as VoIP and mobile phone 

service—that sell their customers bundled “all distance” service, and it only persists on the 

PSTN because of regulatory requirements that are no longer necessary, and indeed are 

counterproductive, in today’s market.  In particular, the so-called “equal access obligation,” 

originally imposed by the AT&T consent decree and today applicable through 47 U.S.C. 

§ 251(g),141 as well as the geographic-rate-averaging provision of section 254(g), perpetuate an 

outdated business model in which a carrier arbitrarily and inefficiently segregates its service 

offerings into “local” and “long-distance” components.  The former obligation, which applies 
                                                 
139  Order ¶¶ 777-78, 817-18; FNPRM ¶ 1298.  See also Local Competition Order, 11 FCC 
Rcd at 16016 ¶ 42 (“Section 251(b)(5) specifies that LECs and interconnecting carriers shall 
compensate one another for termination of traffic on a reciprocal basis.  This section does not 
address charges payable to a carrier that originates traffic.  We therefore conclude that section 
251(b)(5) prohibits charges such as those some incumbent LECs currently impose on CMRS 
providers for LEC-originated traffic.”).  
140  Order ¶¶ 760-68. 
141 See generally Notice of Inquiry, Notice of Inquiry Concerning a Review of the Equal 
Access and Nondiscrimination Obligations Applicable to Local Exchange Carriers, 17 FCC Rcd 
4015, 4017-18 ¶ 6 (2002). 
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only to ILECs, significantly increases their costs and inhibits their ability to compete effectively 

with all-distance mobile and VoIP providers, which have surpassed ILECs as the principal 

source of voice communications for most consumers.  In short, both obligations distort the 

evolution of the marketplace, and the Commission should eliminate them as soon as feasible, but, 

in any event, no later than January 1, 2013.142 

As part of these reforms, the Commission should also permit IXCs to exit the retail 

standalone long-distance business without complying with burdensome section 214 filing 

requirements.  Of course, LECs without long-distance affiliates will still remain free to offer “all-

distance” services of their own by partnering with wholesale IXCs.  And there is no risk that the 

exit of standalone IXCs from the retail market would somehow harm consumer choice.  

Consumers will continue to benefit from fierce competition for the provision of all-distance 

services from ILECs, wireless providers, cable companies, VoIP providers, and others. 

 Together, these reforms will render irrelevant originating access charges, without any 

need for replacement funding—either through end-user charges or universal service support—

except in certain specific circumstances.  In particular, in the context of 8YY traffic, and possibly 

for rural carriers that rely on the access-charge system as a source of implicit subsidies, the 

Commission may need to develop an adequate recovery mechanism for lost originating access 

revenues.  The extent to which such funding may be necessary, and the specifics of any such 

recovery mechanism, should be determined through an independent rulemaking proceeding 

initiated by the Commission.  However, it bears noting that—except for 8YY traffic—recovery 

will not be needed by LECs serving the vast majority of Americans, which will benefit from the 

                                                 
142 To the extent that this would require the Commission to exercise its authority under 47 
U.S.C. § 251(g) or its forbearance authority, the Commission should do so. 
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lower costs incurred by their long-distance affiliates or wholesale partners under the proposed 

plan.   

 Once these reforms are put in place, the Commission will have two options for what to do 

about “originating access” charges.  The Commission could, as it did in the Order for other rate 

elements, establish a schedule that gradually ramps such charges down to zero.  Alternatively, 

the Commission could recognize that, in a world where carriers increasingly provide their 

customers with integrated all-distance services, regulating originating access charges is no longer 

necessary.  Under this second option, the Commission would immediately detariff originating 

access and leave such charges (if they remained in existence at all) to market forces.  Either way, 

the Commission should recognize that it no longer makes sense to preserve an archaic distinction 

between “local” and “long-distance” service.  

D. The Commission Should Adopt Policies to Promote the Transition from 
Tariffing of Intercarrier Charges to Their Inclusion in Interconnection 
Agreements 

Under AT&T’s proposal, carriers eventually will be required to rely solely on 

interconnection agreements, and not tariffs, to set the rates, terms, and conditions for their 

exchange of all traffic encompassed by section 251(b)(5).  Thus, for many terminating charges, 

existing tariffs will need to be replaced with agreements negotiated or arbitrated pursuant to 

section 252.  The Commission has clear authority to mandate these reforms.     

First, the Commission can require all telecommunications carriers to negotiate 

interconnection agreements and to submit to the state arbitration process set out in section 252.  

Although that provision imposes explicit duties only on ILECs and does not expressly require 

other carriers to negotiate agreements or comply with state arbitration procedures, nothing in 

section 252 (or section 251) reflects an affirmative congressional policy judgment to insulate 

non-ILECs from such duties.  Indeed, the Commission concluded as much in the T-Mobile Order, 
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where it authorized any ILEC to “request interconnection from a [wireless] provider and invoke 

the negotiation and arbitration procedures set forth in section 252 of the Act.”143  The 

Commission recently reaffirmed this conclusion in the Order, holding that it had both direct 

authority under section 201 and ancillary authority under sections 4(i), 201, and 251 to require 

wireless carriers to “comply with the negotiation and arbitration procedures set forth in section 

252 of the Act.”144  There is no legal or policy reason not to apply this same conclusion to all 

non-ILECs.  Rather, the Commission has authority under section 201 and its ancillary 

jurisdiction to require any carrier to negotiate and arbitrate interconnection agreements—

particularly when those agreements are critical to effectuating the Commission’s substantive 

intercarrier compensation rules for section 251(b)(5) traffic.145 

Second, the Commission can require carriers to detariff any charges that fall within the 

scope of section 251(b)(5).  This principle too was established in the T-Mobile Order.146  There, 

the Commission concluded that tariffs for LEC-terminated wireless traffic were “inconsistent 

                                                 
143  Declaratory Ruling and Report and Order, Developing a Unified Intercarrier 
Compensation Regime and T-Mobile et al. Petition for Declaratory Ruling Regarding Incumbent 
LEC Wireless Termination Tariffs, 20 FCC Rcd 4855, 4863-65 ¶¶ 14-16 (2005) (“T-Mobile 
Order”).  See also id. at 4864-65 ¶ 16 (a wireless provider “receiving such [an interconnection] 
request must negotiate in good faith and must, if requested, submit to arbitration by the state 
commission”). 
144  Order ¶ 837 (discussing ancillary authority); see id. ¶¶ 826, 832-39 (discussing both 
direct and ancillary authority).  The Commission also concluded that it had direct and ancillary 
authority under section 332.  See id. ¶¶ 826, 833-39. 
145  The Order’s statements on this subject apply with equal force to all non-ILECs:  “[T]o 
meaningfully implement intercarrier compensation requirements established pursuant to section 
201, 332, and 251(b)(5) against the backdrop of mandatory interconnection and prohibitions on 
blocking traffic under sections 201 and 251(a)(1), it was appropriate for the T-Mobile Order to 
impose requirements on CMRS providers beyond those expressly covered by the language of 
section 252.”  Order ¶ 837.  
146  T-Mobile Order, 20 FCC Rcd at 4855, 4863-65 ¶¶ 1, 14, 16. 
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with the framework established in section 251 and 252 of the Act.”147  There is no reason why 

the Commission should not apply this principle more broadly and conclude that, at the end of the 

transition outlined in the Order, no carrier may tariff charges for traffic encompassed by section 

251(b)(5).   

Finally, as carriers make the transition from tariffs to interconnection agreements, the 

Commission should limit application of the general principle that the terms of a mandatory 

“‘tariff cannot be varied or enlarged by . . . contract . . . of the carrier.’”  Maislin Indus., U.S., Inc. 

v. Primary Steel, Inc., 497 U.S. 116, 126 (1990) (quoting Keogh v. Chicago & Nw. R. Co., 260 

U.S. 156, 163 (1922)).  Specifically, the Commission should make clear that carriers may enter 

into binding interconnection agreements with rates and terms that differ from those in their 

tariffs.148 

IV. THE COMMISSION SHOULD PRESERVE MECHANISMS FOR THE RECOVERY OF LOST 
INTERCARRIER REVENUES IN THE SHORT TERM 

A. The Commission Should Wait to Reduce Subscriber Line Charges 

The Commission seeks comment on “whether SLCs are set at appropriate levels today 

and whether, longer term, the Commission should retain such regulated charges under existing or 

modified rules, or if those charges should be eliminated.”149  Today, carriers use subscriber line 

charges to recover real network costs, and thus those charges will continue to be needed in the 

                                                 
147  Order ¶ 830 (citing T-Mobile Order at 4863-64 ¶ 14).  See also T-Mobile Order, 20 FCC 
Rcd at 4683 ¶ 14 (“[W]e find that negotiated agreements between carriers are more consistent 
with the pro-competitive process and policies reflected in the 1996 Act.  Accordingly, we amend 
section 20.11 of the Commission’s rules to prohibit LECs from imposing compensation 
obligations for non-access traffic pursuant to tariff.”). 
148  For additional detail, see Letter from Heather Zachary, Counsel to AT&T, to Marlene H. 
Dortch, FCC, WC Docket Nos. 10-90 et al., at 8 (filed Oct. 19, 2011).     
149  FNPRM ¶¶ 1330-33. 
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short term.  Of course, as ILECs become non-price-regulated providers of all-IP services, 

“SLCs” will become mere historical curiosities.        

The FNPRM inquires whether SLCs are excessive today because “the Commission has 

not evaluated the costs of [price-cap] carriers in nearly ten years.”150  In reality, the opposite is 

true, because the per-line costs of providing POTS service have grown in the past decade.  ILECs 

have lost lines at an astonishing rate.  In the states where AT&T serves as an ILEC, for example, 

incumbents have suffered a 52.3 percent drop in their residential lines from December 1999 to 

December 2010.151  And because circuit-switched voice networks have high fixed costs, carriers’ 

network expenses are declining more slowly; thus, every customer that a carrier loses increases 

the average cost per line of serving the customers that remain.152  At the same time, the number 

of housing units nationwide has increased dramatically, and ILECs generally have ETC and 

carrier-of-last-resort obligations that compel them to extend their POTS facilities to those new 

housing units regardless of the business case for such network expansion.  Indeed, the number of 

housing units in the states where AT&T serves as an ILEC has risen by 16.3 percent over the 

same time period.153  Combined, these factors have resulted in a steady increase in ILECs’ per-

                                                 
150  Id. ¶¶ 1326, 1330.  
151  See Appendix B to these comments, infra.  As detailed in the Appendix, this percentage 
is expected to grow to 68.3 percent by December 2012.  
152  Saul Hansell, Will the Phone Industry Need a Bailout, Too?, N.Y. Times, May 8, 2009, 
http://bits.blogs.nytimes.com/2009/05/08/will-the-phone-industry-need-a-bailout-too/; Craig 
Moffett, Weekend Media Blast: The Wireline Problem, Bernstein Research, at 2 (May 15, 2009); 
Comments of AT&T, Connect America Fund et al., WC Docket Nos. 10-90 et al., at 11-12 (filed 
Apr. 18, 2011). 
153  See Appendix B to these comments, infra.  This percentage is expected to grow to 19.4 
percent by December 2012.  Some of these housing units are unoccupied, and thus the 
percentage growth in households is somewhat lower, namely 12.9 percent by December 2010 
and 15.3 percent by December 2012.  But the number of housing units more accurately captures 
the effect on per-line costs, because ILECs bear the burden of deploying facilities to new housing 
units regardless of whether they are occupied.  
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line costs.  There is, therefore, no justification for reducing the subscriber line charges upon 

which carriers depend today to recover those costs.  

That said, in the long term there will be no need for “the Commission [to] retain such 

regulated charges.”154  For example, once providers have transitioned to all-IP networks and are 

no longer rate-regulated, it will be unnecessary for them to impose a separate “subscriber line 

charge.”  Instead, as in the wireless marketplace today, providers will simply charge whatever 

combination of flat-rated and usage-sensitive rates the market will support. 

B. The Commission Should Not Further Reduce Carriers’ Permissible ARC 
Charges or CAF ICC Support 

In the Order, the Commission created two transitional mechanisms—the ARC charge on 

end users and “CAF ICC” support—to enable providers to recover some of the intercarrier 

compensation revenues they will lose under the new regime.155  But the Order also reduces both 

sources of recovery over time.156  In the FNPRM, the Commission inquires whether it should 

phase out these sources of recovery even more quickly.157  The answer is no. 

Like SLCs, intercarrier compensation charges recover substantial network costs today.  

Those costs include the call origination and termination functions and, sometimes, particularly at 

the state level, the costs of serving high-cost customers at below-cost rates.158  The Commission 

cannot reduce those charges without providing alternative means of recovery if it hopes to 

maintain the quality and geographic scope of existing services.  Further, as discussed, many 

carriers’ network costs have been increasing on a per-line basis and are likely to do so for the 

                                                 
154  FNPRM ¶ 1330. 
155  Order ¶¶ 852-53, 905-23. 
156  Id. ¶¶ 850-53, 867-904, 908, 918. 
157  FNPRM ¶ 1327 (discussing ARC charges); id. ¶ 1328 (discussing CAF ICC support). 
158  Order ¶ 853. 
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foreseeable future.  Thus, even in the absence of intercarrier compensation reductions, there 

would be a need for carriers to recover their PSTN costs through a combination of end-user 

charges (like the ARC) and universal service support (like the CAF ICC mechanism).  The 

Commission therefore should reject any proposal to reduce even further the declining amounts 

that will be available from these mechanisms under the Order. 

CONCLUSION 

The Commission should smooth the transition from the circuit-switched PSTN to the all-

IP network of tomorrow by adopting the policies described above.  
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