
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES, INC,    : 

       : 

  Complainant,   : 

       : 

V.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

  Respondent.    : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-108)  : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

AMCOR’S THIRD MOTION TO STRIKE 

 

 On March 27, 2013, Commonwealth Edison Company (“ComEd”) filed its “Response to 

ALJ’s Data Request Made on Record on March 12, 2013” (the “Data Response”).  The Data 

Response is yet another attempt by ComEd to go outside the agreed-upon record in this matter 

contained in the Stipulation of Facts and Undisputed Testimony (the “Stipulation”). Amcor 

Flexibles Inc. (“Amcor”) therefore objects to the Data Responses being admitted into evidence or 

otherwise included in the record of this proceeding, and moves to strike the Data Response, and 

in further support thereof states as follows.   

1. ComEd and Amcor filed the Stipulation on December 22, 2011, after approximately 

six months of negotiation.  The Stipulation provides that it is to be “the entire evidentiary record 

for this proceeding.” 

2. Both Amcor and ComEd filed Motions for Judgment.  Those motions were fully 

briefed (with each side filing responses and replies), and the matter was argued on March 12, 
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2013.  There was no evidentiary hearing because the Stipulation was intended to obviate the need 

for live witnesses. 

3. At oral argument, the Hearing Examiner asked questions of counsel for both parties.  

These questions were the typical questions asked at oral argument, such as seeking clarification 

of the parties’ positions on the law and clarification of the facts in the record.  The Hearing 

Examiner obviously did not make discovery requests of the parties as provided by ICC 

Regulation Section 200.360.  Indeed, there is no procedure for the Hearing Examiner to 

propound discovery to the parties; Section 200.360 only provides for discovery by the parties. 

4. ComEd nevertheless has chosen to treat the Hearing Examiner’s questions at oral 

argument as formal discovery requests, and then respond with unsworn factual allegations under 

the guise of discovery responses.
1
  The Data Response also contains additional legal argument.  

Amcor notes that the Hearing Examiner’s question related to legal issues (the meaning of terms 

in ICC Regulations), and that the additional alleged facts are not even responsive to the Hearing 

Examiner’s question.   

5. ComEd’s Data Response should be stricken for several reasons, including: 

A. The Data Response violates the terms of the Stipulation.  Indeed, ComEd’s 

response is at least the fifth time that ComEd has sought to ignore its agreement 

that the Stipulation would constitute the entire record for this proceeding. 

B. There was no discovery request pending.  There is no procedural rule that allows 

ComEd to submit facts to the Hearing Examiner in this manner. 

                                                           
1
 Unsworn statements also cannot constitute evidence in any proceeding because they are not admissible under 

Illinois Rules of Evidence, which apply pursuant to ICC Regulation 200.610.  Further, answers to interrogatories as 

must be sworn.  ComEd presumably can remedy this defect. 
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C. The Motions for Judgment have been fully briefed, and ComEd should not 

allowed to make further arguments, with a de facto sur-reply without leave and 

after oral argument. 

6. Neither the Commission, the Hearing Examiner nor Amcor should be required to 

write or consider additional briefing on this matter, which threatens to continue ad infinitum.  

Enough is enough. 

 WHEREFORE, Amcor respectfully requests an Order that: 

1. Strikes ComEd’s Data Reponse from the record in this case, and not permitting it to 

be admitted into evidence or as part of the record in this case; and 

2. Grants Amcor such further relief as is appropriate. 

 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: March 29, 2013    By: __/s/ Paul G. Neilan____________ 

       One of its Attorneys 

Bradley Block     Paul Neilan 

Law Offices of Bradley Block  Law Offices of Paul G. Neilan, P.C. 

401 Huehl Road    55 West Monroe Street 

Suite 2E     Suite 3950 

Northbrook, Illinois 60062   Chicago, Illinois 60603 

224-533-1075     312-580-5483 

224-533-1076 (fax)    312-201-1436 (fax) 

brad.block@bradblocklaw.com  pgneilan@energy.law.pro 
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