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I. INTRODUCTION/STATEMENT OF THE CASE 

At page 2 of their Initial Brief, the Companies claim that, based on its forecasted 2013 

test year, the final calculations of the Utilities show that under existing rates, Peoples Gas Light 

& Coke Company (“PGL”) will under-recover its base rate costs of service by $96,996,000, and 

North Shore Gas Company (“NS”) will under-recover its base rate costs of service by 

$9,570,000.  NS/PGL IB at 2.  The Companies assert that “the revenue deficiencies are driven 

almost entirely by operating expense and plant investment cost increases, as discussed in Section 

III of this Initial Brief.”  Id. 

In assessing the evidence in this case, the Commission must be mindful that given their 

use of a future test year, all of the Companies’ alleged “base rate costs of service” should be 
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recognized for what they are:  purely estimates of costs that may be incurred in the future.  There 

can be no “final calculations” of such speculative forecasted amounts.  See AG Ex. 1.0 at 6-7.  

The judgments required to be made in assembling a forecast are reasonably subject to critical 

evaluation by the regulator, so that ratepayers are not burdened with costs that are projected, but 

never actually incurred. 

As noted by AG witness Michael Brosch, the fiduciary obligation of utility management 

is to maximize returns for investors.  This obligation requires that every foreseeable cost that 

may be incurred should be fully included in the ratemaking forecast to optimize the opportunity 

for future earnings, while any potential but uncertain opportunities to reduce future costs are 

easily ignored.  In the Companies’ rate case filings, it is apparent that PGL and NSG have 

aggressively forecasted higher test year 2013 costs by assuming: 

• Expanded workforce staffing levels with no vacant positions; 

• Higher non-labor expenses than have been historically incurred; 

• Rapid expansion of rate base investment; 

• Unsupported estimates of much higher expenses for Chicago Department of 

Transportation (“CDOT”) compliance and investigation/remediation of sewer line cross-bore 

problems; 

• Overstated debt and equity cost rates; and  

• Application of wage and inflation rate assumptions with no projection of 

productivity gains to offset higher future costs. 



 

3 
 

The adjustments to the Companies’ 2013 test year forecast discussed in the testimony of 

AG witnesses Brosch and David Effron are proposed to restate forecasted expenses, rate base 

and projected capital costs to reflect more reasonable estimates that reflect the Companies’ costs 

and investment plans, as well as the return on equity (“ROE”) rate that was recently approved for 

the Companies in the Commission Final Order in Docket Nos. 11-0280/11-0281 consolidated.  

Based on the AG-recommended adjustments to the Companies’ revenue requirement 

presentations, the overall revenue increase for PGL and NSG should not exceed $15.4 million for 

PGL and $2.6 million for North Shore. The true test of adequacy of proposed revenue increases 

will be whether NG and PGL are able and willing to contain their actual spending in 2013 to the 

reasonable levels of cost recovery allowed by the Commission.   

 In assessing the various adjustments proposed by the Commission Staff (“Staff”), the AG 

and CUB-City, the Companies claim in their Introduction of their Brief that these revenue 

requirement adjustments “would sharply reduce the ability of the Utilities to recover their costs”, 

concluding that many of them are “arbitrary and punitive.” NS/PGL IB at 3.  This rhetoric should 

be rejected.  In unrefuted testimony, the AG showed how dramatically PGL and NSG have 

overstated test year expenses, using forecasts that employ unreasonable assumptions and produce 

much higher projected ratemaking expenses than have actually been incurred historically. AG 

Ex. 1.0 at 8-10.  For example, AG witness Brosch provided graphic evidence of the obvious 
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overstatement of test year expenses in the PGL filing:

  

AG Ex. 1.0 at 8.
1
    

In fact, Staff and intervenors have not challenged any of the Companies’ actually 

incurred costs, but have merely removed some of the forecast bloat included within the 

Company’s forecasts of ever higher future spending in the future test year.  Given the financial 

incentive for management to pessimistically forecast anticipated expenses in rate case test years, 

when comparisons to historically expense amounts show significantly higher projected 

ratemaking expense levels than have been incurred historically, careful analysis of the 

underlying support for the test year forecast results is essential, as noted above.  As discussed 

further below and in the AG Initial Brief, the adjustments proposed are, contrary to the 

Companies’ claims, not designed to reduce the ability of utilities to recover prudently incurred 

                                                           
1 The amounts shown in this comparison are derived from PGL Schedule C-4, page 1 and from PGL’s response to 

Data Request AG 6.06, Attachment 1 and compare the test year forecasted expense amounts to historical expenses 

before any ratemaking adjustments that may be applicable in each year.  When the Company’s proposed ratemaking 

adjustments are added to its forecasted 2013 O&M Expense, excluding gas costs, environmental remediation, energy 

efficiency and other rider-recovered expenses, the resulting adjusted expense level is $346 million, which is far 

above historical expense levels.
1
  See AG Ex. 1.0 at 8-9. 
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actual costs, but instead reduce the Companies’ ability to overstate and overcharge ratepayers for 

projected future cost increases that are unlikely to be incurred. 

Finally, as discussed further below, the evidence in this case makes clear that the 

Companies’ claim that all of its costs are fixed is contradicted by its own cost studies.  AG 

witness Rubin presented the only proposed rate design for NS/PGL Heating Residential 

customers that accurately reflects the demand costs incurred by the Companies relative to 

customer usage of natural gas.  His recommendations should be adopted over the Companies’ 

unsupported claim that a monthly customer charge for Heating customers that recovers 80% of 

costs reflects principles of cost causation and equity.  The Companies’ proposals for a 

continuation of Rider VBA and the adoption of a conditional tariff should Rider VBA not pass 

Appellate Court scrutiny – proposals that are likewise rooted in the assertion that all of the 

Companies’ costs are fixed – should likewise be rejected.  

 

II. TEST YEAR (Uncontested) 

III. REVENUE REQUIREMENT 

IV. RATE BASE 

 

A. Overview/Summary/Totals 

1. North Shore 

2. Peoples Gas 

B. Potentially Uncontested Issues  

1. Cushion Gas Calculation  

2. Plant 

a. Forecasted Test Year Capital Additions – Utility Plant in 

Service (PGL) 

b. Advanced Metering Infrastructure Project 

c. LNG Control System Upgrade and Related Project (PGL) 

d. Calumet System Upgrade (PGL) 

e. CNG Fueling Station (PGL) 

f. Incentive Compensation – capitalized amounts disallowed in 

prior cases 

g. Original Cost Determination as to 
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 Plant Balances as of December 31, 2011 

3. Budget Plan Balances 

4. Accumulated Deferred Income Taxes - 50/50 Sharing Related to Tax 

Accounting Method Change 

 

 C.  Potentially Contested Issues  

  1. Year End Rate Base or Average Rate Base 

The Companies defend their unorthodox proposal to incorporate year-end rate base 

numbers in the future test year revenue requirement established in this case by arguing, 

beginning at page 19 of their Brief, that: 

 

(1) the Commission’s rules (83 Ill. Adm. Code § 285.2005(e)) permit use of a year end 

rate base in a future test year rate case; 

 

(2) the rates being set in these cases will not go into effect until July 2013, which means 

that the Utilities will experience the revenue impact of any rate increase for at most half 

of 2013; and 

 

(3) use of a year end calculation will result in setting rates that better match the Utilities’ 

cost of service during the period in which the rates will be in effect and come closer to 

giving them the opportunity to recover fully their costs of service. 

 

Points (1) and (2) are not disputed.  While the Commission rules do not prohibit the use of a 

year-end rate base in conjunction with a future test year, conversely, Commission rules do not 

require the use of a year-end rate base in conjunction with a future test year.  Arguing what the 

Commission rules do not prohibit does not provide any guidance as to what the Commission 

should do. 

 The Companies suggest that the other cases where the Commission rejected the use of a 

year-end rate base in conjunction with a future test year did not establish a Commission policy.  

While the Companies argue that the Commission should reach a different decision in the present 

case, the Companies offer no facts or circumstances in the present case that should lead the 

Commission to a result that differs from the decisions in the past cases, especially with regard to 
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the Nicor 2004 case.  The Companies offer no new arguments that have not already been 

considered and rejected in the 2004 Nicor case. 

The Staff and intervenors provided extensive responsive testimony on each of these 

points, all supporting their recommended use of an average rate base in this case, based upon the 

specific facts in evidence.  This evidence was presented in considerable detail in the AG’s Initial 

Brief and will not be repeated here.  See AG IB at 5-18. It is worth noting, however, that the 

Companies cite no prior Illinois rate cases using a future test year that also employed a year-end 

rate base, even though such an approach is asserted to be permissible and would have clearly 

benefited other utilities if adopted by the Commission.  The timing of when rates will go into 

effect has nothing to do with the need for test year internal consistency and matching.  Moreover, 

the selection and use of a test year does not require matching of the “cost of service during the 

period when rates will be in effect” because to do so would require multi-year projections of all 

costs and revenues for period exceeding 12 months.  Thus, the notion that somehow the year-end 

proposal will better match the Utilities’ cost of service during the time rates are in effect is a 

meaningless exercise. 

The fundamental problem with the Companies’ proposed use of year-end rate base, and 

its alternative September, 2013 rate base, in a future test year -- as universally noted by the non-

utility witnesses -- is the lack of consistency and proper matching with the other elements of the 

asserted revenue requirement.  AG witness Brosch indicated that “the Companies’ filings are not 

internally consistent because they include both average and year-end information in a manner 

that distorts and overstates the asserted revenue requirement.  The Company’s proposed rate base 

is forecasted at year-end as of December 31, 2013, while the balance of the test year revenue 

requirement calculations, including revenues, O&M expenses and cost of debt, utilizes 
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forecasted data expected to be experienced throughout calendar year 2013.” AG Ex. 1.0 at 6.  He 

explained that this approach, “…significantly increases the test year 2013 revenue requirement, 

while destroying the balance that is normally required in test year regulation, where all elements 

of rate base and operating income are matched and made to be internally consistent.”  Id. at.10.  

AG witness Effron echoed this position, stating, “The average rate base measures the net 

investment in facilities to provide utility service over the course of the year, rather than as of a 

point in time as of the end of the year. It is internally consistent with the measurement of 

expenses, billing determinants, and income over the course of the year. That is, using an average 

rate base properly matches the calculation of rate base with the other elements of the Company’s 

revenue requirement and income in a given year.”  AG Ex. 2.0 at 5.  During cross examination, 

NS/PGL witness Schott confirmed that the Companies rate case presentation does not provide 

for year-end plant depreciation levels, AMRP contract amounts or bad debt expense, to name a 

few operating income items.  Tr. at 402-406.    

Commission Staff witness Kahle concurs with this view, stating, “An average rate base 

better matches the level of rate base investment with the revenues and expenses for a future test 

year than does a year-end rate base.”  ICC Staff Ex. 2.0 at 3.  Similarly, CUB witness Smith 

concluded in his testimony that,  

An average test year should be used for several reasons. First, use 

of an average test year is consistent with all identified prior Illinois 

rate cases in which a future test year has been used to determine 

utility rates. Second, use of an average test year is also consistent 

with the Commission’s recent rulings in Docket Nos. 11-0721 and 

12-0001 involving the ComEd and Ameren formula rate plans, 

where projected and forecast information was used as the basis for 

setting rates. Third, the use of an average test year appropriately 

matches the elements of the revenue requirement including rate 

base, revenues and operating expenses.   

 

CUB-City Ex. 1.0, p.16. 
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The Utilities further claim that because the rates being set will not go into effect until July 

2013, using the average rate base method would mean that the Utilities would “under-recover” 

their 2013 plant investment costs in 2013.  NS/PGL IB at 22.  They further opine that the rates 

set here would not match the costs of service in the period in which they will be in effect as well 

as would rates set using a year-end rate base.  Id.    

 In fact, the Commission has never adopted a policy that rates set in a rate case must 

“match the costs of service in the period in which they will be in effect.”  As noted above, this is 

an impractical and impossible notion because new utility rates are routinely established for 

application indefinitely into the future, for all months after the effective date until a next rate 

case is filed and completed.  Any rate case test year is required by commission rule to be a 

consecutive 12- month period.  83 Ill. Adm. Code 287.20.  Unless new rates established by the 

Commission were only effective during the 12 months that are used as the basis for an historical 

or future test year, it is impossible for new utility rates to be set in the manner suggested by the 

Companies, so as to “match the costs of service in the period in which they will be in effect.”   

 Moreover, the Commission should reject the notion that adopting an average rate base in 

this case would result in the Companies under-recovering their 2013 plant investment costs.  As 

noted by Mr. Brosch, all of the elements of the revenue requirement are subject to change and 

can be expected to change between rate case orders.  Accordingly, it is impossible to accurately 

predict how the timing of new rates becoming effective will impact a utility’s earnings.  AG Ex. 

1.0 at 11.  If future revenue or cost variances from the test year 2013 amounts that are used to set 

rates are favorable, the Company’s earnings are likely to exceed authorized levels.  Conversely, 

if such financial variances are negative, earned returns may be lower than authorized levels.  

Moreover, the Companies’ assertion about under-recovery of plant investment ignores the fact 
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that when a future test year is employed to set rates, the potential for under-earning on rate base 

is minimized because the forecasted financial data upon which rates are based minimizes 

regulatory lag.  Under these circumstances, it is not reasonable to select only one element of the 

ratemaking equation, in this case the rate base amounts, and presume such amounts should be 

mismatched to the rest of the test year just in order to ensure that earnings are maximized. Id. 

 The Companies attempt to argue away the inconsistency associated with using average 

debt cost rates with a year end rate base, stating, “…because the long term debt calculation is 

independent of the rate base valuation determination; under the Commission’s rules (83 Ill. Adm. 

Code § 285.4000(b)), the Utilities have a choice between using average or end of period balances 

for valuing the long-term components of their capital structure; and the Utilities appropriately 

chose the former in order to reflect the financing employed during the annual business cycle.”  

NS/PGL IB at 24.  This argument in fact confuses the amounts within the “balances” used to 

value the elements of capitalization with the basis for the cost rates applied to the debt cost 

element of the capitalization.  The Companies do not deny that refinancing long term debt yields 

lower debt cost rates in the months after such refinancing.  However, they are blatantly 

inconsistent in denying ratepayers the year-end annualized effect of such refinancing savings by 

insisting upon use of an average cost of long term debt for the test year.  AG witness Brosch 

noted that the Utilities’ cost of debt capital is expected to decline at the dates of each scheduled 

long term debt refinancing, but both PGL and NSG have calculated and used an average cost of 

debt throughout the test year, rather than annualizing the lower long term debt costs expected to 

exist at year-end.  It is fundamentally unfair to ratepayers for the Companies to recover a higher 

cost of long term debt using average test year costs and then assert an entitlement to year-end 

rate base investment levels that are expected to be higher than average levels.  AG Ex. 4.0 at 6.   
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 For all of the reasons cited above and in the AG Initial Brief, the People urge the 

Commission to reject the Companies’ year-end and alternative September, 2013 rate base 

calculation proposals.   

2. Plant  

a. Forecasted Test Year Capital Additions – Utility Plant in 

Service (NS) 

b. Accelerated Main Replacement Program Projects (PGL) 

The People reiterate that the People have serious concerns about the spiraling costs and s 

lack of clear work plans associated with PGL’s Accelerated Main Replacement Program 

(“AMRP”), given the significant dollar amounts in the proposed test year revenue requirement 

associated with the AMRP, compounded with the alleged critical safety issues tied to AMRP 

completion.  AG IB at 19.  The Companies’ Initial Brief does nothing to assuage these concerns.  

Commission Staff ably demonstrated in its Initial Brief that, given the uncertainty surrounding 

the Company’s ability to timely and successfully complete the AMRP project, the Commission 

should conduct a thorough examination of the Company’s AMRP plan.  Staff IB at 17-19.  Staff 

witness Buxton presented damning testimony that highlights the Company’s ongoing struggles 

with scheduling, materials, permits, utility locating, and other aspects of this project.  Staff Ex. 

20.0 at 8-9; Staff Ex. 20.0 Attach 20.01; Staff IB at 18.   

The Company, seemingly in response to Staff’s strong position, makes claims in its 

Initial Brief that are directly contradicted by the record evidence in this case.  The Company 

boldly proclaims, for example, that referring to the work done in 2012:  

in each category of work except for new main installed, Peoples Gas surpassed the 

work completed in 2011 and in one instance doubled the work.   

 

NS/PGL IB at 37. (Emphasis added).  This claim suggests that the Company is staying on target 

with its projections.  It would seem that if main replacement is the goal, which in fact the 
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Company acknowledges is a primary goal of AMRP,
2
 the most important statistic should be 

mains replaced.  For main replacement, however, the record evidence shows that, in the first 

quarter of 2013, PGL had still not completed all of the mains scheduled to be replaced in 2011.  

NS/PGL Ex. 34.0 at 10; AG IB at 22.  Even more telling is the continually missed targets for 

construction, which PGL seemingly refuses to acknowledge in its claim that:  

Peoples Gas not only demonstrated that it has met the scheduled work for 2012 

and can reasonably forecast costs, but that it can prudently manage AMRP 

projects when unforeseen costs arise. 

 

NS/PGL IB at 30-31.  The record evidence demonstrates otherwise.  Of PGL’s scheduled work 

for 2012, only 55.3% of mains work was completed and less than 50% of other categories of 

work was completed in 2012.  NS/PGL Ex. 34.0 at 10; NS/PGL Ex. 34.3; AG IB at 22.   

The Company blames its failure to meet its own projections on a number of unforeseen 

events that have slowed construction or raised costs, including the cross-bore program, changes 

to field conditions, and City of Chicago regulations on street excavation.  NS/PGL IB at 32.  As 

Staff witness Buxton noted, the mere fact that a utility with 150 years of experience drilling and 

installing mains within the City of Chicago encountered such difficulties demonstrates the 

Company’s faulty assumptions and poor planning.  Staff Ex. 20.0 at 4-6; Staff IB at 26.  The 

People support Staff’s recommendation to initiate a Commission investigation under Section 8-

102 of the Act.
3
 

The Company, throughout this docket has conditioned its future main replacement and 

other upgrade plans on achieving “appropriate and timely recovery.”  NS/PGL Ex. 34.0 at 11.  

However, the record evidence demonstrates over and over again that the Company is struggling 

to gain control over the escalating costs of this project.  See NS/PGL Ex. 34.0 at 10; AG IB at 

                                                           
2
 See NS/PGL Ex. 49.0 Corr. at 6. 

3
 220 ILCS 5/8-102. 
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20.  In fact, the Company’s response to escalating costs is to cease work on the project – the 

project in which the Company repeatedly emphasizes is necessary to complete in order to ensure 

PGL distribution system safety.  See, e.g., NS/PGL Ex. 34.0 at 2, 3, 6, 10; AG IB at 20.  

Similarly, it is unfathomable that PGL can claim to reasonably forecast or control costs when the 

expenses for AMRP rose by more than $20 million in the fourth quarter of 2012 – a sudden 10% 

increase in the budget – and less work was completed than originally planned.  NS/PGL Ex. 34.0 

at 10-11.  As the Company’s own witness testified:  

Peoples Gas is in a position where additional dollars will be spent while at the 

same time less volume of work will be accomplished. 

 

NS/PGL Ex. 21.0 at 1.  Therefore, despite the Company’s baseless claims to the contrary, a 

Commission investigation of AMRP is both warranted and needed in this docket.  The People 

support Staff’s recommendations and similarly question the Company’s ability to control costs 

associated with this project.   

The Company devotes considerable effort extolling the importance of the AMRP.  See 

NS/PGL IB at 5, 30, 31.  However, the People are concerned, as is Staff, that the Company is not 

effectively and efficiently managing an extraordinarily large and complicated long-term capital 

project.  AG IB at 23; Staff IB at 21-22.  The record evidence also leaves in question whether the 

Company is prioritizing the most vulnerable main for replacement.   

Currently, main segments with a Main Ranking Index (MRI) above 3.0 (which are 

viewed as “possible replacement candidates”
4
) account for only 3.2% of all of the main segments 

to be replaced.  AG Cross Ex. 9; PGL Response to AG Data Request 10.16.  There are six main 

segments with an MRI above 6.0 (which represents the most immediate need for repair), 

according to the Company’s MRI.  These six segments were not replaced in 2012 and there is 

                                                           
4
  AG Cross Ex. 9; PGL response to AG Data Request 18.08, attach 1. 
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scant reliable information as to when they will be replaced.  AG Cross Ex. 9.  There are, 

therefore, an arguably small number of mains in seemingly dire need to be replaced.  Yet, the 

record evidence suggests that the Company has not made the replacement of these mains a 

priority.  AG Cross Ex. 9.  Despite such a relatively small percentage of “possible replacement 

candidate” mains, it does not appear that PGL took into account these mains when crafting their 

“zonal” approach, described in its Brief.  See NS/PGL IB at 35.  These inconsistencies in 

prioritization are unexplained and further support the need for more Commission oversight of the 

AMRP project. 

PGL relies on the Commission Order in ICC Docket No. 09-0167, in which the 

Commission approved PGL’s Rider ICR.  NS/PGL IB at 29.  The People do not dispute that in 

that Order, the Commission did not require the kind of oversight both the People and Staff called 

for at the time when it approved the infrastructure rider.  ICC Docket No. 09-0167, Order of 

January 21, 2010 at 195.  However, more than three years have passed, and the record evidence 

in this case calls for an auditor’s oversight.  Simply put, since the Commission’s initial approval 

of this project, the Company has not appropriately coordinated with the City to schedule work or 

secure appropriate permits, lacks expense controls, failed to allow for an appropriate amount of 

lead time for materials, and generally failed to plan ahead for this project.  Staff Ex. 20.0 at 14-

16; Staff IB at 20. 

The Company attempts to bolster its “plan” by citing to “extensive planning” and 

increased construction production.  NS/PGL IB at 29.  This attempt not only misses the mark, 

but is directly contradicted by the record evidence in this docket.  Evidence presented by Staff 

and during cross-examination supports Staff’s conclusion that PGL lacks a clear work plan for 

AMRP.  Staff IB at 20, 23-24; Staff Ex. 16.0 at 23.  In particular, Staff put into the record 
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evidence that notes the lack of budgets or procedures to develop working schedules in the 

Company’s currently existing five-year plan.  Staff IB at 22-23.  Staff also highlights the 

Company’s frequently missed main completion projections.  Staff IB at 23-24.  PGL stresses its 

“zonal approach” which is allegedly designed to increase efficiencies in design and construction.  

NS/PGL IB at 29-30.  However, the record evidence shows that, even if there were efficiencies 

to this design, PGL is not taking advantage of those efficiencies.  As of the date of the 

evidentiary hearing in this docket in February 2013, little to no effort had been made to 

coordinate efforts with the City of Chicago for 2013 construction, as demonstrated in the 

reported replacement delays.  AG Cross Ex. 8; See AG IB at 24.  To reiterate Staff witness 

Buxton’s testimony, “a public utility that has been digging up Chicago streets for over 150 years 

should have known enough to take into consideration the resource limits of the City of Chicago’s 

various construction-related departments and offices.”  ICC Staff Ex. 20.0 at 16.   

The Company further attempts to outline the difficulties that stem from under-recovering 

costs.  NS/PGL IB at 6.  However, the Company’s Initial Brief minimizes its own testimony that 

it is spending more money than projected and completing less work.  NS/PGL Ex. 34.0 at 10.  

The Company does not point to record evidence supportive of its claimed effective management 

of the AMRP to date.  Rather than cite testimony demonstrating that the proposed adjustments 

are mistaken, it skews the record and accuses Staff, the AG and CUB/City of disregarding facts 

or playing “numbers games.”  NS/PGL IB at 4.  As discussed in greater detail in the ADIT – 

AMRP and CWIP sections, the People’s proposed adjustments related to or impacted by AMRP 

are reasonable and supported by record evidence.  The People reiterate the conclusions presented 

in their Initial Brief and support the arguments presented by Staff and CUB/City on this issue. 
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For all of the reasons cited above, and as demonstrated in the AG Initial Brief and the 

Staff Brief, the Commission should initiate a Commission investigation under Section 8-102 of 

the Act to ensure that PGL will complete the AMRP in the safest, most efficient, and most cost-

effective method possible. 

c. Construction Work in Progress (PGL) 

The Companies are required to prove that their additions to rate base are prudent and 

used and useful in providing utility service to customers.  Because CWIP represents construction 

in progress that has not yet been placed into service, it cannot be used and useful.  Therefore, 

PGL’s ratepayers should not be forced to pay for unsupported and unrealistically large amounts 

of plant that is in progress and not currently used and useful – and may not be for the period in 

question.  AG IB at 27.  The People demonstrated the reasonableness of this position through 

testimony of AG witness Effron, who testified that PGL’s projected test year plant in service is 

overstated because AMRP will not be placed into service on the schedule that PGL originally 

anticipated.  Company witness Hayes agreed that the spending will be cyclical throughout the 

year and acknowledged the bell-shaped curve of spending.  NS/PGL Ex. 34.0 at 14.  Given the 

cyclical nature within a year of spending on AMRP, it is inherently unfair to ratepayers to force 

them to pay for an overstated rate base rooted on the unrealistic assumption that all spending on 

AMRP will be cleared to plant in service in 2013.  AG IB at 28. 

The Companies argue that the Commission may include a certain amount of CWIP in rate 

base and that whether the investment is “used and useful” is not applicable to the AMRP.  

NS/PGL IB at 38.  As to the first argument, the People acknowledge that the Commission may 

include CWIP in rate base.  In fact, AG witness Mr. Effron recommended including in rate base 

a sum of approximately $4.6 million.  AG IB at 28-29; AG Ex. 5.1, sched. DJE-1.3P.  As to their 

second argument, the Companies twist the AG recommendation and stretch the applicable law to 
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fit their interpretation.  The AG argument highlighted the highly speculative nature of the timing 

when certain AMRP projects would be placed into service and removed over $51.6 million plant 

in service from test year rate base.  This balance should not be included in rate base, especially 

given that it is “highly unlikely” that all of the 2013 projects will be placed into service by the 

end of 2013.  AG IB at 28; AG Ex. 5.2 at 12. 

In support of their argument, the Companies cite generally to Citizens for a Better 

Environment v. Illinois Commerce Commission, 103 Ill. App. 3d 133 (1981), in which the 

Illinois Appellate Court found the Commission’s inclusion of CWIP in rate base allowable under 

the Act.  Again, the People do not dispute the inclusion of CWIP in rate base.  However, simply 

because the Appellate Court upheld the Commission’s inclusion of CWIP in rate base in Citizens 

does not mean that it should be allowed in rate base in the present docket.  In Citizens, there was 

a well-established record, and little dispute, that the inclusion of CWIP in rate base was 

necessary for the utility to avoid financial stress, which would make it more difficult for the 

utility to obtain the necessary funding to complete the project.  Citizens, 103 Ill. App. 3d at 136.  

The Companies in the present docket did not argue or claim that a current return on CWIP is 

necessary to protect its financial integrity or that they were reliant upon CWIP to obtain 

necessary funding.  Unlike the long-term project in Citizens, the Companies here have not 

committed to a clear end-date for AMRP.  The Commission should disregard the Companies’ 

argument and general reliance upon Citizens. 

The Companies then claim that “In any event, these CWIP investments will be providing 

service and be used and useful in 2013.”  NS/PGL IB at 38.  This is a gross distortion of the 

record and a bald attempt by the Companies to distort the AG’s argument.  The issue in this 

docket is the spending on AMRP plant in 2013 that will not be in service by the end of 2013, and 
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it is undisputed that significant spending on AMRP in 2013 will not be in service by the end of 

the year.  See AG Initial Brief at 27-28.  To bolster the Companies’ claim, they cite generally to 

the rebuttal and surrebuttal testimony of Mr. Hayes.  However, even this testimony 

acknowledges that “For the new construction projects to be awarded in 2013, the detailed 

schedule has not yet been developed.”  NS-PGL Ex. 49.0 Corr. at 31.  The reality facing the 

Companies, and the Commission, is that the record evidence in this docket demonstrates that a 

substantial portion of the AMRP CWIP investments will not be providing service and be used 

and useful in 2013.   

The Companies persist in their twisting of the People’s proposed adjustment, claiming 

that “The AG provides no evidence that these facilities will not be placed in service in 2013 or as 

required by the Section 9-214 limitation.”  In fact, the AG provides substantial evidence that 

these facilities will not be placed in service in 2013.  AG Initial Brief at 27-28.  The Companies 

have not rebutted or refuted this record evidence and their argument is a blatant 

mischaracterization of the record in the case. 

Staff also recommends an adjustment to plant in service and notes the potential 

duplication of the adjustments.  The People do not take issue with Staff’s proposed adjustment 

and agree that there may be overlap between the two adjustments.  However, regardless of 

whether the Commission accepts Staff’s adjustment or the People’s adjustment, it clear that PLG 

has overstated the balance of plant in service that should be included in the test year rate base, 

and some modification to that balance is necessary. 

d. Non-Union Wages (see also Section V.C.2) 

e. Capital Costs for Non-AMRP Gas Services 

  3. Cash Working Capital (“CWC”) 
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   a.  Pass-Through Taxes 

The Companies acknowleged in their Brief that the Commission has in the most recent 

consolidated rate case set the Companies’ CWC lag for pass through taxes to zero. NS/PGL IB at 

42.  The Companies opine, however, that the Commission stated in its 2012 Rate Order that the 

Commission in other utility cases applied a zero revenue lag and found no reason to deviate for 

the NS and PGL. Id. The Companies argue that, in deciding an issue in any proceeding, that 

decision should be based on the facts and circumstances in the record and not the facts and 

circumstances in other cases. 

The People agree that the treatment of pass-through taxes should be based on the facts 

and circumstances in the record.  And that is precisely what happened in the Companies’ 2011 

rate case, as well as in recent comparable ComEd and Ameren rate orders.  The Commission 

examined the facts and saw no reason to deviate from its prior rulings.  In the instant case, it is 

undisputed that pass-through taxes become payable when funds have been collected by the 

utility, such that no revenue lag for the time prior to collection should be attributed to these case 

flows.  The Companies’ Initial Brief acknowledges that “the majority of these payments are due 

in the month following collection and are made consistent with an agreement that Peoples Gas 

has with the City of Chicago.” NS/PGL IB at 42.  This is precisely why no revenue lag is 

applicable and the payment leads must be based upon the remittance agreements with the City 

that are used to actual make payments of pass through taxes.  The Commission should continue 

its policy of assignment of no revenue lag day to pass through taxes.   

The Companies further opine that the agreement PGL has with the City of Chicago is not 

the same as other arrangments other utilities have made with taxing authorities.  NS/PGL IB at 

46-47.  This argument is a red herring.  The fact is, the Staff and intervenors adopted the 
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payment lead day values calculated and sponsored by the Companies’ own witness.  AG witness 

Brosch notes that “How and when the Utilities pay pass through taxes is a factual determination 

without regard to measurement and application of revenue lag days to the related cash inflows.”  

AG Ex. 4.0 at 60.  Mr. Brosch recommends that the payment lead day values from Mr. 

Hengtgen’s work in WPB-8 should be utilized, because the “Collection Assumptions” used 

therein are reflective of agreements made with the City of Chicago that the Companies have 

apparently now adopted to delay remittances of other types of pass through taxes. Id.   

Moreover, regardless of the agreement reached with the taxing body, the fact remains that 

the amounts collected result in pass-through taxes becoming balance sheet transactions that do 

not create either gas revenues or tax expenses on the Companies’ income statements.
5
  Mr. 

Hengtgen admitted during cross-examination that he imputed the revenue lag he included in the 

PGL’s CWC study, and that the City of Chicago agreement does not require a revenue lag. Tr. 

555-556. 

The tariff captioned Rider 1 Additional Charges for Taxes and Customer Charge 

Adjustments provides for additional charges to customers where NSG and PGL act as collection 

agents for State and local governments in the collection and remittance of revenue taxes.  This 

process is unique and requires no CWC financing.  Moreover, PGL experiences longer lead days 

for pass through taxes than other Illinois utilities, which allows the Company to hold the cash for 

these pass through taxes longer than would appear to be possible under the applicable statutory 

payment due dates for such taxes.  AG Ex. 4.0 at 58-59. 

The Companies also argue that if the Commission continues to believe that lag days for 

pass through taxes and EAC should be set to zero, in the alternative, it should adopt the Utilities’ 

                                                           
5
 See Part 285.315(a) at page 262 showing taxes accrued for State Public Utility, Gross Revenue, Illinois Gas Use, 

Municipal Utility and Chicago Sales & Use taxes with no corresponding distribution of such taxes to expense 

account 408, Taxes Other Than Income Tax expense. 
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proposal to net the revenue lag days for pass through taxes against the expense lead days for such 

taxes and charges. NS/PGL IB at 43, 49.  Staff agrees with this alternative. NS-PGL Cross Ex. 1.  

Staff’s Brief offers no explanation for this about-face on the issue.  Staff IB at 30-31.   The 

Commission, however, should reject this proposal.   

First, this proposed “alternative” is unreasonable and completely inconsistent with the 

record evidence in this matter.  The effect of the proposed alternative would be to essentially 

claw back the same CWC result as assigning a revenue, but in a different manner, while 

abandoning the Commission’s prior findings on whether the payment of pass-through taxes after 

collection by the utility and in accordance with the written payments terms (in this case, 

negotiated with the City of Chicago) require an infusion of CWC.  Tr. at 563-564. Mr. Hengtgen 

admitted during cross examination that the dollar impact to ratepayers is the same.  Tr. at 564-

565; AG Cross Ex. 18.  If PGL has now decided to capitulate with respect to its indefensible 

position regarding revenue lag assignment to pass through taxes, it should not be allowed to 

manipulate its own calculated payment lags to achieve the same CWC result by virtue of netting 

inappropriate revenue lags against its own calculated expense leads.  Moreover, no such 

alternative was proposed or adopted in Peoples 2011 rate case or in recent ComEd or Ameren 

rate orders, which like NS and PGL, pay pass-through taxes according to statutorily and 

regulatory defined timelines.   

As noted in the AG Initial Brief, the CWC adjustment proposed by Mr. Brosch should be 

made again in this docket because the Companies collect additional charges for pass-through 

taxes through a rider tariff and are not responsible for remittance of such taxes until after they 

collect taxable revenues from ratepayers.  See AG IB at 30-37.  To reflect the fact that Pass-

Through Taxes are not a liability that requires CWC, Mr. Brosch modified his Schedule B-5 to 
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effect proper treatment of pass-through taxes by assigning a zero revenue lag day value to the 

cash  inflows that are associated with the Companies’ collection of pass-through taxes at line 2 of 

Schedule B-5 in both AG Exhibit 4.3 and AG Exhibit 4.4.  Mr. Brosch’s well-supported 

adjustment should be adopted by the Commission, rather than the Company’s eleventh-hour 

“alternative” that simply amounts to a claw-back of its original revenue lag assignment through 

manipulation of the related tax payment leads.      

b. Pension/OPEB 

As noted in the AG Initial Brief, AG witness Brosch proposed an adjustment to the 

Companies’ CWC lead/lag values to remove an inappropriate and unsupported assignment of a 

zero payment lead day value at line 8 of their Schedule B-8 for Pension/OPEB expense, resulting 

in a significant increase to the CWC requirement included in rate base.  AG witness Brosch 

testified that Pension and OPEB expenses are not paid regularly and predictably in cash each 

year, such that a reliable lead lag study amount for these expenses is not easily determined.  In 

order to correct this inequity, Mr. Brosch applied a more reasonable lag day value that better 

reflects the reality of the varied Pension and OPEB accruals.  AG Ex. 1.0, at 54-56. 

At page 51 of their Initial Brief, the Companies argue that AG witness Brosch’s proposed 

expense payment lead day adjustment is without merit.  The Companies state first that “there is 

nothing routine about the cash flow related to Pension and OPEB”, and note that the AG 

acknowledges this fact.  NS/PGL IB at 51.  The People agree that the irregularity of the 

OPEB/pension payments is not at issue. What the Companies fail to acknowledge is that Mr. 

Brosch’s reasonable payment lead day value better reflects the reality of the varied Pension and 

OPEB payments and accruals.   
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Mr. Brosch explained, for example, that Pension and OPEB expenses are based upon 

accounting accruals, rather than regular and scheduled payments to vendors like other cash 

expenses.  In responding to Staff data requests on this topic, the Companies noted that, “cash  

payments do not equal expense accruals recorded for Pension and OPEB.”
6
  These responses 

produced payment information for funding of OPEB amounts indicating several irregularly 

scheduled contributions made to an insurance plan and a single pension funding payment for 

North Shore but no such funding for PGL in 2011.  Rather than rely upon an analysis of payment 

data, NS/PGL witness Hengtgen elected to assign a zero lag day value to Pension and OPEB 

expenses.  AG Ex. 1.0 at 55. 

As noted in the AG Initial Brief, Mr. Brosch testified that a reasonable treatment would 

be to assume the same payment lead day value the Companies have calculated for their payment 

of the many miscellaneous cash vouchers contained within the Other Operations and 

Maintenance Expense line of the lead lag study.  AG IB at 38-40.  This lead day value is 

indicative of how the Companies schedule and pay invoices for the many types of routinely 

incurred expenses that are not separately studied and listed elsewhere in the lead lag study.  

Notably, the Other O&M lead day value is much closer to the calculated revenue lag, which 

dramatically reduces the overstatement of CWC that occurs under the Companies’ arbitrary 

assignment of a zero lead day value.  AG Ex. 1.0 at 55.   

He further noted that Pension and OPEB expense could be treated like all the other 

accrual-basis non-cash expenses such as depreciation, amortization and deferred income taxes 

and removed from lead lag study calculations of income taxes.  This would be appropriate for 

Pension and OPEB expenses because these amounts are actuarially determined and the amount 

of recorded expense is dependent upon many variables, one of which is the amount and timing of 

                                                           
6
  AG Ex. 4.0 at 65, citing PGL/NSG responses to data requests DGK 5.02. 
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contributions that are discretionary on the part of management within ranges bounded by tax and 

other regulations.  To implement this treatment he explained that one could either subtract the 

Pension and OPEB expense amounts from the Line 1 revenues that are assigned a revenue lag or, 

alternatively, one could set the assumed payment lead for Pension and OPEB expense equal to 

the revenue lag day value.  Either approach would have the effect of eliminating accrual-basis 

Pension and OPEB expenses from having any impact upon Cash Working Capital.  AG Ex. 1.0 

at 55-56. 

The problem with the NS/PGL approach advocated by Mr. Hengtgen is that the 

Companies arbitrarily assumed a zero payment lead day value for pension and OPEB expenses 

as if there is no cash flow related to pension and OPEB expenses, causing an overstatement of 

cash working capital because a positive revenue lag was assigned by PGL/NSG with no 

corresponding expense payment lead.
7
  As noted in the AG Initial Brief, in response to Staff data 

request DGK 5.02, the Companies provided information showing a single pension funding for 

North Shore Gas in January of 2011 and no pension funding payments in 2011 for PGL.  With 

regard to OPEB expense, the same response provided OPEB funding payments that were front-

loaded in February of 2011.  Using this data and assuming a calendar year analysis period would 

produce an exceptionally large apparent prepayment of OPEB and pension expenses for NSG, 

and a meaningless pension lead day value for PGL since no PGL pension funding occurred.  This 

irregular pattern of payment timing was not relied upon by Mr. Hengtgen in his rebuttal 

calculation of CWC in NS-PGL Ex. 27.10P/N and is not reliable enough for use in the AG’s 

calculation of CWC.  Rather than accepting Mr. Hengtgen’s arbitrarily assumed zero payment 

lag for pension and OPEB expenses, Mr. Brosch recommended the Other O&M lead day timing 

as indicative of the Companies’ normal payment patterns for routine cash disbursements.   

                                                           
7
  AG Ex. 1.0 at 54-55. 
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The Companies also argue that the alternative CWC treatment offered by Mr. Brosch 

“incorrectly subtracts from revenues associated with Pension and OPEB is incorrect (sic) as such 

revenues are appropriately included in the cash working capital calculation.” Id.  This argument 

amounts to an unexplained tautology.  It should be rejected. Finally, the Utilities further note that 

the Commission has rejected the AG’s proposals in both ComEd 2010 and ComEd 2011. 

The fact that the Commission has rejected similar adjustments in the past should not 

dissuade the Commission from adopting them here. The concept of public utility regulation 

requires that the Commission have power to deal freely with each situation that comes before it, 

regardless of how it may have dealt with a similar or even the same situation in a previous 

proceeding.  Mississippi Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513 (1953).  A 

record containing new evidence or argument that implicates past decisions compels 

reconsideration on the new record and may require a different result. See Commonwealth Edison 

Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389,408 (2
nd

 Dist. 2010).  The record in this 

case points to an illogical treatment of lead/lag values in the Companies’ CWC studies, that 

result in an overstatement of CWC for OPEB/Pension expense.  The Commission should adopt 

Mr. Brosch’s adjustment, detailed in his Direct testimony and in AG Ex. 4.1 and 4.2 at Schedule 

B-5, line 8, in column C.    

   c. All Other 

4. Retirement Benefits, Net 

As explained in the People’s Initial Brief, AG witness Mr. Effron proposed a reasonable 

updated adjustment to rate base to account for net retirement benefits that is supported by 

Commission policy and record evidence.  AG IB at 40-42; AG Ex. 2.0 at 12-13; AG Ex. 5.0 at 3; 

AG Ex. 2.1.  Mr. Effron’s proposal to eliminate pension balances from rate base, treat the accrued 
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liability for post-retirement benefits as rate base deductions, and eliminate the accumulated 

deferred income taxes related to prepaid or accrued pensions, is directly in line with past 

Commission findings.  In the most recent rate case for both of these Companies, the Commission 

noted that similar adjustments proposed by Staff and other intervenors, including the AG,  

… are supported by the evidence and remain consistent with the Commission’s 

conclusions about the pension asset in the 2007 and 2009 PGL rate cases.  Those 

decisions both concluded that the accrued OPEB liability should be reflected in rate 

base but that the pension balances should not be recognized in the determination of 

rate base.  

 

ICC Docket Nos. 11-0280/11-0281, Final Order (January 10, 2012) at 33.  Mr. Effron’s 

adjustments are consistent with the Commission’s policy on this issue and are also consistent with 

the recommendations of Staff witness Ms. Pearce and CUB-City witness Mr. Smith.  See Staff 

IB at 32-33; CUB/City IB at 25-27.   

The net effect of Mr. Effron’s adjustment reduces PGL’s “Retirement Benefits, Net” by 

$83,706,000 and related ADIT by $33,269,000, resulting in a net reduction to the PGL rate base of 

$50,347,000.  AG IB at 41-42; AG Ex. 5.1, Schedule DJE-1P.  The companion NS adjustment 

reduces “Retirement Benefits, Net” by $1,841,000 and related ADIT by $732,000, which results in a 

net reduction to the NS rate base of $1,109,000.  AG IB at 42; AG Ex. 2.0 at 12-3, AG Ex. 2.1, 

Schedule DJE-1N.  In consideration of the foregoing, the People urge the Commission to adopt Mr. 

Effron’s proposed adjustment. 

5. Net Operating Losses 

In the AG Initial Brief, the People explained why the Companies’ eleventh-hour attempt 

to recognize a 2012 net operating loss (“NOL”) in its Surrebuttal testimony, with no explanation 

as to the source or cause of the NOL, should be rejected.  AG Initial Brief at 42-46.  In their 

Brief, the Companies begin by acknowledging that during the direct and rebuttal phases of the 

case, no deferred tax asset related to NOLs existed for 2012 or 2013.  However, the Companies 
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claim, “when surrebuttal testimony was filed, two major events occurred: (1) the American 

Taxpayer Relief Act of 2012 was enacted in January 2013; and (2) end of year 2012 books 

closed.”  NS/PGL Brief at 56.  To be clear, the People are not challenging the reported 2013 

NOL, given the post-2012 enactment of the extension of bonus depreciation in the American 

Taxpayer Relief Act of 2013, and the resulting bonus depreciation that now can be claimed for 

2013.  

The explanation offered by the Company for the 2012 NOL, however, explains nothing.  

What is at issue here is the 2012 NOL that mysteriously appeared for the first time in the 

Companies’ surrebuttal.  Obviously, there is no way that the enactment of the American 

Taxpayer Relief Act of 2013 in January 2013 could have created an NOL in 2012 (as was 

explained in the AG Initial Brief).  It is also safe to assume that the closing of end of year 2012 

books did not come as a surprise. Certainly, there is no testimony addressing that point.  Even if 

it did come as a surprise, the Companies utterly failed to explain or describe how this event 

created an NOL where none had existed previously, other than to offer the circular explanation 

that “The closing of the books for 2012 resulted in the consolidated group being in a NOL 

position for 2012.”  NS/PGL IB at 57.  What changed?  The Commission is never told.  To the 

extent that the Companies reference “the consolidated group” – presumably the affiliate 

companies – some sort of evidentiary presentation was required to explain the alleged NOL.  

NS/PGL IB at 56.  Whatever the circumstance that created the alleged NOL, the Companies are 

asking the Commission to accept on faith that it caused an NOL.  This hardly satisfies the 

Utilities’ burden of proof under Section 9-201 of the Act, and hardly constitutes the kind of 

substantial evidence that appellate courts look for when reviewing a Commission decision.    
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The Companies go on to claim that “failure to reflect a known 2012 or 2013 NOL in this 

proceeding may cause a violation of the normalization rules.”  NS/PGL IB at 57.  Assuming for 

the sake of argument that what the Company claims is true (and we don’t know that it is, because 

in fact there is no precedent for such a finding of a violation of the normalization rules), this 

statement is nothing more than a strawman argument and irrelevant to the issue at hand.  The 

point is that there is not a known or substantiated 2012 NOL.  There is only a number that 

appeared for the first time in the Companies’ surrebuttal testimony with no explanation, with no 

documentation, and with no supporting workpapers.   The Companies have provided no 

substantive evidence of a 2012 NOL. 

Staff’s apparent acceptance of the 2012 NOL in updated exhibits at the hearing phase of 

the proceeding, with no investigation as to the cause or explanation of the amount, should not be 

considered persuasive or sufficient evidence of the alleged 2012 NOL amount.  Staff appears to 

accept the Companies’ claim that if the 2012 NOL is not included in the beginning balance for 

the 2013 NOL, then this would be a violation of federal income tax normalization rules.  Staff IB 

at 41.  This view, however, overlooks the simple fact that the Company has utterly failed to 

establish its claim of a 2012 NOL or to substantiate the sudden appearance of this item in its 

surrebuttal case.  Again, the People are unaware of any precedent for such a finding of a 

violation of normalization rules, and there is no reasonable argument that exclusion of an 

unsubstantiated NOL from rate base for purposes of ratemaking would result in a possible 

normalization violation.  Certainly, Mr. Stabile never discussed any familiarity with an Internal 

Revenue Service normalization violation finding for any utility, highlighting the strawman nature 

of this argument. 
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For all of these reasons, and the rationale supplied in the AG Initial Brief, the 

Companies’ claimed 2012 NOL should not be reflected in the Companies’ test year rate base and 

revenue requirement. 

6. Accumulated Deferred Income Taxes 

a. Appropriate Methodology to Reflect Change in State Income 

Tax Rate 

AG witness Mr. Brosch recommended that, for ratemaking purposes, the deferred income 

tax expenses should be recorded at the income tax rates expected to be effective when book/tax 

timing differences reverse in future years under the liability method.  AG IB at 47.  As the 

People noted in their Initial Brief, boiling down this complex issue to its simplest essence, the 

Companies are taking income tax deductions today that allow the deferral of taxes that would 

otherwise be payable at the current, higher rate of 9.5%.  AG IB at 47; AG Ex. 1.0 at 34. These 

deductions creates a timing difference for which the Companies are booking deferred income 

taxes at the higher rate, but when the time comes to pay the taxes, the taxes will actually be paid 

at the lower tax rates scheduled to then be effective.  Id.  The People’s proposal, as 

acknowledged in recent Commission Orders, seeks to remedy this situation.  

The Companies, however, misrepresent the People’s proposal by classifying it as 

applying “partial flow through methodology” that would strip benefits from future customers.  

NS/PGL IB at 57.  However, the People note, as demonstrated in the Initial Brief, that both the 

AG and CUB-City recommendations are not “partial flow through,” but are instead full 

normalization accounting using the liability method required under Generally Accepted 

Accounting Principles (GAAP).  AG IB at 53; AG Ex. 4.0 at 37.  There is no distortion caused 

by consistent utilization of the liability method of accounting for deferred income taxes required 
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under GAAP and approved by the Commission for use by ComEd and Ameren.  AG Ex. 4.0 at 

35. 

The Companies rely on the use of ARAM accounting prescribed by the final order in ICC 

Docket No. 83-0309, and argue that the People’s and CUB/City’s proposed methodology flows 

through a tax benefit that is uncertain as to realization of benefits in a future period.  NS/PGL IB 

at 64.  Staff does not disagree with the Companies’ reliance on this docket.  Staff IB at 42.   

As discussed in detail in the People’s Initial Brief and Mr. Brosch’s testimony, the 

Companies proposed use of ARAM accounting, however, seeks to charge customers a higher 

deferred income tax expense today than is expected to actually be paid in the future, when 

book/tax timing differences originating today are scheduled to reverse.  AG IB at 49-50; AG Ex. 

4.0 at 36.  Briefly, the Companies’ reliance is misplaced, because the 30-year old methodology 

that was found reasonable for one time reductions in Federal tax rates in the 1980’s is not 

automatically applicable decades later when current accounting regulations now dictate using a 

liability method of accounting, a method that has been consistently adopted and applied to 

ComEd and Ameren by this Commission.  AG IB at 50; ICC Docket No. 12-0321, ICC Docket 

No. 12-0293.  All of the Illinois State and Federal Income Tax regulations, FERC and ICC 

accounting requirements and Generally Accepted Accounting Principles that apply to ComEd 

and Ameren apply equally to PGL and NSG, and the Commission has already addressed the 

proper method of income tax normalization accounting with regard to changing Illinois statutory 

income tax rates in the most recent ComEd and Ameren Illinois ratemaking orders.  AG IB at 50; 

AG Ex. 4.0 at 39.   

The Companies admit that the Liability Method of accounting for Deferred Income 

Taxes, as used by AG and CUB-City witnesses, is part of Generally Accepted Accounting 
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Principles (“GAAP), but then claim that this method is “inconsistent with both the income tax 

and FERC regulations regarding normalization.”  This claim was clearly refuted in the testimony 

of AG witness Brosch.  AG Ex. 1.0, 41-41.  Moreover, the Companies note that GAAP 

acknowledges the situation where a prescribed regulatory method, such as ARAM, differs from 

the liability method as described in ASC 740, and under ASC 980, it allows a utility to record the 

difference between the two methods as a balance sheet adjustment.  IB at 64.  The prescribed 

regulatory method to account for the State Income Tax rate change, as approved in the ComEd 

and Ameren cases (ICC Docket No. 12-0321, ICC Docket No. 12-0293), is now the liability 

method of accounting, rather than the ARAM method used in the distant past.  Just as the ARAM 

method, that was previously used by the Commission, was then a permitted departure from 

GAAP, adoption of the liability method of normalization accounting is equally permitted 

application of GAAP and does not violate any IRC provisions or past ICC Orders 

Based on the foregoing, and on the detailed discussion of the record evidence contained 

in the People’s Initial Brief, the People urge the Commission to recognize, for ratemaking 

purposes, that the deferred income tax expenses should be recorded at the income tax rates 

expected to be effective when book/tax timing differences reverse in future years under the 

liability method.   

b. Repairs Deduction Related to AMRP projects 

In their brief, the Companies introduce this issue by stating that “The AG argues that 

Peoples Gas should claim a repairs expense deduction for AMRP projects.”  NS/PGL IB at 68.  

To state the issue more accurately, it is the position of the People that PGL has failed to explain 

why it should not or will not claim a repairs expense deduction for AMRP projects.  AG IB at 

53-56.  
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By way of background, the People note that in its 2009 tax return, as the Companies 

acknowledge, they elected to change their tax method of accounting for the determination of 

whether an expenditure is a capital asset or repairs and maintenance.  AG IB at 53-54; NS/PGL 

Ex. 46.0 at 30.  At the time of its direct filing, PGL believed that 40% of AMRP costs would 

qualify for the repairs deduction.  Id.  The Companies, in their Initial Brief, rely on the same thin 

“factors” that were used to justify the change in the treatment of the repairs deduction between 

the filing of direct and rebuttal testimony.  As explained in greater detail in the AG’s Initial 

Brief, the factors cited by the Companies are not sufficient to explain the change of heart.  See 

AG IB at 53-56.  Briefly, PGL has not satisfactorily explained why the assumptions in its 

rebuttal testimony are more valid than those in its direct testimony.  See AG IB at 54.  AG 

witness Mr. Effron thoroughly explained in his testimony that PGL’s reliance on certain new tax 

procedures was misplaced because the new procedures do not impose new restrictive guidelines 

as to what would qualify as a tax repair, they merely delay implementation of certain existing 

limitations.  AG IB at 55; AG Ex. 5.0 at 5.  Next, PGL failed to cite to any piece of record 

evidence or proposed change to AMRP that would justify its reversal of course.  AG IB at 55.  

Finally, the lack of direct guidance from the IRS does not amount to a “change in 

circumstances.”  Id.  

The Companies present another series of inaccurate claims, particularly when they assert 

that the situation here is “similar to the situation where AG witness Mr. Effron attempted to 

impute the repairs election on ComEd in Commonwealth Edison Co., ICC Docket No. 10-0467.”  

NS/PGL IB at 71.  To clarify, at the time of ICC Docket No. 10-0467, ComEd had not changed 

its tax method of accounting for the determination of whether an expenditure is a capital asset or 

a repair.  See ICC Docket No. 10-0467, Final Order (May 24, 2011) at 113.  Nor did ComEd in 
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that case alter its tax treatment of plant expenditures between its direct case and rebuttal case.  Id.  

The situations are not at all similar and the Company’s claims should be disregarded by the 

Commission. 

Commission Staff simply notes that Staff did not contest the Companies’ position.  

However, the People note that Staff cites no reasons why the Company’s change of treatment of 

this matter in the rebuttal testimony is appropriate.  Therefore, the People urge the Commission 

to reject the Companies’ deviation from the standard treatment of ADITs and to reduce rate base 

accordingly to reflect the ADIT related to the Companies’ repairs deductions. 

c. Bonus Depreciation 

The People did not object to the Companies’ proposed $47,235,373 (PGL) and 

$3,250,333 (NS) adjustments to ADIT and rate base as a result of claiming bonus depreciation 

for 2012 and 2013 as outlined in Mr. Stabile’s surrebuttal testimony.  AG IB at 57.  However, the 

People seek to clarify the Companies’ statements that “if the Commission determines that the 

2012 NOL should not be included in computing rate base as discussed in Section IV.C.5 of this 

Initial Brief, then bonus depreciation should not be included in determining ADIT” and go on to 

claim that “Failure to include the 2012 NOL in rate base would likely lead to a violation of the 

normalization rules.”  NS/PGL IB at 71.  What is at issue here is the 2013 bonus depreciation.  

Obviously, the treatment of 2012 NOL is irrelevant to the treatment of the 2013 bonus 

depreciation.  Further, there is no basis for the Company’s claim of a normalization violation, as 

there is no precedent for such a finding, and it is beyond speculation to imagine that omitting an 

NOL of dubious existence would either directly or indirectly trigger a normalization violation.  

AG IB at 70.   

d. Derivative Adjustments from Contested Adjustments 

D. Accumulated Depreciation (Uncontested Except 
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for Derivative Adjustments from Contested Adjustments) 

V. OPERATING EXPENSES 

 

A. Overview/Summary/Totals 

1. North Shore 

2. Peoples Gas 

B. Potentially Uncontested Issues  

1. Administrative & General 

a. Interest Expense on Budget Payment Plan 

b. Interest Expense on Customer Deposits 

c. Lobbying expenses 

d. Social and Service Club Dues 

e. Executive Perquisites 

f. Consulting Expense – SIG Consulting 

g. Employee/Retiree Perquisites – Awassa Lodge 

h. Update to Pension and Benefits 

i. Updated IBS Return on Investment 

j. Costs to Achieve Amortization 

2. Uncollectible Account Expense Included in Base Rates  

3. Depreciation Expense 

a. WAM System 

b. CNG Plant 

4. Income Tax Expense – Changes in Interest Expense on Debt 

Financing 

5. Revenues 

a. Sales and Revenue Adjustment by Service Classification 

6. Interest Synchronization (methodology on derivative adjustments) 

 

C. Potentially Contested Issues  

1. Incentive Compensation (Falls in Multiple Categories of O&M) 

In their Initial Brief, the Companies concede that they have failed to show any 

specifically forecasted cost reductions in the test year that can be linked to allegedly cost-

effective incentive compensation arrangements payable in 2013 for the 50% of the Non-

executive Annual Incentive Compenation Plan expense for which AG witness Brosch and CUB-

City Smith propose Commission disallowance. Instead, the Companies rely on hypothetical cost 

savings to suggest that, but for the Incentive Compensation plan at issue, the test year revenue 

requirement would be millions of dollars higher.  NS/PGL IB at 79-81.   
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These arguments should be rejected.  First, as noted in the AG Initial Brief, the 

Commission has permitted the recovery of incentive compensation costs in rates only when it is 

demonstrated that such compensation operates to provide identifiable benefits to the utility’s 

customers.  This policy reflects the Commission’s reasoned approach to the incentive 

compensation issue, which was upheld by the Illinois Appellate Court in Commonwealth Edison 

Co. v. Illinois Commerce Comm’n., 398 Ill.App.3d 510, 924 N.E.2d 1065 (2d Dist 2009), reh. 

den. April 6, 2010.  

In the instant case, the facts here are simple. The Companies cannot demonstrate an 

observable direct link between forecasted PGL and NSG test year adjusted O&M expenses (i.e., 

the utility customer benefit) and the amounts that drive payouts under the Companies’ Annual 

Incentive plan as currently constructed because the targeted O&M expenses used to administer 

the plan consists of a combined “Utility and IBS FERC-based non-fuel O&M” amount from the 

consolidated budgets of all Integrys utility subsidiaries, along with IBS expenses.  This large 

pool of O&M expenses that drives incentive payouts is influenced by O&M performance of 

multiple Integrys businesses beyond the regulated utilities.  Accordingly, not only is the O&M 

parameter of the plan not tied to expenses included in 2013 rate case forecasted O&M, the 

payouts under this plan are ultimately driven by a much larger universe of utility operations than 

just these two Illinois utilities.  See AG Initial Brief at 59-62. As such, the Companies have failed 

to demonstrate any kind of identifiable PGL/NS customer benefit associated with the O&M 

expense element of the plan that can be pointed to by NS and PGL for ultimate crediting to PGL 

and NSG ratepayers. 

Contrary to the claims made by in the Companies’ Brief, it is simply not good enough to 

argue that savings can be shown to have been achieved in 2011 that “may have” indirectly and 



 

36 
 

hypothetically produced lower O&M budgeted in 2013, or that the Utilities met the Integrys 

budget goals, as NS/PGL witness Cleary suggests.  Incentive payments to employees in 2013 for 

which rate recovery is desired must be tied to incremental cost savings in 2013, none of which 

are reflected in the Companies’ rate case forecasts.  AG Ex. 4.0 at 31. 

The Companies also rely on the fact that Staff witness Ostrander did not challenge the 

Companies full recovery of these expenses, and labeled the AG/CUB/City proposed adjustments 

unnecessary.  NS/PGL IB at 79; See Staff IB at 48.  For its part, Staff merely references Mr. 

Ostrander’s contention that “the Companies’ rebuttal and surrebuttal testimonies document 

ratepayer benefits related to the NEICP’s O&M cost control metric.” Staff IB at 48.  Mr. 

Ostrander, however, like the Companies, does not identify with specificity, what the actual 

benefits are.  

For these reasons, and the rationale supplied in the AG Initial Brief, the Commission 

should remove 50% of the Non-executive Annual Incentive Compenation Plan expense from the 

test year revenue requirement.  Schedule C-5, appearing in AG Exhibits 4.1 and 4.2 for PGL and 

NSG, respectively, details this adjustment.   

2. Wage Increase Corrections 

3. Non-union Base Wages 

(Falls in Multiple Categories of O&M) 

4.  Vacancy Adjustment  

AG Witness Mr. Brosch proposed a reasonable vacancy rate labor adjustment to O&M 

expenses.  AG IB at 67-68; AG Ex. 4.1, sched. C-2; AG Ex. 4.2, sched. C-2.  The People based this 

adjustment on the known and measurable reality that turnover within the workforce and unavoidable 

delays in the process of filling positions creates a normal and ongoing level of vacancies in actual 

staffing levels.  AG IB at 68; AG Ex. 1.0 at 18.  The Companies, however, persist that they will 
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“have filled or are hiring to fill the budgeted and forecasted positions,” and insist that “they fully 

explained and supported their head count increases.” NS/PGL IB at 89.  However, the 

Companies’ unrealistic vision for their 2013 hiring does not address the very point of the 

proposed AG adjustment.  Hiring new workers today will not prevent future employee turnover 

or temporary vacancies in forecasted employee positions. 

As the People have explained in detail, all large businesses experience unavoidable and 

fairly continuous turnover of staffing that should be an important consideration when developing 

expense forecasts.  AG IB at 68; AG Ex. 4.0 at 16.  Thus, any hiring that the Companies 

accomplish to fill budgeted positions may temporarily add new employees, but this does not 

refute the obvious reality driving the AG’s adjustment.  At the same time hiring occurs to fill 

new positions, newly vacant positions will tend to offset such hiring.  The Companies offered no 

serious challenge to the obvious fact raised by the People that, in reality, no business can fully 

and precisely anticipate the timing of employee retirements and terminations and then have 

replacement staffing hired and ready to immediately start employment the following day, as is 

assumed in the Companies’ test year labor forecasts.  AG IB at 68; AG Ex. 4.0 at 16.  The issue 

before the Commission is whether assumed full employment with no vacant positions on every 

day of the test year is a credible forecasting assumption and the evidence of record in this docket 

clearly shows that it is not.  If ratepayers are charged for labor costs as if no vacancies will occur, 

the labor costs avoided by the Companies while forecasted positions are occasionally vacant 

during the test year will become a windfall to shareholders. 

CUB/City witness Mr. Smith proposed a similar adjustment that takes into account the 

common occurrence of vacancies inherent in most business organizations, as well recognizes 

the actual, historical trend at the Companies of operating with higher levels of vacancies than 
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projected.  CUB/City at 44.  Staff also proposed an adjustment to the increase to non-union 

wages for a vacancy factor, which, according to Staff, has a similar impact as a vacancy factor 

adjustment.  Staff IB at 50.  Given the record evidence that directly refutes the Companies’ 

unrealistic forecasting assumptions, the People urge the Commission to adopt the People’s 

vacancy labor rate adjustment to O&M expenses of $7,550,000 (PGL) and $837,000 (NS). 

5. Distribution O&M 

a. Plastic Pipefitting Remediation Project 

b. Legacy Sewer Lateral Cross Bore Program 

As the People demonstrated in the Initial Brief, the Companies request for $5.7 million 

(PGL) and $2.6 million (NS) of rate payer money, on an annual basis, to cover the costs of their 

half-baked cross-bore program is baseless and not justified by the record evidence in this case.  

The People, along with Commission Staff and CUB/City, recommended rejecting these 

expenses.  The People demonstrated that the Companies failed to meet their burden of justifying 

these expenses because, despite knowing of this problem for years, work has not yet begun on 

the corrective project, and the Companies have failed to demonstrate a commitment to spend at 

the overly discretionary levels.  AG IB at 72.   

The Companies, however, claim in their Initial Brief that the People’s proposal to remove 

the costs of the cross bore program from operating expenses is unsupported by the record.  

NS/PGL IB at 93.  Not only did the People provide citations to several pieces of evidence in the 

record supporting its position,
8
 the Companies rest their claims on the fact that the cross bore 

program is a test year project.  The Companies claim that because the work has not started, it will 

not make permanent assignments to the program or send bids.  Id.  In response, the People note 

simply that the test year is 2013.  Currently, we are closing in on the end of the first quarter of 

                                                           
8
 AG Ex. 4.0 at 50, AG Cross Ex. 12, AG Cross Ex. 11, Tr. at 375-6. 
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2013.  To date, the Companies have nothing to offer to indicate their commitment to actually 

starting the work at test year projected levels.   

As noted by AG witness Brosch and explained in detail in the Initial Brief, only one of 

the eight new employee positions for this effort has been filled and work has not started on any 

of the 91,000 PGL and 52,000 NSG service pipes that were targeted for camera inspections.  AG 

IB at 73; AG Ex. 4.0 at 49.  The Companies should not be allowed to charge ratepayers for 

speculative estimates of costs in 2013 for a program that is suggested as a significant safety 

concern, but for which no commitments to spend have been demonstrated to date. 

As noted in the People’s Initial Brief, the record evidence does not provide support or 

explanations for the Companies’ assumptions, calculations, or expenses.  AG IB at 72.  The 

Companies have demonstrated a lack of commitment beyond simply “investigating” cross bores: 

positions have not been filled, bids have not been sought, and forecasts were not created with the 

benefit of work plans.  If this work is indeed necessary, as the Companies claim it to be, the 

Companies must provide the Commission with concrete work plans outlining its commitments 

instead of its current reliance upon little more than speculation.   

Both the Commission Staff and CUB-City agree with the People that the expenses should 

be removed from test year expenses until such a time when the Companies can demonstrate that 

such expenses are just and reasonable.  When the rhetoric is stripped away from the Companies’ 

Initial Brief, there is no argument that counters Staff, the People, or CUB-City’s well-supported 

conclusions.  Instead of attempting to rebut these positions or point to record evidence to support 

their position, the Companies attempt to explain away the collective evidence presented by Staff, 

the People, and CUB city by pointing to “well-documented” and “sound” procedures.  NS/PGL 

IB at 92-93; NS-PGL Ex. 44.0 at 4.  The Companies’ procedures to which Companies witness 
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Mr. Hoops testifies focus only on safety, with specific emphasis on not striking underground 

utilities.  Id.  The Companies note that they provide crews detailed training, supervise crews in 

the field, and conduct regular safety inspections.  Id.  However, the Companies do not directly 

respond to the testimony of AG witness Mr. Brosch nor do they provide justification for their 

requested expenses.  Rather, as discussed above, the Companies rely on speculative claims and 

suggestions as to when the project will begin and costs may actually be incurred.  

Given the above discussion and that presented in the People’s Initial Brief, the 

Commission should disregard the Companies rhetoric and conclusory statements that merely 

seek to divert attention from the facts established by the record evidence that the Companies 

cannot and have not supported these expenses.   

c. New Chicago Department of Transportation Regulations 

In the People’s Initial Brief, the People presented a reasonable and necessary $10.45 million 

adjustment to the Companies’ requested expenses for compliance with Chicago Department of 

Transportation (CDOT) regulations.  AG IB at 74-76.  The People’s adjustment reflects known and 

measurable costs found in the record evidence and a similar proposal was sponsored by CUB-City 

witness Mr. Smith.  Id.; CUB/City IB at 47.  In its Initial Brief, the Company made little to no effort 

in its Initial Brief to rebut the testimony of AG witness Brosch or CUB-City witness Smith nor has it 

attempted to justify its request for ratepayer money.  Rather, the Company oversimplifies the 

People’s proposal and attempts to rebut the testimony and evidence presented by the People in 

support of its position by merely stating that it has not yet incurred the expenses so it is unable to 

estimate exactly what the costs will be.  NS/PGL IB at 93-94.  This statement is indicative of the 

problem with the Company’s requested expenses from the get-go.  Finally, the Company attempts to 

justify the expense by noting that they are “within the control of PGL´ which will apparently allow 

for better estimation.  Id. at 94.  This paper-thin explanation does nothing to counter the evidence and 
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demonstration by the People showing that the Company’s claimed costs are overstated and have not 

been justified.  AG IB at 75. 

The Company’s primary argument in response to the AG proposal is that “The expenses 

from nearly all of these new regulations begin in January 2013, with only certain initial fees 

beginning in 2012.”  NS/PGL IB at 93.  This argument flies in the face of facts stated in PGL’s 

response to AG 16.15c which indicates,  

“Peoples Gas has seen significant increases in costs due to the new CDOT 

Regulations in October and November, with costs decreasing in December due to 

the slowdown in field activity.  PGL expects this cost trend to pick up again in the 

spring of 2013.”   

 

AG Ex. 4.6.  Based on the Company’s own response, it is clear that PGL actually spent over $1 

million in compliance costs within 2012.  Additionally, PGL’s interaction with the city of 

Chicago in connection with the new CDOT regulations indicates considerable uncertainty 

regarding the scope, timing and ultimate expense that PGL will incur to maintain compliance.  

AG IB at 75; AG Ex. 4.0 at 48.  In the face of these uncertainties, the AG-proposed adjustment 

allows a reasonable provision of $300 thousand per month for new CDOT regulation expenses, 

based upon actual cost levels incurred by PGL in the fourth quarter of 2012, rather than the 

speculative estimates of potential worst case compliance costs that are proposed for recovery by 

PGL.  AG IB at AG Ex. 4.0 at 47. 

The People note that Staff witness Seagle has withdrawn Staff’s objection to the 

Companies proposed expenses.  However, Staff provides little explanation in the Initial Brief and 

does not counter the proposals of the AG or CUB/City.  Based on the above, as well as the 

detailed explanations provided in the People’s Initial Brief, the People urge the Commission to 

reject the Companies’ speculative and unduly pessimistic inclusion of $10.45 million in expenses 

for compliance with CDOT regulations. 
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6. Productivity Adjustment 

As detailed in the AG’s Initial Brief, AG witness Mr. Brosch proposed a modest ½% per 

year productivity offset necessary to counter unreasonable and unrealistic inflation assumptions 

made by the Companies in forecasting their test year O&M expenses.  AG IB at 78.  The 

Companies, in their Initial Brief, raise a series of baseless objections to this proposed adjustment.  

Initially, the Companies argue that they met their burden of proving that the proposed rates were 

just and reasonable, thereby shifting the to the AG and other intervenors to challenge the 

Companies’ costs as inefficient or made in bad faith.  NS/PGL at 94.  From the outset, the People 

do not dispute that the Companies are entitled to a reasonable opportunity to recover their 

prudently incurred costs.  However, that burden of proof to show reasonableness rests with them 

and the record evidence does not support such a finding.  When a future test year is employed, 

the costs at issue are not actual costs that have been incurred, but instead are subjectively 

estimated expenses that may be incurred in the future.  The analysis of future costs therefore, 

necessarily, shifts to a critique of the forecasting assumptions and methods that are employed.   

As AG witness Brosch testified: 

Whenever a forecasted test year is employed, the reasonableness of the 

utilities’ forecasted revenue, expense, cost of capital and rate base data becomes 

critically important.  Use of forecasted rather than actual recorded financial data 

creates an opportunity for management to aggressively forecast higher future 

costs because doing so is directly rewarded with higher utility rates and revenues.  

Future spending levels are inherently uncertain and judgment is required in 

preparing annual financial forecasts for any utility.  The fiduciary obligation of 

utility management is to maximize returns for investors.  This obligation requires 

that every foreseeable cost that may be incurred should be fully included in the 

ratemaking forecast to optimize the opportunity for future earnings, while any 

potential but uncertain opportunities to reduce future costs are easily ignored.  In 

the Companies’ rate case filings, it is apparent that PGL and NSG have 

aggressively forecasted higher test year 2013 costs by assuming: 

 Expanded workforce staffing levels with no vacant positions; 

 Higher non-labor expenses than have been historically incurred; 

 Rapid expansion of rate base investment; 
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 Unsupported estimates of much higher expenses for Chicago 

Department of Transportation (“CDOT”) compliance and 

investigation/remediation of sewer line cross-bore problems; 

 Overstated debt and equity cost rates; and  

 Application of wage and inflation rate assumptions with no 

projection of productivity gains to offset higher future costs. 

 

AG Ex. 1.0 at 6-7.  Focusing on Mr. Brosch’s last point, the Commission must consider whether 

application of wage and inflation rate assumptions with no projection of offsetting productivity 

gains is reasonable.  The evidence in this case shows that a reasonable and conservatively 

quantified productivity offset to inflation should be applied to avoid overstating the revenue 

requirement to be borne by ratepayers. 

The Companies also claim that the AG’s adjustment should not be adopted because it 

lacks a valid basis and does not show inefficiency on the part of the Companies.  NS/PGL at 96.  

However, as the People demonstrated in the Initial Brief, the Companies’ reference to 

“inefficiency on the Utilities’ part” completely misses the point of the Mr. Brosch’s proposed 

productivity adjustment.   

The People are not claiming, as the Companies suggest, inefficiency within the test year 

forecast, but rather an inherent assumption that no incremental improvements in efficiency will 

be realized to offset inflation and wage rate increases.  As testified to by Mr. Brosch, 

productivity is simply the ability to reduce costs by achieving increment efficiency gains.  AG 

Ex. 1.0 at 23.  The AG has made no claims alleging inefficiency.  Rather, the opposite is 

claimed: that the Companies’ management should be expected to mitigate the effects of inflation 

by achieving new efficiencies.  This productivity effect was clearly explained by AG witness 

Brosch as representing the ability to do more work with fewer hours of labor and/or reduced 

materials and contractor input resources.  Id.  Productivity gains can be achieved through 
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implementation of improved methods of operation, automation of work processes, increased use 

of technology, employee training and diligent management oversight and control of costs.  Id. 

The Companies then go on to claim that Mr. Brosch’s theory is that the Companies’ 

budgets overlooked expected productivity increases.  NS/PGL IB at 98.  Again, the Companies 

misstate Mr. Brosch’s proposal.  The People did not suggest that productivity gains were 

“somehow overlooked.”  Rather, the People pointed out that productivity gains were simply not 

among the forecasting assumptions employed by the Companies.  AG IB at 79; AG Ex. 4.0 at 

24-25.    Had any incremental productivity improvement been forecasted, the Companies’ 

rebuttal to Mr. Brosch’s proposal could simply have referenced the productivity factors or 

amounts that were included in the test year forecasts.  The truth is, however, the Companies 

made no such explicit assumptions, and none were cited by either Companies witness Ms. 

Gregor or addressed in the forecast examination conducted by Deloitte.  Id. 

The Companies also attempt to discredit the People’s proposal by suggesting that a prior 

Commission order requires certain specificity before considering productivity adjustments.  

NS/PGL IB at 98, citing ICC Docket No. 02-0864, Final Order (June 9, 2004).  However, it is 

important to note that the docket relied upon by the Companies in support of this broad statement 

is not a rate case, but rather a docket to establish pricing for unbundled network elements 

(UNEs) pursuant to Section 251(d) of the Federal Telecommunications Act of 1996.  The 

discussion of productivity effects in 02-0864 is therefore inapplicable to gas rate case 

proceedings.  The Commission explicitly states in the referenced Order:  

It is clear that we are not to apply traditional ratemaking principles. Further, there 

is no question that we are to determine UNE rates based on the costs of an 

efficient, forward-looking network using the most efficient telecommunications 

technology currently available. 
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Docket No. 02-0864, Final Order at 9.  The Commission also clearly states that productivity in 

the context of UNE cost factors has no impact upon results:  

Productivity and efficiency are discussed below in connection with the annual 

cost factors. Although disagreements remain regarding these issues, no 

adjustments are proposed to the shared and common factor because both the 

numerator and denominator are impacted equally. Therefore, a change in, or 

elimination of, the factor results in zero net change to the shared and common 

cost factor.   

 

Docket No. 02-0864, Final Order at 230. 

The Companies next theorize that Mr. Brosch’s adjustments are arbitrary, not rooted in 

fact or based on “irrelevant circumstances.”  NS/PGL at 99.  The Companies’ theory could not 

be further from the truth.  As demonstrated in detail in the People’s Initial Brief, Mr. Brosch’s 

adjustments are reasonable and supported by record evidence.  AG IB at 79-81.  The Companies’ 

statements, however, reflect arbitrary and baseless assumptions.  By way of example, the 

Companies’ own evidence claims that there will be annual recurring incremental gains in 

productivity driven by incentive compensation plans that are only payable when and if 

employees effectively reduce operating expenses.  PGL Ex. 9.0 at 10.  The Companies cannot 

have it both ways, asserting that incremental annual cost reductions will be realized in sufficient 

amounts to justify recovering incentive compensation plan costs that are driven by expense 

reductions each year, then also asserting that no such annual expense reductions should be 

assumed in preparing rate case future test year forecasts. 

The Companies then proceed to make several non-specific claims related to increasing 

workloads, turnover and training of employees, and development of their budgets and forecasts.  

NS/PGL at 99.  These are misleading claims that ignore the undisputed fact that no showing has 

been made by the Utilities that any productivity or operational efficiency gains were assumed 

within the rate case expense forecasts.  Increasing workloads, turnover in employees and training 
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requirements do not eliminate all potential productivity gains, rather these effects make 

achievement of productivity even more important.  AG Ex. 4.0 at 26.  There is no inference 

required to observe that, when the Utilities were challenged to show where or how productivity 

may have been considered in their budgets and forecasts, they completely failed to do so.  AG 

Ex. 4.0 at 24; AG Ex. 4.4. 

The Companies also claim that Mr. Brosch’s reduction to non-fuel O&M expenses is 

baseless.  NS/PGL IB at 100.  However, there is more factual support in the record evidence for 

assuming a small positive productivity offset than to assume zero productivity gains as proposed 

by the Companies.  The forecasted test year expenses are built upon assumed rates of inflation, 

staffing levels, wage rates and other cost escalations that are subjectively determined.  If it is 

unreasonable to assume any productivity gains, it is equally unreasonable to assume that test year 

expenses will increase directly and proportionately with estimated changes in general inflation.  

As noted by Mr. Brosch, “The AG-proposed adjustment would impose a regulatory expectation 

that management can and should achieve incremental productivity improvements that will serve 

to offset the effects of inflation and wage rate increases.”  AG Ex. 4.0 at 25. 

Mr. Brosch proposed a modest and reasonable ½% annual offset to reflect productivity 

gains.  The Companies have failed to show that this adjustment is anything but reasonable.  As 

demonstrated above and in the People’s Initial Brief, Mr. Brosch’s adjustment is well supported 

by the record evidence and should be adopted by the Commission. 

7. Administrative & General 

a. Adjustments to Integrys Business Support costs 

At pages 81-89 of the AG Initial Brief, the People explained why the record evidence 

supports an adjustment to the Companies’ claimed level of Integrys Business Support costs in the 
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test year revenue requirement. Specifically, the AG’s modified rebuttal position proposes to 

disallow: (1) “TEG Corporate Controller” expenses by $600,000 for Peoples Gas and 

$101,000 as to North Shore; (2) “IBS Legal – Centrally Budgeted” expenses of $591,000 for 

Peoples Gas and $61,000 as to North Shore; and (3) IBS depreciation costs of $894,000 for PGL 

and $480,000 as to North Shore.  

In their Initial Brief, the Companies complain first that the adjustments to the IBS 

Corporate Controller home center costs are without merit because the variance in these costs on 

which the AG proposal is based “is mainly due to increased outside services related to 

convergence standards and International Financial Reporting Standards (“IFRS”).”  NS/PGL IB 

at 105.  In fact, the evidence shows that the Companies’ itemization of IBS Corporate Controller 

forecasted 2013 expenses includes more than $1 million for IFRS consulting work in 2013 that is 

highly speculative, and $140,000 for potential acquisition and merger-related services that are 

likewise speculative and, as such, should not be charged to the regulated utilities in Illinois if 

actually incurred by IBS.  See AG Ex. 4.0 at.53; AG Ex. 4.7. 

The Utilities further claim that the AG’s proposed adjustments to the IBS Legal Home 

center costs also are without merit, arguing that “the 2010-2012 average was $7,421,000, and, 

with a 2.2% inflation rate (the Moody’s inflation factor that was used by the Utilities when no 

other cost factor was known), that would result in a figure of $7,585,000, which is $48,000 more 

than the 2013 amount used by the Utilities.”  NS/PGL IB at 105-106.  The record evidence, 

however, supports Mr. Brosch’s proposed adjustment.  The information provided by the 

Companies in response to data requests AG 12.19 and AG 13.16 supports a conclusion that legal 

fees in total have been overstated in the 2013 forecast prepared for the IBS Legal cost center.   

This overstatement can be observed in comparisons of forecasted 2013 amounts to recorded 



 

48 
 

2010, 2011 and year-to-date 2012 spending, as shown in Mr. Brosch’s rebuttal testimony.  AG 

Ex 4.0 at 54.  The Companies have objected to providing sufficient information to justify 

forecasted IBS legal expenses and therefore such overstated cost amounts should be disallowed.  

See AG Ex. 4.8. 

For the reasons stated above and in the AG Initial Brief, the proposed IBS expense 

adjustments should be incorporated in the test year revenue requirement in this case. 

b. Advertising Expenses 

c. Charitable Contributions 

d. Institutional Events 

8. Depreciation  

a. Bonus Depreciation 

b. Derivative Adjustments from Contested Adjustments 

9. Rate Case Expenses 

D. Taxes Other Than Income Taxes and Invested Capital Taxes 

(Payroll) (Uncontested Except for Invested Capital Tax and  

Derivative Adjustments from Contested Adjustments) 

1. Invested Capital Tax Computation and Derivative Adjustments 

 

In opposing the AG-recommended adjustment to the Companies’ calculation of its 

Invested Capital Tax, the Companies claim at page 128 of their Brief that their estimated and 

accrued tax obligation should be based on 2013 invested capital beginning and ending balances, 

and not on 2012 beginning and ending balances, which are actually reflected in March of the test 

year, as recommended by AG witness Brosch.  NS/PGL IB at 128.   

The Companies’ position should be rejected.  The NS/PGL calculation of this tax is 

formulistic and produces a result applicable only subsequent to the 2013 test year, contrary to 

test year principles.  This is the case because the taxes calculated by PGL and NSG that are 

based on estimated investment levels in 2013 would not be payable or expensed on the books 
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until after 2013.  Thus, NS/PGL witness Stabile’s recommended calculation approach actually 

yields an estimated tax expense for the following tax year, calendar 2014, not the test year.  It is 

unreasonable, and contrary to test year principles, to include within a 2013 test year estimated 

invested capital expenses that are not payable until 2014 and will not be recorded on the 

Companies’ books until 2014.  AG Ex. 4.0, page 43. 

 The Companies further claim at page 128 of their Brief that the AG’s arguments that 

derivative adjustments are not necessary are based on “the inaccurate assumptions that (1) other 

adjustments in revenues and expenses related to regulatory disallowances and financing charges 

were not taken into account by the Utilities; and (2) the Utilities’ proposed rate of return and rate 

base filed in direct testimony are approved.”  NS/PGL IB at 128.  This argument, too, should be 

rejected.  No derivative adjustment is needed because the 2013 expense for this tax is known and 

quantifiable without such an adjustment.  The Companies admitted that “The Illinois Invested 

Capital tax is recorded on the books as a monthly accrual.  The monthly accrual is based upon 

last year’s tax divided by twelve (months).”  See AG Ex. 1.0 at 44.  Because of this fact, the 

estimated tax recorded for the 2013 test year will be based upon the financial data that will 

appear on the tax return to be filed by March of 2013, which is in turn based upon beginning and 

end-of-year 2012 invested capital balances.  AG Ex. 4.0 at 44; AG Ex. 4.5. 

 For these reasons, and the discussion contained in the AG Initial Brief, the People urge 

the Commission to reject the Companies’ proposed derivative adjustment to its calculation of 

Invested Capital Tax and adopt the methodology reflected in Mr. Brosch’s testimony, as set forth 

in AG Exhibit 4.1 and 4.2 at Schedule C-11.   

E. Income Taxes (Including Interest Synchronization) 

(Derivative Adjustments from Contested Adjustments) 
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1. Appropriate Methodology to Reflect Change in State Income Tax Rate 

(see also Section V.C.6.a.) 

 

 By way of reference, the People incorporate its arguments presented in section IV, C, 6 

(a) into this section. 

F. Gross Revenue Conversion Factor 

1. Methodology 

2. Late Payment Charge Ratio 

 

The Utilities claim that the AG’s adjustment to the Utilities’ calculation of the Gross 

Revenue Conversion Factor related to Late Payment Charge ravenous is erroneous and amounts 

to “double counting.”  NS/PGL IB at 129-130. 

In fact, as noted in the AG Initial Brief, there is no “double counting” of incremental Late 

Payment Charge revenues under the AG’s approach.  While it is true that PGL and NSG have 

accounted for incremental Late Payment Charge revenues arising from the rate increase at NS-

PGL Ex. 26.1P/N in column (F) at line 10, it is important to note that the starting point for the 

AG’s revenue requirement calculations is column (E) of this Exhibit, which is prior to such 

incremental Late Payment Charge revenues.  See AG Initial Brief at 95-96.  Again, this fact can 

be verified by looking at AG Exhibit 4.1 in Schedule C, where PGL’s “Other Revenues” in 

column (B) are $15,386 (thousand) which does not include the incremental $885 (thousand) of 

incremental Late Payment Charge revenues arising from PGL’s proposed revenue increase.  An 

accounting for these “Other Revenues” is therefore needed in AG Schedule A-1, the Gross 

Revenue Conversion Factor, to accomplish the same accounting for incremental Late Payment 

Charge revenues from the revenue increase that the Companies apparently agree should be 

recognized.  The AG Proposed revenue conversion factor on Schedule A-1 includes a factor at 

line 2 to “Add: Other Operating Revenues” that has the effect of including Late Payment Charge 
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revenue growth associated with the AG-proposed revenue requirement, which amounts then 

appear in Schedule C, page 1, column (E), line 3 for each of the Companies.  AG Ex. 4.0 at 4-5. 

Accordingly, the Companies’ criticisms of Mr. Brosch’s calculation of the Late Payment 

Charge revenues within the Gross Revenue Conversion factor should be rejected. 

G. Net Operating Loss (Derivative Adjustment based on NOL Tax Asset) 

 

VI. RATE OF RETURN 

A. Overview 

B. Capital Structure 

C. Cost of Short-Term Debt 

D. Cost of Long-Term Debt 

The People stand by the two disputed issues impacting the cost of long term debt raised 

in their Initial Brief.  AG IB at 97.  The first, factual, issue involves the best method to determine 

cost rates to be used for new issuances of debt within the test year.  Id.  The second, more 

conceptual, issue relates to the Companies’ proposed use of a year-end rate base to increase 

revenue requirements while at the same time resisting the use of lower annualized cost rates for 

long term debt as of year-end.  Id. at 98.  This issue is conditioned upon Commission acceptance 

of the Companies’ proposed year-end rate base and is tied to the Year-End Rate Base Section 

(discussed infra, and at AG IB at 18). 

The Companies make several claims about the People’s proposal that simply cannot stand 

up to scrutiny.  First, the Companies argue that “nothing in the rule requires that the long-term 

components of the capital structure be set on the same basis as the rate base valuation” and that 

“the choice of an annual average or end-of-year measure for long-term debt cost is independent 

of the choice of how rate base is valued.”  NS/PGL IB at 134.  The People interpret the 

Companies’ argument to be that, somehow, it must be both legal and appropriate to be 

inconsistent when recommending use of a year-end rate base while denying ratepayers the lower 
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cost of long term debt that is expected to exist at year end, in favor of an average cost rate 

calculation.  The People disagree with this interpretation and stand by Mr. Brosch’s testimony, 

which did not dispute the legality of the Companies’ approach, but rather noted that it is “grossly 

inconsistent” with the Companies’ proposal to employ higher year end rate base valuation data 

while ignoring lower year end debt costs.  AG IB at 99; AG Ex. 1.0 at 57-58. 

The Companies also suggest that Mr. Brosch’s proposal would only reflect the 

Companies’ financing and related costs as of a single date, and not represent conditions 

throughout the year.  NS/PGL at 135.  As noted above, the People’s objection to using average 

debt cost rates is only operative if the Commission employs a year-end rate base as proposed by 

the Companies.  However, the Companies’ stated concerns about reflecting the financing and 

costs as of a single date apply just as equally to their suggested use of a year-end rate base, which 

would reflect only the Companies’ investment serving customers at year-end.  It would not, 

contrary to the suggestion of the Companies, represent the conditions expected to exist 

throughout the year.  The Companies, therefore, through their Initial Brief succeed in effectively 

demonstrating the inconsistency of their recommended approach.  If a year-end rate base is 

adopted for PGL and/or NSG, to which the People still object, the cost of long term debt should 

also be annualized at year end, resulting in a cost rate of 4.20 percent for PGL and 4.22 percent 

for NSG.  AG IB at 97-98; AG Ex. 4.0 at 59.  As demonstrated in the People’s Initial Brief, the 

Commission should adopt the adjustment presented by Mr. Brosch as it is fair and reasonable, 

portrays the most consistent approach, and results in ratepayers being given full participation in 

the annual savings resulting from refinancing.  AG IB at 99. 

E.  Cost of Common Equity 

F. Weighted Average Cost of Capital 

VII. WEATHER NORMALIZATION (Uncontested) 
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VIII. COST OF SERVICE 

A. Overview 

B. Embedded Cost of Service Study – Uncontested  

 

IX. RATE DESIGN 

A. Contested Issues – North Shore and Peoples Gas 

1. Service Classification No. 1, Small Residential Non-Heating   

On the residential rate design front, all parties’ proposals, and indeed the Companies’ 

embedded cost of service study (“ECOSS”), point to the fact that PGL and NS residential Non-

heating customers are currently paying rates that are significantly higher than the costs they 

impose on the Companies’ delivery systems. The uncontested evidence of record showed that the 

rates PGL currently charges to residential Non-heating customers exceed the cost to serve those 

customers by more than $10 million per year.  This is equivalent to non-heating customers 

paying PGL an overall return of 74.16% (line 37), or roughly 10 times the required level of 

return (7.44%) that PGL claims in this case.  AG Ex. 3.0 at 6-7.  With regard to North Shore, the 

rates it currently charges to residential non-heating customers exceed the cost to serve those 

customers by more than 35%.  This is equivalent to non-heating customers paying NS an overall 

return of 70.16% (line 38), or roughly nine times the required level of return (7.65%) that NS 

claims in this case.  AG Ex. 3.0 at 12-13.  This evidence is uncontested.  Tr. at 675. 

These facts alone prove that the Companies’ assertion that all costs are fixed is 

completely erroneous and contrary to its own cost studies.  The Companies’ witness, Staff 

witness Johnson and AG witness Scott Rubin all propose significant reductions in the customer 

charge for Non-heating residential customers, consistent with the results of the ECOSS, which 

revealed the significant cross subsidies between Non-Heating and Heating customers, and within 

the Heating class as a whole.  All parties agree that the Residential Non-Heating rates need to be 
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reduced to ensure equity and prevent cross-subsidization.  In fact, the differences in the rate 

design proposals among the Companies, Staff and AG witness Scott Rubin are fairly minor.   

As the People noted in the AG Initial Brief, the record evidence shows that the Non-

heating class is extremely homogenous.  PGL’s billing analysis shows that 85% of bills issued to 

non-heating customers are for 10 therms per month or less.  PGL Schedule E-8, page 3.  In 

contrast, one-third of bills issued to heating customers are for 100 therms or more in a month, 

with about one out of every seven bills showing usage of more than 200 therms in a month.  PGL 

Schedule E-8, page 2; AG Ex. 3.0 at 8.  Likewise, for North Shore, the differences are similar, 

but not identical, to those described in PGL’s service area.  NS’s billing analysis shows that 75% 

of bills issued to non-heating customers are for 10 therms per month or less.  NS Schedule E-8, 

page 3.  In contrast, 39% of bills issued to heating customers are for 100 therms or more in a 

month; with about one out of every seven bills showing usage of more than 200 therms in a 

month.  NS Schedule E-8, page 2; AG Ex. 3.0 at 13.   

Further evidence of the homogeneity of the Non-heating class can be found in AG Ex. 

3.02, which revealed that the difference between typical winter and summer usage for the PGL 

Non-heating class is quite small – differing by fewer than 10 therms per month. AG Ex. 3.0 at 

12.  Likewise, as explained above and shown on AG Ex. 3.05, the difference between typical 

winter and summer usage for the NS Non-heating class is quite small – differing by fewer than 

15 therms per month. AG Ex. 3.0 at 17.    

The AG proposals more accurately reflect the homogeneity of the non-heating residential 

class, provide 100% cost recovery for the PGL and NS non-heating customer class and simplify 

the Non-heating rate structure.  They should be adopted, rather than the Companies’ non-heating 

proposals.  To be clear, too, Mr. Rubin agreed in his Rebuttal testimony to the Companies’ 
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proposal to recover storage related costs through Rider SSC, rather than through the customer 

charge.  Staff’s assertion that his position was something different (Staff IB at 104-105) ignores 

his Rebuttal compromise on this point.  But as noted above, the relative differences among the 

Companies’, Staff’s and the AG’s Non-heating rate design proposals are minor.  Adoption of the 

Companies’ proposed Non-heating rates, which recover 80% of Non-heating customer costs in 

the monthly customer charge is not unacceptable to the People.  Staff witness Johnson likewise 

accepted the Companies’ Non-heating proposal. Staff IB at 104.  

As discussed below, the Commission should focus its attention and analysis on the 

contested rates for Heating residential customers, and the erroneous assumption that all of the 

Companies’ costs are fixed – assumptions that are the foundation for the Companies’ flawed rate 

design proposals.   

2. Service Classification No. 1, Small Residential Heating   

 The real rate design battle in the Residential class is about how to fairly price residential 

Heating rates.  As noted in the AG Initial Brief, the Companies’ rate design proposals to recover 

80% of its costs through the fixed customer charge for Heating residential customers, and adopt a 

conditional 100% Straight Fixed Variable (“SFV”) tariff should Rider VBA be discontinued, is 

rooted in the flawed assumption that all of its costs are fixed.  Co. IB at 157.  Implicit in this 

assumption, as NS-PGL witness Ms. Grace opines, costs “do not vary with the volume of gas 

delivered to customers.”  PGL Ex. 12.0 at 9.  In support of that claim, the Companies reference 

page 238 of the Commission’s 2012 Rate Order.  Co. IB at 157.  But both the Commission’s 

2012 Rate Order and the evidence in this proceeding make clear that this assumption is a 

strawman argument. 
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Indeed, the 2012 Rate Order is at best (from the Companies’ perspective) inconsistent on 

this point.  For example, as noted in the AG Initial Brief, the Commission first observed that, 

“The trend in the Companies’ last three rate cases has been to request substantial increases in the 

customer charge, which may impact low use customers in excess of their cost of service or their 

contribution to demand-related costs.”  AG IB at 109, citing 2012 Rate Order at 188.  The 

Commission then specifically directed the Companies to present an ECOSS to distinguish 

between low use and high use customers. 2012 Rate Order at 188-189.  The fact that the 

Commission specifically directed the Company to examine low users’ “contribution to demand-

related costs” points to the recognition that the Commission saw customer demand for natural 

gas impacting the Companies’ costs. 

The Commission further observed in its 2012 Order that: 

The Companies’ own data show that they incur substantial costs 

related to the peak demand that each residential customer places on 

the system. These demand-related costs are apparent in the sizing 

of distribution mains, storage facilities, and other types of 

distribution facilities and related operations and maintenance costs.  

In addition, the Companies’ data show that some residential 

customers require substantially more expensive meters and 

regulators than the typical residential customer. In other words, the 

Companies incur millions of dollars in costs each year that are 

directly related to the demands residential customers place on the 

systems. These costs should be allocated to customers in 

proportion to the amount of natural gas they demand, and it 

appears that is the methodology employed by the Company in its 

ECOSSs. However, heating customers place dramatically larger 

demands on the system than do non-heating customers. Further, 

larger heating customers place greater demands on the system 

than smaller heating customers. Compare, for example, the 

demand for natural gas from a small apartment to the demand 

from a large single-family home that may be heating thousands of 

square feet.  

2012 Rate Order at 178. (emphasis added).   This Commission observation makes clear that the 

Commission’s concern about potential cross-subsidies between high and low-users was not 
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limited to the differentiation between Heating and Non-heating customers.   The Commission 

specifically recognized the potential inequities that accompany higher customer charges and non-

homogeneous usage characteristics within the residential Heating class.  In this regard, the 

Companies’ assumption that the 2012 Rate Order supports its theory that all costs are fixed is 

certainly disputable.  It also suggests that simply bifurcating the Heating and Non-heating classes 

is not enough to address the cross-subsidy issue among low-and high-users of natural gas. 

Even if one assumed that the Commission had previously concluded unequivocally that 

all of the Companies’ costs are fixed in a previous order, the concept of public utility regulation 

requires that the Commission have power to deal freely with each situation that comes before it, 

regardless of how it may have dealt with a similar or even the same situation in a previous 

proceeding.  Mississippi Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513 (1953).  A 

record containing new evidence or argument that implicates past decisions compels 

reconsideration on the new record and may require a different result. See Commonwealth Edison 

Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389,408 (2
nd

 Dist. 2010), citing 220 ILCS 

5/10-103 (“any finding, decision or order made by the Commission shall be based exclusively on 

the record for decision in the case”).   

The record in this case supports Commission rejection of the assumption that the all of 

the Companies’ costs are fixed.  First, as noted above, it is an uncontested fact that the rates PGL 

currently charges to residential non-heating customers exceed the cost to serve those customers 

by more than $10 million per year.  With regard to North Shore, the rates it currently charges to 

residential non-heating customers exceed the cost to serve those customers by more than 35%.  

See AG IB at 103.  The point is, the Companies’ costs do in fact vary with the volume of natural 
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gas delivered to customers, contrary to NS-PGL witness Grace’s assertion that customer natural 

gas usage does not impact the Companies’ costs. 

While the Companies note that the notion of increasing the customer charge to recover 

“fixed” costs dates back to 1995, that Order and the others cited can be distinguished from the 

facts in this case.  First, back in the 1995 NS/PGL case, the Commission never declared that all 

costs are fixed.  The Commission concluded that the existing customer charge was not fully 

recovering the Companies’ “customer” costs.  In that case, the Commission adopted a customer 

charge rate in the Order that was 50 cents higher than the Companies’ proposal of $8.50 – a 

conclusion based on the testimony of a then Staff witness who is no longer employed by the 

Commission.  Nowhere in that Order did the Commission conclude that all of the Companies’ 

costs were fixed.   

The Commission’s 2007 PGL/NS rate case order set the customer charge at 50% of the 

Companies’ costs.
9
  That position is more in line with Mr. Rubin’s proposal to recover 55% and 

60%, respectively, of PGL’s and NS’s residential heating customer costs through the customer 

charge.10  In no way does the 2007 Order support an 80% modified straight fixed variable customer 

charge rate, as proposed by the Companies.  The 2009 Rate Order11 cited by the Companies, while 

increasing the amount of costs recovered through the customer charge, did not address the issue of 

cross-subsidization between and among low- and high-usage customers, now being examined by the 

Commission, as required in the 2012 Rate Order.  That Order, too, relied on the Ameren and Nicor 

decisions, distinguished below,  and does not support the radical increase in the customer charge 

being proposed by the Companies in this docket.   

                                                           
9
 People Gas/North Shore Gas – Proposed Increase in Rates, ICC Docket No. 07-0241/0242 (cons.), Order of 

February 5, 2008 at 249-250. 
10

 See AG Ex. 6.03 (PGL) and 6.04 (NS), page 357. 
 
11

 People Gas/North Shore Gas – Proposed Increase in Rates, ICC Docket No. 09-0166/0167 (cons.), Order of 

January 21, 2010 at 218. 
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The Companies also note that the Commission allowed the Ameren gas utilities and 

Nicor Gas to recover, for their residential and small commercial rate classes, 80% of their costs 

through the customer charge.  NS/PGL IB at 157. But a review of those orders shows that those 

conclusions were based on facts that cannot be applied in this docket.  In the Ameren case, no 

cost study was filed detailing residential costs of service.  In fact, the decision to recover 80% of 

those customers’ costs through the fixed customer charge was purely arbitrary.  In that instance, 

the ALJ randomly selected the 80% recovery amount as an alternative to Ameren’s request for a 

full decoupling rider, rather than a specific proposal set at that 80% amount.  In approving that 

amount of recovery of costs through the customer charge, the Commission noted first that 

Ameren was experiencing declining sales in the residential class, and that less recovery of costs 

through volumetric charges would help ensure cost recovery.
12

  No such evidence of declining 

residential revenues exists in this docket.  In addition, the Commission noted further that the 80% 

alternative “arguably decreases any disincentive AIU may perceive to implementing gas efficiency 

programs.” 13  That rationale was supplied by the Commission at a time when Ameren’s gas 

efficiency program was voluntary, prior to the General Assembly’s enactment of Section 8-104 of the 

Public Utilities Act, which mandates gas utility-provision of efficiency programs.  Thus the notion 

that any disincentive to the promotion of efficiency programs is required in utility rate design no 

longer applies.   

Finally, in the case of the cited Nicor decision, the Commission specifically noted that the 

reason the customer charge was being increased to recover 80% of costs through the customer charge 

was to be consistent with the Ameren decision.  In addition, the Commission further noted in that 

docket: 

                                                           
12

 Ameren Illinois Company – Proposed General Increase in Rates, ICC Docket No. 07-0585, Order of September 

24, 2008 at 236. 
13

 Id. 



 

60 
 

The Commission notes, as we did in our prior Ameren decision 

(Docket No. 07-0585 Cons., at 238), that, on average, the 

combination of increasing the fixed customer charge and decreasing 

the volumetric charges for fixed cost recovery is essentially a revenue 

neutral exercise. Staff apparently believes this rate structure would 

create an intra-class subsidy within Rate 1, whereby smaller 

customers would subsidize larger customers within the class. 

However, as stated in the Gas Distribution Rate Design Manual 

prepared by NARUC, rate classes should be defined ―according to 

certain characteristics which are common to all members of the class. 

These characteristics can include size or load factors. To the extent 

that the Rate 1 residential class of customers may contain identifiable 

groups of customers that are not homogenous in their consumption or 

demand characteristics, the company should provide the Rate 1 

customer, billing determinant information and any other statistical 

information necessary for Staff, the Company and any interested 

intervenors can to propose changes in the next rate case. 

 

Northern Illinois Gas Company – Proposed Increase in Rates, Order of March 25, 2009 at 90.  As 

the above quote demonstrates, the Commission had no evidence that intra-class subsidies among 

residential users existed, and specifically requested an analysis of such subsidies in a next rate case.  

But no rate case has been filed by Nicor since that 2009 decision.  In the instant case, we know that 

decreasing volumetric charges when customer charges are increased is not a symmetrical, revenue 

neutral price change.  The march toward ever increasing cost recovery in the residential customer 

charge has significant deleterious impacts on low-usage customers and creates inequitable cross-

subsidies between low- and high-usage customers.  The evidence in this docket shows that significant 

increases in customer charges lead to significant cross-subsidies of high users of natural gas by the 

Companies’ lowest users, as noted above and in the AG Initial Brief.  We also know that the 

Residential Heating class is anything but homogenous.  See AG IB at 114-115; AG Ex. 3.0 at 18-19, 

22-23.  Simply put, the facts that drove the Commission to significantly increase the customer 

charges of Ameren and Nicor ratepayers either no longer apply or are specifically contradicted by the 

evidence in this docket.   

 For its part, Staff urges the Commission to reject the Companies’ proposed residential 

Heating rate design, too.  Staff notes in its Brief that Staff witness Johnson “disagreed with the 
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Companies’ proposal to shift the non-storage related demand costs from the distribution charge to the 

customer charge for S.C. No. 1 HTG class” just as Mr. Rubin objected to that shift.  Staff IB at 106.  

Mr. Johnson’s proposal increases the fixed cost recovery for North Shore to 68%, from its current 

67% fixed cost recovery, and increases the fixed cost recovery for Peoples Gas to 61%, from its 

current 54% fixed cost recovery.  While an improvement as compared to the Companies’ extreme 

proposals, Mr. Johnson makes the same mistake of assuming that the Commission must continue the 

march toward greater cost recovery through the customer charge in his proposals.  His proposals also 

contradict his own stated concern about intra-class subsidies.  For example, he also argued that “[t]he 

Commission should observe what effects the S.C. 1 split has on all of its residential customers before 

moving forward on significantly greater fixed cost recovery through the customer charge.” Staff IB at 

106, citing Staff Ex. 8.0 at 25-26, 41.   

The People believe that Mr. Johnson’s recommendation to not blindly assume that increasing 

the Companies’ customer charge is necessary or appropriate is the right admonition, and one that AG 

witness Rubin has argued consistently for years.  Only AG witness Rubin’s proposed rate design uses 

the Companies’ actual demand-related costs and sets residential Heating rates in a way that 

accurately recovers those costs through the volumetric charges.  As noted in the AG Initial Brief, the 

Companies’ proposed residential heating rates fail to recognize or appropriately recover demand-

related costs.  PGL proposed a per-therm distribution charge of 13.343¢ per therm for all 

consumption by residential heating customers.  PGL’s COSS, however, shows that PGL’s demand-

related costs are higher are approximately 29% higher than its proposed rate per therm.  See AG IB at 

114-117.  NS’s proposed residential heating rates, like PGL’s, likewise fail to recognize or 

appropriately recover demand-related costs. NS has proposed a per-therm distribution charge of 

7.742¢ per therm for all consumption by residential heating customers. NS’s ECOSS, however, 

shows that NS’s demand-related costs are approximately 35% higher than its proposed rate per 

therm. Id; See AG Ex. 3.0 at 23, AG Ex. 3.08, lines 9-11.   
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In light of these facts, Mr. Rubin recommends customer charge levels that recover less 

demand-related costs than the 80% level proposed by the Companies and the 68% (NS) and 61% 

(PGL) proposed by Mr. Johnson. Under Mr. Rubin’s proposal, PGL would recover 55% of 

residential heating customer costs through the customer charge and 60% of NS heating costs. See AG 

Ex. 6.03 (PGL) and 6.04 (NS), page 357.  Unlike the Companies, he also recommended that the 

Companies retain two consumption blocks in its residential heating rate. The first block would 

recover demand-related costs plus a portion of the customer-related costs that were allocated to the 

distribution system, primarily through an allocation of distribution mains.  See AG Ex. 3.0 at 20. 

AG Ex. 6.03 is a three-page analysis that shows Mr. Rubin’s calculation of S.C. 1 rates for 

PGL. Page 1 of the exhibit shows a comparison of PGL’s present rates, PGL’s proposed rates (from 

its rebuttal filing), and his proposed rates. For heating customers, the AG’s revenue requirement 

would be collected if PGL charged a customer charge of $23.99 per month (an increase of $1.74 over 

the current charge), a first-block charge of 29.148¢ per therm (a decrease of less than one cent per 

therm), and a second-block charge of 16.793¢ per therm (an increase of less than one cent per therm). 

The calculation of these rates is shown on pages 2-3 of that exhibit. That exhibit is attached to the 

AG Initial Brief as Appendix A. 

AG Ex. 6.04 contains a similar analysis for North Shore. For heating customers, the AG’s 

revenue requirement would be collected if NS charged a customer charge of $20.51 per month (a 

reduction of $1.49 per month compared to the current charge), a first-block charge of 17.939¢ per 

therm (an increase of three-tenths of a cent), and a second-block charge of 9.754¢ per therm (an 

increase of about four cents per therm). The calculations of these rates are detailed on pages 2-3 of 

AG Ex. 6.04. That exhibit is attached to the AG Initial Brief as Appendix B. 

Mr. Rubin’s fair and conservative residential heating rate design proposals should be 

adopted, rather than the Companies’ proposals, which apportion significant demand-related costs on 

a per-customer basis by increasing the flat monthly customer charge inordinately. Under Mr. Rubin’s 
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proposal, PGL would still recover 55% of residential heating customer costs through the customer 

charge and 60% of NS heating costs, without unjustly punishing the Companies’ lower users of 

heating delivery service.  As noted in the AG Initial Brief, these proposed rates are more equitable 

than either the Companies’ or Staff’s proposals, and acknowledge the Commission’s stated interest in 

ameliorating subsidies within the Heating class. See 2012 Rate Order at 178.   

B. Alternative Conditional Straight Fixed Variable Rate Design 

The Companies present their alternative SFV rate design as “a reasonable means of 

addressing the uncertainly associated with Rider VBA.”   NS/PGL IB at 161.  They claim that 

Staff’s and the AG’s opposition to this unorthodox and unlawful tariff  “would expose the 

Utilities and customers to the risks of over- and under-recovery of the distribution revenue 

requirement, which is contrary to the Commission’s approval of full decoupling (Rider VBA) in 

the 2007 rate cases and its affirmation in making decoupling permanent in the 2011 rate cases.”  

Id. 

This argument should be rejected for several reasons.  As noted in the AG Initial Brief, the 

Utilities request that the Commission approve two residential service tariffs, one that would take 

effect as normally occurs within two days of the end of the 11-month suspension period in this 

case under Section 9-201(b) of the Act, and a second tariff that would possibly take effect at 

some unknown date in time, depending on events outside of the Utilities and the Commission’s 

control, is unlawful on its face.  Section 9-201(a) of the Act requires that when a utility proposes 

a new tariff, the published tariff must state “plainly the change or changes to be made in the 

schedule or schedules then in force, and the time when the change or changes will go into 

effect.”  220 ILCS 5/9-201(a).  As noted in the AG Initial Brief, because neither the Utilities nor 

the ratepayers who must pay the 100% SFV rates have any idea when the conditional rate change 

would occur, it is impossible for the NS-PGL tariff to comply with Section 9-201(a)’s mandate 
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that an effective date be provided.  The Companies’ proposed 90-day and 30-day “notice” 

language, added in Ms. Grace’s surrebuttal testimony, does not remedy this legal flaw.  NS-PGL 

Ex. 48.0 at 10-11. The fact remains, neither the Companies’ customers nor the Commission have 

any idea when such a tariff change would take effect.   

In addition, the Utilities’ conditional SFV tariff by its terms is contrary to the test year rule 

because it would establish a new rate at an unknown date in the future based on a revenue 

requirement approved in this case.  See AG IB at 122-123.  The conditional SFV tariff is indeed 

premised on the notion that the revenue requirement set by the Commission in this case will be the 

appropriate revenue requirement at some unidentified point in the future.  It would trigger a rate 

change for the residential classes at some unnamed point in the future without any assessment by the 

Commission as to whether that rate change is based on the Utilities’ costs of service as revealed in 

test year data.   

Moreover, the tariff is unlawful because it is designed to circumvent any ruling from the 

Second District Appellate Court in the pending Rider VBA appeal that the tariff is unlawful or any 

Commission ruling that terminates Rider VBA.  As noted in the AG Initial Brief, the Companies’ 

100% SFV rate design proposal has the effect of subverting the authority of the Illinois Appellate 

Court by implementing a conditional rate designed to achieve the same goal as a tariff that may be 

declared unlawful by the Appellate Court. See AG IB at 120-124. Neither the Commission nor the 

parties to this docket know how the Second District Appellate Court will rule on Rider VBA or what 

the Court will say about the notion of guaranteeing the recovery of so-called fixed costs, the principle 

upon which Rider VBA is based.  But should the appellate court in the pending Rider VBA appeal 

reverse the Commission’s approval of Rider VBA and the mandate is issued by the Appellate Court, 

the Commission is obliged to respect that decision and any remand instructions that may follow.  
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Again, the Commission’s goal in rate setting should not be attempting to predict or circumvent a 

ruling of the Appellate Court. 

Like the Utilities’ other rate design proposal, their conditional 100% SFV proposal seeks to 

ensure recovery of costs regardless of customer usage of the delivery service network.  The Utilities’ 

view that a revenue requirement must be guaranteed is a radical concept – indeed one that is now 

being examined by the Appellate Court in the People’s Rider VBA appeal -- that should not be set 

into motion at some unnamed point in time through the consideration and adoption by the 

Commission of the Utilities conditional SFV tariff.  This theory of setting rates is contrary to the 

Illinois Supreme Court’s declaration that utility rates should mirror that which would exist in the 

competitive marketplace.  See AG IB at 124.  For this reason, too, the tariff should be rejected.  

As noted in the AG Initial Brief14, the Company always retains the option to file a request 

under Section 9-201 if it feels its current rates are not recovering its costs. Requesting Commission 

approval of a tariff that seeks to ensure a revenue requirement established in this case into the future 

notwithstanding an appellate reversal of a certain tariff (Rider VBA) runs contrary to the statutory 

vehicle established by the General Assembly for utilities to seek rate increases.   

For all of these reasons, the Commission should reject the conditional SFV tariff. 

C. Fixed Cost Recovery and Rider VBA 

The Companies defense of Rider VBA is very limited in scope in its Brief.  NS and PGL 

simply argue that its continuation is an essential part of its rate design proposals which, again, 

rely completely on the thoroughly disputed and refuted notion that all of the Companies’ costs 

are fixed.  The Companies opine that the proposals for customer charges offered by both Staff 

and Mr. Rubin for the Heating residential class “would effectively re-couple a large percentage 

of fixed cost recovery with the amount of gas that customers use, conflicting with prior 

                                                           
14

 AG IB at 122-125. 
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Commission policy decisions…supporting both increased fixed cost recovery and decoupling.” 

NS/PGL IB at 162.   

As noted above, the prior decisions cited by the Companies are distinguishable.  See, 

Residential Heating discussion above.  Moreover, the Companies’ own cost studies in this docket 

actually support the recoupling of usage and price that NS and PGL find so offensive.  See AG 

IB at 107-113.  As Mr. Rubin testified on several occasions, and as the cost studies in this case 

prove, the very high customer charges that result from SFV rates are wholly unrelated to the cost 

of service and are grossly unfair to low-use customers. AG Ex. 3.0 at 30.  

The fundamental flaw in the Commission’s adoption of Rider VBA is that it treats 

demand-related costs as “fixed” even though they are incurred based on the amount of gas 

customers use.  It is grossly unfair to spread demand-related costs among all customers 

irrespective of the amount of gas used by those customers. Simply stated, recovering demand-

related costs on a per customer, rather than a per therm, basis (through the customer charge) 

causes low-use heating customers (such as those living in small apartments) to subsidize the rates 

of high-use heating customers (such as those living in large single-family homes).  Like SFV 

rates – or any rates that recover significant demand-related costs on a per-customer basis – Rider 

VBA is grossly unfair, and results in significant intra-class cross-subsidies, when a customer 

class includes large users, small users, seasonal peaking customers, and non-peaking customers.  

Id. at 32-33. 

The People will not repeat the arguments already contained in their Initial Brief as to why 

Rider VBA is unlawful.  See AG Initial Brief at 130-138.  These legal bases for rejecting Rider 

VBA should be re-examined in the Commission’s analysis in this docket.  In short, Rider VBA 

should be removed from the Companies’ tariffs and help restore the essential purpose of rate 
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regulation, which is to mimic competitive markets -- not guarantee the recovery of a set revenue 

requirement.  The place to address the riskiness of cost recovery is in the Companies’ rate of 

return, not in an unlawful mechanism designed to ensure revenue recoveries.  Morever, should 

the Companies find that the revenue requirement and rate design approved in this case does not 

cover its costs in the future, it is free to file a rate case under Section 9-201, which the Company 

has admitted it will be doing anyway in 2014.   

For all of these reasons, the Commission should terminate Rider VBA. 

X. TRANSPORTATION ISSUES 

 

A. Uncontested Issues 

1. Purchase of Receivables (Withdrawn) 

2. Commission Authority to Order Investigation on Provider of Last 

Resort 

 

B. Contested Issues 

1. Cost Allocation Between Sales Customers and Small Volume 

Transportation Customers 

 

2. Recovery of Supply-related Costs from Small Volume Transportation 

Program (Choices for You
SM

 or “CFY”) Customers 

 

3. Recovery of Small Volume Transportation Program (Choices for 

You
SM

 or “CFY”) Administrative Costs 

 

4. Provider of Last Resort Investigation 

 

XI. CONCLUSION  

 For all of the reasons stated above and in the People’s Initial Brief, the People of the State 

of Illinois respectfully request that the Commission enter an order consistent with this brief and 

the People’s Initial Brief. 
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