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Constellation NewEnergy, Inc.

Petition for Emergency Relief to
Protect Portions of Constellation
NewEnergy’s 2012 Net Metering
Report from disclosure for not less
than two years in order to protect
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ORDER

By the Commission:

On March 31, 2013, Constellation NewEnergy, Inc. (“Petitioner”) filed with the
Illinois Commerce Commission (“Commission”) a verified petition requesting an order
protecting from disclosure for not less than two years confidential and proprietary
information contained in a report required by the Public Utilities Act ("Act"), 220 ILCS
5/1-101 et seq., and Commission rules. Specifically, subsection (k) of Section 16-107.5
of the Act and Section 465.40 of 83 Ill. Adm. Code 465, “Net Metering” (“Part 465”),
require each electricity provider to report by April 1 of each year the total peak demand
supplied by the electricity provider during the previous year; the total generating
capacity of its net metering customers; whether the electricity provider intends to limit
total generating capacity of its net metering customers to 1%; the electricity provider's
total number of net metering customers; and the type, capacity, and energy sources of
the generating systems used by the net metering customers. Petitioner is an alternative
retail electric supplier (“ARES”) and an electricity provider as defined by the Act.  As
such, Petitioner must submit an Annual Net Metering Report. The Manager of the
Commission's Energy Division received Petitioner’s Annual Net Metering Report for
2012 on or about March 31, 2013. Petitioner seeks confidential treatment of the portion
of the Annual Net Metering Report reflecting the total peak demand it supplied in 2012.

Petitioner relies on Section 4-404 of the Act to support its claim that the
Commission is obligated to protect its confidential information. Petitioner also cites
Section 451.60 of 83 Ill. Adm. Code 451, "Certification of Alternative Retail Electric
Suppliers," and Section 200.430 of the 83 Ill. Adm. Code 200, "Rules of Practice," in
support of its position. Petitioner states further that the Freedom of Information Act
("FOIA"), 5 ILCS 140/1 et seq., protects commercial information where disclosure of
such may cause competitive harm.

The petition states that given the competitive nature of the retail electric service
industry, public disclosure of the information contained in Petitioner’s 2012 Annual Net
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Metering Report to competitors, or potential competitors, would be detrimental to it.
According to Petitioner, this information is not otherwise available to its competitors.
Petitioner is concerned because the total peak demand served during 2012 is indicative
of its market share.  Petitioner fears that knowledge of its market share by competitors
would provide them with direct insight into its operations. Petitioner is also concerned
that a counter-party for wholesale supply would know the amount of energy Petitioner
needs to serve its load, which would erode Petitioner's bargaining position. Petitioner
discusses in its petition other ways in which knowledge of its market share could be
used by competitors against it.

The Commission has considered Petitioner’s explanation of why confidential
treatment of portions of its 2012 Annual Net Metering Report is appropriate.  The
Commission finds that Petitioner has raised valid concerns about the harm that public
disclosure of the information may bring. The Commission, therefore, finds that the
information in the Annual Net Metering Report reflecting the total peak demand it
supplied in 2012 will be afforded confidential treatment and will be exempt from public
disclosure and accessible only by the Commission and the Commission Staff.  With
regard to the duration of the confidential treatment, the Commission finds the requested
two-year period reasonable and consistent with past practice and Section 200.430(b) of
83 Ill. Adm. Code 200, "Rules of Practice."  Protection from disclosure for two years is
sufficient to protect Petitioner's interests.

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1) Petitioner is an electricity provider, as defined in Section 16-107.5 of the
Act;

(2) the Commission has jurisdiction over Petitioner and the subject matter
herein;

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact;

(4) Section 16-107.5(k) of the Act provides, in pertinent part:

Nothing in this Section shall limit the ability of an electricity provider
to request the redaction of information deemed by the Commission
to be confidential business information;

(5) Section 7(1)(g) of the FOIA exempts the following from public disclosure:

Trade secrets and commercial or financial information obtained
from a person or business where the trade secrets or commercial
or financial information are furnished under a claim that they are
proprietary, privileged or confidential, and that disclosure of the
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trade secrets or commercial or financial information would cause
competitive harm to the person or business, and only insofar as the
claim directly applies to the records requested;

(6) as discussed above, the Petitioner’s 2012 Annual Net Metering Report
contains the total peak demand it supplied in 2012 which falls within the
exemption identified in Finding (5);

(7) an unredacted version of Petitioner's 2012 Net Metering Report, filed in
compliance with Section 16-107.5(k) of the Act and Section 465.40 of
Part 465 should be exempt from public disclosure under Section 7(1)(g)
of the FOIA until April 1, 2015; and

(8) if not already done, Petitioner should file within ten days of entry of this
Order a public redacted version and a confidential unredacted version of
its 2012 Annual Net Metering Report with the Chief Clerk of the
Commission, including a cover letter indicating that proprietary treatment
was granted in this Docket and identifying the date on which this Order
was entered.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the
information specified in Finding (6) above is afforded confidential treatment and is
exempt from public disclosure and will be accessible only by the Commission and the
Commission Staff until April 1, 2015.

IT IS FURTHER ORDERED that a cover letter shall be submitted with the public
redacted and confidential unredacted versions of Petitioner’s 2012 Annual Net Metering
Report as described in Finding (8).

IT IS FURTHER ORDERED that the Illinois Commerce Commission retains
jurisdiction over Constellation NewEnergy, Inc. and of the subject matter hereof for the
purpose of issuing such further orders as the Commission may deem necessary.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the
Administrative Review Law.

By order of the Commission this __ day of April, 2013.

(SIGNED) DOUGLAS P. SCOTT

Chairman


