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1       JUDGE TEAGUE:  Pursuant to the direction of t he

2  Illinois Commerce Commission, I now call Docket No .

3  11-0033, Amcor Flexibles, Inc., versus Commonwealt h

4  Edison Company.  This matter concerns a complaint

5  pursuant to Sections 9-250 and 10-108 of the Illin ois

6  Public Utilities Act and Section 200.170 of the Ru les

7  of Practice.

8                Will the parties please enter their

9  appearances for the record, include your name, you r

10  address, and your telephone number.

11       MR. NEILAN:  Sure.  Paul Neilan, Law Offices of

12  Paul G. Neilan, PC, 33 North LaSalle Street, Suite

13  3400, Chicago, Illinois, 60602, telephone number

14  (312) 580-5483, appearing for Amcor Flexibles.

15       MR. BLOCK:  Also on behalf of Amcor Flexibles ,

16  Brad Block, Law Offices of Bradley Block, 401 Hueh l

17  Road, Suite 2E, Northbrook, Illinois, 60062,

18  telephone number (224) 533-1075.

19       MR. GOLDSTEIN:  For Commonwealth Edison

20  Company, Mark L. Goldstein and Eve Moran, 3019

21  Province Circle, Mundelein, Illinois, 60060.

22  Telephone number is (847) 949-1340.  And with us t his
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1  morning is Erin Buechler of ComEd.

2       JUDGE TEAGUE:  Thank you all.

3                As you all know, today's status

4  hearing was convened for the purpose of oral

5  argument, Amcor's motion for judgment and ComEd's

6  cross-motion for judgment.  I guess we can proceed

7  with Amcor first, to present your argument.

8       MR. BLOCK:  Thank you, your Honor.  And I

9  assume I don't need to stand up.

10       JUDGE TEAGUE:  No.

11       MR. BLOCK:  There's no podium.  I feel a litt le

12  lost without the podium.

13       JUDGE TEAGUE:  Sorry about that.

14       MR. BLOCK:  ICC regulations 410.160 and 410.1 55

15  require that Commonwealth Edison conduct a

16  pre-installation test of a meter before it's

17  installed and a post-installation test after it's

18  installed, both of which are supposed to test for the

19  accuracy of the meter to make sure the meter is

20  reporting accurately.  With regard to the

21  post-installation inspection, ComEd just didn't do  it

22  and apparently just doesn't do it.  It just flouts
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1  the ICC regulations and doesn't even attempt to

2  comply with that regulation.  If ComEd had tested

3  this meter after the fact -- at least, according t o

4  ComEd's allegations that the meter doesn't report

5  accurately -- it would have found that the meter

6  wasn't reporting accurately, and we wouldn't be he re

7  today.  So ComEd simply doesn't comply and doesn't

8  attempt to comply with regulation 410.155.

9                With respect to the pre-installation

10  testing, ComEd tests part of the functionality of the

11  meter, but it doesn't test all of the meter.  I me an,

12  testing all of the meter would mean that you would

13  run a said amount of current through the meter and

14  then see what the meter reported.  ComEd doesn't d o

15  that.  They only test the first part of the meter to

16  see if the meter sends test pulses accurately, but

17  ComEd doesn't test whether the information that's

18  going to be sent to a meter reader is accurate.  A nd

19  that's just not reporting -- I mean, that's just n ot

20  testing for the accuracy of the meter as a whole.

21       JUDGE TEAGUE:  Can I interrupt you for one

22  quick second?  Do you know of a section in the



133

1  commission rules that specify, you know, if ComEd

2  should be testing more than this pulse?  I mean, I

3  don't know if you know offhand.

4       MR. BLOCK:  Well, 410.160 says they're suppos ed

5  to test for accuracy to make sure the meter is

6  accurate.

7       JUDGE TEAGUE:  Ah-huh.

8       MR. BLOCK:  These regulations aren't

9  hypertechnical regulations.  These aren't like the

10  requirements for a nuclear power plant or somethin g

11  like that.  It's not like these are hypertechnical

12  terms.  Accuracy isn't some term of art in the fie ld

13  of electricity that's going to have some specializ ed

14  meaning.  The terms simply mean what they mean.  S o

15  there's -- there's no reason that they should be

16  interpreted any differently than what they mean.

17  That's what Illinois law says in terms of how you' re

18  supposed to interpret a statute.

19                In addition, there's -- what's the

20  purpose of the regulation?  I mean, obviously if

21  you're supposed to test to see that the meter is

22  accurate, the purpose -- what's the purpose of a
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1  meter?  It's to report electrical usage.

2       JUDGE TEAGUE:  Ah-huh.

3       MR. BLOCK:  So it seems impossible that the

4  meter would be accurate but not report electrical

5  usage accurately.  I mean, that is a contradiction  in

6  terms.  And Illinois law also says, when interpret ing

7  a statute -- and these regulations follow the same

8  rules -- you look at the purpose of the regulation  in

9  terms of how to interrupt it.  So it frankly is --  I

10  certainly can't imagine any possible reason why th e

11  Illinois Commerce Commission would want to make su re

12  that part of the meter tests accurately and part o f

13  the meter is functioning correctly, but the meter

14  still reports inaccurate information.  Why would t hey

15  care?  What possible reason could there be that th e

16  Illinois Commerce Commission would say, make sure the

17  meter is accurate.  But, oh, we don't care whether  it

18  actually reports information on electricity usage

19  accurately.  So I mean, that's -- I would say, if

20  there's some specialized meaning of the term

21  "accurate" so it doesn't mean what people mean whe n

22  they speak English normally, then ComEd needs to c ome
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1  up and say, oh, the term "accurate" is defined

2  specifically and differently somewhere in the

3  regulations to mean something different than what

4  commonsense would tell you that it means.

5       JUDGE TEAGUE:  Ah-huh.

6       MR. BLOCK:  I will mention as well ComEd's ow n

7  documents indicate that once you get beyond the

8  lawyers making the arguments here, you know, and s ort

9  of only arguments only lawyers can love, ComEd's o wn

10  people acknowledge that the meter was faulty.  In

11  their correspondence, which is attached as Exhibit  B

12  to the stipulation, says the meter is faulty.  The

13  meter doesn't record -- it's not registering usage

14  properly.  The meter has a -- the problem with the

15  meter altered the meter usage.  And these aren't, by

16  the way, just people, you know, walking down the

17  street, although I think anybody really can interp ret

18  the words in this regulation.  These are people th at

19  work for Commonwealth Edison.  They're familiar wi th

20  meters.  They're familiar with their customers.

21                I mean, this is a major customer.

22  They're not going to have someone -- you know, the ir
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1  first day on the job -- being the account

2  representative for a company like Amcor Flexibles.

3  But this is somebody with some degree of

4  sophistication in what terms mean in the electrici ty

5  field, in the electrical field.  They acknowledge

6  what I think is commonsense and obvious, that the

7  meter was inaccurate.  The meter wasn't recording

8  usage properly.  So if ComEd is going to conduct a

9  test that isn't going to determine whether the met er

10  is recording usage accurately, then it's not

11  conducting a test that is adequately measuring

12  whether the meter is accurate.

13                I mean, to give you an example, what

14  about a car and for some reason the tires on the c ar

15  were bigger than, you know, standard tires or

16  whatever so that every time I thought I went a mil e,

17  according to my odometer, I really went 1.2 miles.

18  And when I'm driving down the road going 50 miles an

19  hour -- that's what I think -- I'm really going 60 .

20  Well, when the police officer pulls me over, I don 't

21  think the police officer really cares what my

22  speedometer said.  And if asked, even a five-year old
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1  would say, well, the speedometer was wrong.  It

2  wasn't accurate.  They wouldn't say, well, the

3  speedometer was accurate, but there was some probl em

4  with the tires.  No, the speedometer said you were

5  going 50 miles an hour, but you were really going 60.

6  It wasn't accurate.  I guarantee you you're going to

7  sell that car.  And all of the regulations on used

8  cars that say the odometers have to be accurate, t he

9  odometer isn't accurate.  End of story.  It said a

10  number, and it's wrong.  And you wouldn't be able to

11  go to whoever regulates that and say, well, my

12  odometer was accurate.  No, it had the wrong numbe r.

13  That's all anyone cares about.  I mean, so to say the

14  testing -- they tested adequately, they're not

15  testing for what needs to be tested.  They're not

16  testing what the regulation says is supposed to be

17  tested, which is is it accurate or not.

18                And I note, your Honor, you know, if

19  they had -- if they had gone and done the

20  post-installation testing, if they -- after the me ter

21  is in place, if they had gone and they had run

22  current through the meter and then they read the
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1  meter to see if what they read matched the amount of

2  current they ran through the meter -- or the amoun t

3  of power, I'm sorry -- they would have found that

4  they don't match.  And that's not so complicated.  I

5  mean, the commission says they're supposed to do

6  post-installation testing to confirm that the mete r

7  is accurate or actually confirm that it's measurin g

8  accurately, which is, I think, the precise

9  terminology.  And that's the obvious commonsense w ay.

10                I submit to you, Judge, that if you

11  took my 14 year old daughter and said, here's a me ter

12  in place, how would you test to make sure it was

13  accurate, it would take her 15 seconds before she

14  said, well, you run a certain amount of current

15  through it, and then you read it and see if that's

16  what it reflects.  I mean, it's not -- I don't thi nk

17  you have to have a Ph.D. in English to understand

18  what these regulations mean.

19                So, your Honor, they just didn't

20  bother to conduct the post-installation test at al l.

21  The pre-installation test was only for part of the

22  meter, not for the whole meter.  If they don't do
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1  either one, if they had done a bang up job on the

2  pre-installation testing but hadn't done the

3  post-installation testing, they can't recover here

4  under 410.200 because it prohibits them from

5  recovering from under billing if they didn't compl y

6  with the meter testing regulations.  So forget abo ut

7  the pre-installation testing, whether it was accur ate

8  or not.  They still can't recover because they jus t

9  didn't bother to do any post-installation testing at

10  all, or in the alternative, if they had done prope r

11  post-installation testing, the pre-installation

12  testing was inadequate, although to be honest, if

13  they had done proper post-installation testing, th ey

14  would have found out the problem.  But either way,

15  because they didn't test pre-installation adequate ly,

16  they haven't complied with the testing requirement s.

17  And because they didn't do any post-installation

18  testing, either one of those in and of itself is

19  sufficient to bar ComEd from recovering under ICC

20  regulation 410.200.  This is ComEd's fault.  I mea n,

21  it's not our fault.  It's ComEd's fault that we're

22  here.  They were supposed to test.  They didn't te st
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1  adequately and didn't conduct all of the tests the y

2  were supposed to test.  And ComEd should be requir ed

3  to comply with regulation 410.200.

4                Now, one thing I do want to mention

5  explicitly here is the standard of proof here.  In

6  its response to our motion, ComEd indicates -- was

7  citing the summary judgment standard of proof, but

8  that's not actually accurate here.  I don't think

9  there are any disputed issues of fact here because  we

10  have a stipulated record.  But to the extent that

11  there's some aspect of the record that's unclear - -

12  where the facts in the record might cause an

13  inference, but people could argue about what the

14  inferences were -- that doesn't defeat -- it's not

15  like we lose and they lose, so we have to have a

16  trial.  This is the hearing on the merits, and it' s

17  just the preponderance of the evidence.  So to the

18  extent inferences need to be drawn, is it more tha n

19  51 percent likely or is it less than -- you know, is

20  it 49 percent or less likely?  That's the standard

21  here not beyond a reasonable doubt or not, you kno w,

22  no material fact in dispute or anything like that.
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1                So, your Honor, this is not

2  complicated.  And as I mentioned, there's nothing

3  hypertechnical about these regulations.  These are n't

4  terms of art, terms like accurate, terms like test s.

5  They have no specialized meaning.  They're not

6  defined anywhere.  And they simply mean what they

7  mean in English.  And ComEd's responses basically are

8  to say, well, these terms don't mean what they mea n

9  in English.  They mean something special.

10                Now, they don't cite any statutes or

11  regulations that provide these specialized

12  definitions, and they don't indicate any reasons w hy

13  meter testing or whether a meter is accurate or no t

14  is somehow or another so hypertechnical of a subje ct

15  that you can't use regular English to define these

16  basic terms.  They just assert it without any

17  authority or support for their position.

18       JUDGE TEAGUE:  Can I interrupt you for a seco nd

19  in line with what you were saying, with respect to

20  their arguments about accuracy being a term of art

21  and all of that?  I don't know if you looked at

22  Section 410.150.  Like do you -- how does Amcor
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1  interpret those sections?  Like does it interpret

2  those as specifying what accuracy means or --

3       MR. BLOCK:  Your Honor, I don't have 410.150 in

4  front of me.  If you've got a copy of it handy, I can

5  take a look and respond.

6       JUDGE TEAGUE:  Okay.

7       MR. BLOCK:  But I don't have it in front of m e.

8       JUDGE TEAGUE:  Okay.

9       MR. BLOCK:  Well, to be sure, your Honor --

10  now, I know what you're talking about.  I remember

11  seeing it.  Well, to be sure, if you're going to t alk

12  about what's accurate, you have to have some

13  standards in terms of deviation.

14       JUDGE TEAGUE:  Ah-huh.

15       MR. BLOCK:  So, for example, there is no

16  measurement -- you can't possibly ever say that an y

17  measurement is, you know, absolutely accurate.

18  There's always a plus or minus.  You probably

19  couldn't even argue about what it means for

20  something.  You know, it's like an interesting

21  metaphysical concept.  What does it mean to have a n

22  absolutely accurate measurement?  I don't even kno w
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1  what the answer to that is.  But in any sort of

2  measurement, there's always a plus/minus or a marg in

3  for error that's included.  And, yes, this gives y ou

4  margins for error so that you don't have to argue,

5  okay, it's five percent inaccurate.  It's five

6  percent off.  Is that good enough or not?

7       JUDGE TEAGUE:  Ah-huh.

8       MR. BLOCK:  That's -- that's fine.  But that

9  doesn't change and create a specialized definition

10  for what it means to be -- to be accurate.  It's

11  like -- it's not like, okay, it's five percent off

12  what the standard is.  But, you know, because of s ome

13  special thing, you know, the standard has a deviat ion

14  of six -- you know, 20 percent in and of itself.  So,

15  really, the five percent means it's 25 percent.  I

16  mean, we're not having a discussion about that.  I t's

17  like if I've got to measure the length of this tab le

18  and I have a ruler, somebody would is say, well, y ou

19  know, there's only -- there's a limit.  Even if I had

20  a laser measuring the length of the table, someone

21  would say, well, you have to have a method of

22  deviation -- you know, plus or minus 21 microns, o r
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1  whatever you're going to say, in order to define i t.

2  But that's not what we're talking about here.

3  Certainly, the issue of whether it's accurate with in

4  10 percent, to define it in that way, doesn't some how

5  or another say, well, accurate doesn't reflect the

6  information that's being reported to the meter

7  reader.  Accurate only reflects, you know, the

8  first -- the mechanical part of the meter, I guess ,

9  we could call it.  That's all the accurate refers to

10  is the mechanical part.

11       JUDGE TEAGUE:  Ah-huh.

12       MR. BLOCK:  Not the information that's being

13  provided.  There's certainly nothing in 150 that e ven

14  hints that they're talking about anything here oth er

15  than the information that the meter is providing.

16       JUDGE TEAGUE:  Okay.  Thank you.

17       MR. BLOCK:  So, your Honor, when you look at

18  what ComEd is forced into arguing here, they have to

19  argue things like, well, in the stipulation, we sa id

20  we didn't conduct any post-installation tests, but

21  the statute talks about post-installation

22  inspections, so that's somehow or another somethin g
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1  different.  I mean, even though you just -- I mean ,

2  literally, when I wrote the brief responding to th at,

3  I went online to like Merriam Webster's dictionary .

4  What is the definition of inspection?  It's a -- i t's

5  a type of test.  I mean, it's not -- those types o f

6  arguments, that's what ComEd has to argue.  ComEd has

7  to argue accuracy has nothing to do whatsoever wit h

8  the information that the meter provides to a meter

9  reader when they come to read a meter.  And that i s

10  what ComEd has to argue.

11                That's not consistent with Illinois

12  law that says statutes and regulations are

13  interpreted according to the common and ordinary

14  meaning of the terms.  That's not a common and

15  ordinary meaning of the term accuracy.  And as I

16  mentioned before, it's not the meaning of the term  --

17  of the words that ComEd's own representatives had

18  when they said that the meter was faulty and that the

19  meter wasn't registering the electrical usage

20  properly.

21                The other issue, Judge -- and this i s

22  really more with respect to the issue of the
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1  post-installation testing and the distinction betw een

2  testing and inspection.  I mean, really, if ComEd had

3  conducted the inspection, we would have heard abou t

4  it.  I mean, first of all, it would have been in t he

5  stipulation.  I mean, it's not like this is some

6  surprise issue.  It's right in the formal complain t

7  saying they didn't conduct the post-installation

8  inspection.  So when we are drafting the stipulati on,

9  if they had some evidence, they certainly were on

10  notice that this was an issue in the case, and it

11  would have been there.

12                And, you know, let's face it.  ComEd

13  hasn't exactly restricted itself to the stipulatio n

14  when it felt like it had something important to tr y

15  to get in front of the board -- in front of this

16  tribunal.  So you probably heard about that one,

17  anyway.  But this commonsense idea that if there w as

18  something there, if they conducted some test to

19  comply with the regulation we would have heard abo ut

20  it, it's also embodied in Illinois law.  Illinois

21  law -- and we've cited the cases.  I think it was the

22  Fontana case as well as in the pattern jury
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1  instructions.  Illinois law provides, if you have

2  evidence in your possession and you don't bring it  to

3  the hearing, that the other side is entitled to an

4  evidentiary presumption that there is no evidence or

5  that the evidence would be bad.  So beyond our

6  commonsense, there's plenty -- even if we were jus t

7  going to take a very legalistic approach to it, fo r

8  us to get over the fifty -- you know, to get to th e

9  51 percent probability that they didn't conduct th is

10  post-installation testing.

11                And, your Honor, there's not really a

12  lot more that I have to say on this.  I think it's

13  pretty straight forward.  It even complied with th e

14  statute -- or the regulation.  The regulation

15  prohibits them from recovering.  I think the one

16  thing that I -- that I need to mention is ComEd's

17  response that, oh, well, we weren't relying on the

18  regulations in 410.  We're relying on 280.100, whi ch

19  says we can back bill.  Well, the problem with tha t,

20  Judge, is every single time that a meter was

21  inaccurate and, therefore, they have underreported

22  electricity, 410.200 expressly prohibits them from
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1  back billing.  I mean, they could do this every ti me.

2  They could -- that provision would have absolutely  no

3  meaning.  They could look at the more general

4  provision, saying we're entitled to bill for unuse d

5  electricity in every one of those circumstances, a nd

6  there's always going to be alleged unused electric ity

7  here.  And I mention "alleged" because we're unabl e

8  to dispute that the meter was inaccurate and read

9  improperly because we already went through this.

10  They threw the meter away, and we don't have the

11  ability to challenge that any more.  So that's an

12  undisputed fact at this point.  But that's going t o

13  be true in every case.  And, again, you have to lo ok

14  at Illinois law on how to interpret regulations an d

15  how to interpret statutes.  And it's, again, a ver y

16  commonsense basic proposition.  First of all, you

17  can't interpret statutes so that one of them is a

18  nullity, which is what would occur here.  And seco nd

19  of all, another commonsense proposition, a more

20  specific statute controls over the more general

21  statute.  And this is obviously a very specific

22  regulation dealing with underreported electricity
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1  when the meter is inaccurate, so it controls.  And

2  ComEd doesn't have to -- in its letter to us -- ci te

3  410.200 and say that's what we're relying on.  It

4  either applies or doesn't apply.  ComEd doesn't ge t

5  to decide what regulations apply and what regulati ons

6  don't apply.  They either they do or they don't.

7                So it's pretty straight forward.

8  ComEd didn't comply with the regulations.  One of the

9  tests they were supposed to do they just didn't do .

10  The other one, they didn't do it in a way to actua lly

11  do what the statute says, which is test to see if the

12  meter is accurate.  They tested just part of the

13  meter.  And it wasn't accurate in this case.  And

14  because of that, there's a specific regulation tha t

15  says they cannot back bill in this circumstance, a nd

16  ComEd simply needs to comply with the regulations and

17  do the testing that they're supposed to do.  That' s

18  what the regulations are designed to encourage.  S o

19  hopefully in the future, if ComEd wants to be able  to

20  back bill, it will comply with the regulations.

21       JUDGE TEAGUE:  Okay.  Now, we'll move to ComE d.

22       MS. MORAN:  Thank you, your Honor.
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1       MR. BLOCK:  Well, that's not fair.  You're

2  going to stand.

3       MS. MORAN:  I guess I'm going to start this

4  argument by talking about the law.  There's a law at

5  issue in every complaint proceeding.  It's the law

6  that tells us what facts are relevant and material  to

7  its purposes.  Here it is the commission's own rul es

8  that are in focus, but ComEd and Amcor do not agre e

9  as to which of two rules actually governs in this

10  factual situation.  Amcor relies on Section

11  410.200(h)(1).  ComEd relies, as it has from the

12  start, on Section 280.100.

13                So let me talk a little bit about

14  ComEd's position on the law.  On December 8, 2009,

15  ComEd sent a letter to Amcor, and it informed the

16  complainant of the replaced meter's mistakenly

17  programmed scaling factor.  In this letter, ComEd

18  advised that it was exercising its rights under

19  Section 280.100.  And ComEd did what the rule

20  requires, made clear that it would accommodate any

21  requests from Amcor to pay in installments over th e

22  next 16 months interest free.  The rule, Section
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1  280.100(a)(2), provides in relevant part that a

2  utility may render a bill for services or commodit ies

3  provided to a nonresidential customer only if such

4  bill is presented within two years from the date t he

5  services or the commodities were supplied.  Sectio n B

6  of this rule makes clear that this back bill appli es

7  in situations of both unbilled and misbilled servi ce.

8                Here, even though the programming

9  error occurred at the time of the replaced meter's

10  installation in 2005, ComEd followed in accord wit h

11  the specific language of Section 280.100 and only

12  back billed for two years of service.  This means

13  that Amcor has already benefitted, and hugely, fro m

14  that billing error.

15                It is important to note that ComEd

16  never relied or invoked the provisions of Section

17  410.200 of the commission's rules when giving Amco r

18  notice of the back bill.  This is because, as we w ill

19  show you, Section 410.200 only applies to situatio ns

20  where meter inaccuracy is found on testing.  That,

21  however, is not what the facts here show.

22                Okay.  So, now, let's look at Amcor' s
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1  position on the law.  Amcor disputes and has not p aid

2  the bill issued by ComEd.  According to Amcor, it' s

3  supposed to be relieved from this responsibility

4  because Section 410.200 Subsection (h)(1) of the

5  commission's rules prohibits ComEd from making

6  billing adjustments if all testing and accuracy

7  requirements of part 410 have not been met.

8                There's a problem with the very mann er

9  in which Amcor is relying on this rule.  This is

10  because Amcor directs the commission to only a

11  certain passage in Section 410.200(h)(1) with no

12  context or analysis for the entirety of the rule.

13  It's a fundamental rule of construction that a law

14  must be interpreted as a whole, and that is found in

15  Sutherland on statutory construction, Section 46 - -

16  Section 46 Subsection 05.  This means that despite

17  what Amcor is urging here, the commission cannot r ead

18  select language or a sentence of this one subsecti on

19  in isolation from the preceding subsections, A to G,

20  of this rule.

21                Just as well, the commission will ne ed

22  to consider the title of the rule.  And what is it
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1  here?  Corrections and adjustments for meter error .

2  In doing so, the commission will observe that Sect ion

3  410.200 addresses itself prominently to situations

4  where a meter is tested -- and that's the key word

5  here, "tested" -- and found to run faster or slowe r

6  than allowable or where some other similar type of

7  inaccuracies are discovered.  And you can find tha t

8  by reading Section -- Subsections B and C.  In eac h

9  instance, the rule provides for meter data correct ion

10  based on specific timelines and periods of presume d

11  inaccuracy, and it outlines the methods for

12  correction.  And you can see --

13       JUDGE TEAGUE:  Can I interrupt you one quick

14  second?

15       MS. MORAN:  Sure.

16       JUDGE TEAGUE:  When you mentioned metering

17  data, what's your definition of metering data?

18       MS. MORAN:  This is something that ComEd

19  actually has to prepare, and I believe it's for th e

20  commission.  And, again, I'm not an expert in this ,

21  and there's no testimony, but it is.  I mean, by

22  virtue of the rule, you see that it's something
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1  different --

2       JUDGE TEAGUE:  Ah-huh.

3       MS. MORAN:  -- that has to be prepared.  It's

4  not just that you're correcting it for the -- for the

5  customer.

6       JUDGE TEAGUE:  Ah-huh.

7       MS. MORAN:  But it's some type of formal mete r

8  data correction that has to be done, I believe, fo r

9  the commission.

10       JUDGE TEAGUE:  Ah-huh.

11       MS. MORAN:  And I get that from when I read t he

12  rule.  The meter data correction and billing

13  adjustment are two different things.

14       JUDGE TEAGUE:  Ah-huh.  Ah-huh.  So the

15  metering data -- I know you said you're not an exp ert

16  on this.  But is ComEd arguing it would not includ e

17  any information about this that's in the billing

18  memory?

19       MS. MORAN:  Well, maybe --

20       JUDGE TEAGUE:  Like what's generated by the

21  program?

22       MS. MORAN:  Maybe let me get to the technical
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1  aspects of this.

2       JUDGE TEAGUE:  Okay.

3       MS. MORAN:  Right now, I think I'm still tryi ng

4  to explain what this law is --

5       JUDGE TEAGUE:  Okay.

6       MS. MORAN:  -- and why -- and the critical

7  point here is the meter test.  The meter test will

8  show one of these things.

9       JUDGE TEAGUE:  Ah-huh.

10       MS. MORAN:  If the meter test does, then you go

11  to Subsection H.  You can't go there until one of

12  these situations -- these are specific situations.

13  These are specific situations that define the term

14  inaccuracy.  And I think that when I get into the

15  technical aspects of what happened here, it will

16  become clear that we're not dealing with the

17  inaccuracy of the meter in terms of registering

18  usage.

19       JUDGE TEAGUE:  Ah-huh.

20       MS. MORAN:  That's the key.  That's what all of

21  these sections are about.

22                If you -- if you look at Subsection E,
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1  the rule also specifies actions that have to be ta ken

2  in the situation of a non-registering meter, which

3  requires an estimate of consumption.  In line with

4  all of these, A through G, you get to billing

5  adjustments.  And what does that rule say or that

6  subsection of the rule say?  It says, any correcti on

7  to metering data for over registration shall be

8  accompanied by adjustment to customer billing by a n

9  electric company that rendered service that is

10  affected during the period of adjustment.  That me ans

11  if the meter was running fast and it over register ed,

12  you have to make an adjustment.  You have to corre ct

13  that meter data, and then you have to make the

14  adjustment and make a return to the customer.  The

15  next sentence says, corrections made to metering d ata

16  for under registration may be accompanied by an

17  adjustment to a customer's billing.  That means if

18  the meter didn't register all of the usage, the

19  utility may adjust the bill.  It doesn't have to.

20  The word "may" is very important here.  The last

21  sentence says, however, if an electric utility is

22  providing metering service, in no case shall an
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1  adjustment be made to a customer's billing for und er

2  registration if all testing and accuracy requireme nts

3  of this part have not been met.  Well, overall --

4       JUDGE TEAGUE:  I'm sorry.  I don't mean to ke ep

5  interrupting you.

6       MS. MORAN:  No, please.

7       JUDGE TEAGUE:  But this is -- this is where - -

8  okay.  Like a few minutes ago, you were saying tha t,

9  you know, Sections A through -- I don't know -- E or

10  so define accuracy.  Is it really that these secti ons

11  define what a meter error is under these provision s?

12  But then it says the adjustments have to be made - -

13  to a customer's billing -- have to be be made if a ll

14  the testing accuracy requirements of this part are

15  not met.  So it seems --

16       MS. MORAN:  And I think that you -- excuse me ,

17  Judge, but didn't you show --

18       JUDGE TEAGUE:  This is a different section.

19       MS. MORAN:  Oh, okay.  Oh, you showed them a

20  different section.

21       JUDGE TEAGUE:  Yes.  No, I --

22       MS. MORAN:  Well, if you look at 410, it's
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1  going to have all of these meter testing things.

2       JUDGE TEAGUE:  Yes.  No, no.  I'm referring

3  to --

4       MS. MORAN:  It's very -- it's very difficult

5  to --

6       JUDGE TEAGUE:  Yes.  No, I'm referring to wha t

7  you were listing out.

8       MS. MORAN:  Oh, okay.

9       JUDGE TEAGUE:  You know, you were saying that

10  all of these are telling -- are specifying what is  --

11  are defining what accuracy is.

12       MS. MORAN:  Yes.

13       JUDGE TEAGUE:  But what I'm wondering is, if

14  this is defining what a meter error is -- but it's

15  saying here, if it's corrected because of a meter

16  error, the utility can't back bill or make an

17  adjustment unless it's done on testing accuracy --

18  unless it's done testing accuracy --

19       MS. MORAN:  Okay.

20                And that's what I want to explain.

21       JUDGE TEAGUE:  -- under this part.  You know

22  what I mean?  So it seems to be referring -- go on .
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1       MS. MORAN:  It refers --

2       JUDGE TEAGUE:  To the entire --

3       MS. MORAN:  Okay.  I'm sorry.

4                That's what it's saying.  So what ar e

5  those things?

6       JUDGE TEAGUE:  I won't interrupt you.

7       MS. MORAN:  Okay.

8                A failure by the utility to perform

9  requisite initial meter testing or its installatio n

10  of a meter that has not passed testing will bar th e

11  adjustment if such a meter is tested at a later ti me

12  and found to be under registering usage.  That's w hat

13  that means.  Okay.  This meter under registered.  But

14  this meter wasn't tested before you put it on the

15  customer's premises, or this meter failed testing and

16  you still put it on the customer's premises.

17       JUDGE TEAGUE:  Ah-huh.

18       MS. MORAN:  It refers to some egregious fault

19  like that.

20       JUDGE TEAGUE:  Ah-huh.

21       MS. MORAN:  You didn't follow the initial

22  testing rules, or you didn't make sure -- and, aga in,
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1  there are specific technical rules in part 410 tha t

2  need to be complied with, and they talk about all

3  different types of meters and what accuracy

4  requirements are required.

5       JUDGE TEAGUE:  I'll wait -- I'll wait to ask my

6  questions.

7       MS. MORAN:  Okay.

8                This rule says you tested the meter at

9  some point.  It could have been the commission.  I t

10  could have been, you know, ComEd.  And one of thes e

11  situations is found.  You can collect.  You can ma ke

12  the adjustments if you have clean hands.  Okay?  I

13  think it's that simple.  And it's fair.  This rule  is

14  absolutely fair.  The problem is the rule in this

15  case because I maintain that the commission will

16  struggle to see how this rule applies to the

17  situation at hand.  It doesn't.

18                The stipulation shows that the

19  replaced meter was tested prior to installation, a nd

20  that occurred on June 19, 2005.  The stipulation

21  shows that it was tested after it's removal from

22  Amcor's premises.  That's on September 24, 2009.  In
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1  each instance the meter passed testing.  What I'm

2  going to talk about here is not a meter accuracy

3  problem that arises and that you find on testing.

4  It's an entirely different problem.  It's a billin g

5  software problem.

6                So the facts of record in this case

7  bear absolutely no relationship to any of the

8  situations set out in Subsections A through H of t he

9  rule because in those situations, upon testing, a

10  meter is found to be inaccurate, either under

11  registering or over registering power usage.  In

12  short, the facts of this case don't fit with this

13  law.  And the commission will observe that ComEd d id

14  not make billing adjustments or meter data

15  corrections as it would have been required to do

16  under Section 410.200.

17       JUDGE TEAGUE:  ComEd isn't contending that

18  because it didn't do these back billings under

19  410.200 that it doesn't apply just because they

20  didn't do that?

21       MS. MORAN:  No, no, no, no, no.  But had one of

22  these situations applied, ComEd would have been
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1  required to do the meter data correction exercised

2  together with the adjustments.

3                What I want to argue here, too, is

4  that Section 410.200(h)(1) doesn't apply to this

5  proceeding.  And because it doesn't, Amcor's attem pt

6  to implicate Sections 410.160 and 410.155 under it s

7  umbrella fails.  That's the pre-installation test and

8  the post-installation inspection.  Even if it were

9  otherwise, Amcor has not shown these rules to be

10  violated.  Amcor needs this law to prevail on its

11  complaint, and this law is not willing.

12                Now, Amcor had argued that any type of

13  wrong information relayed by a meter means that th e

14  meter is not functioning accurately.  Such a

15  proposition, I submit, is absolutely not true.  In

16  this instance, we direct your attention to the

17  stipulation's affirmative statement that the scali ng

18  factor does not affect the test pulse.  Indeed, th e

19  stipulation makes clear that -- and I'm going to

20  quote here -- regardless of the scaling factor, on e

21  test pulse should be generated for every revolutio n

22  of the disk; that is, every 1.2 watt hires of powe r
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1  flowing to the meter.  Let's keep that in mind, 1. 2.

2                The commission will find record proo f

3  that when ComEd performed a pre-installation test of

4  the replaced meter on July 19, 2005, the testing

5  confirmed that for every 1.2 watt hours of power

6  flowing into the meter, the optiport received one

7  test pulse.  That's -- you know, the optiport is a

8  thing where you put in a probe for the testing of

9  meter accuracy.

10                Thus, the meter was registering usag e

11  correctly.  It's supposed have one test pulse for 1.2

12  watt hours.  It did.  Then when Mr. Rumsey tested the

13  replaced meter on September 29 -- and that's after  it

14  was removed from Amcor's premises -- he also

15  determined that one test pulse was sent to the

16  optiport for every 1.2 watt hours of power flowing

17  through the replaced meter.  As such, there's noth ing

18  here to demonstrate any under registration or over

19  registration error.

20       JUDGE TEAGUE:  Can I interrupt you again?

21       MS. MORAN:  Ah-huh.

22       JUDGE TEAGUE:  How does ComEd -- well, I mean ,
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1  I've read the motions.  But can you explain a litt le

2  bit more how ComEd reconciles your statement that it

3  wasn't under registering with the letter -- the

4  December 8 letter that says the meter replacement was

5  faulty, that incorrect scaling altered the meter

6  usage, meaning the meter did not register all of t he

7  usage flowing.  I understand, you know, in the

8  motion, ComEd argued the person who wrote this is

9  not a technician or a lawyer, but if you could jus t

10  explain how --

11       MS. MORAN:  I think everybody writes about

12  this.

13       JUDGE TEAGUE:  -- how you reconcile these

14  statements with your statements that the meter tes ted

15  accurately.

16       MS. MORAN:  Well, I think, at this point, and  I

17  think -- okay.  I think that when you're writing

18  about something -- well, again, I can't speak for

19  this person.  And I can't speak -- but the correct

20  language here, I will say that it took me an awful

21  lot of study --

22       JUDGE TEAGUE:  Ah-huh.
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1       MS. MORAN:  -- to understand this situation.

2       JUDGE TEAGUE:  And is it --

3       MS. MORAN:  And so I really can't fault

4  anybody, unless they're Mr. Rumsey, for getting th is

5  a little bit off.  Okay?

6       JUDGE TEAGUE:  Ah-huh.

7                So ComEd's argument is basically the

8  person who wrote this letter wasn't a lawyer or

9  technician, so they interpreted --

10       MS. MORAN:  This person is an account manager .

11  Is an account manager as knowledgeable as the man

12  that's working in the meter room?  No.

13       JUDGE TEAGUE:  They say that language, but th en

14  they also refer to 280.100 so --

15       MS. MORAN:  Well, the key is that this person

16  didn't get it wrong.  This person said meter

17  number ending in 879, for the convenience of the

18  court reporter, installed in 2005 was programmed w ith

19  incorrect scaling factors.

20       JUDGE TEAGUE:  Ah-huh.  But I think both

21  parties --

22       MS. MORAN:  That is absolutely correct.
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1       JUDGE TEAGUE:  Yes.  And I think both parties

2  agree that there was -- or, you know, have stipula ted

3  that there was a problem with the scaling factor.

4  It's just -- I guess I'm just trying to get a bett er

5  understanding of how we can reconcile.  That doesn 't

6  mean --

7       MS. MORAN:  Of course.  Of course.  But you

8  know what?

9       JUDGE TEAGUE:  One second.  Because, you know ,

10  Amcor is arguing that it was under registering.  A nd

11  then ComEd has this letter saying it was -- as the y

12  are explaining it to the actual customer -- saying

13  that it's not registering so --

14       MS. MORAN:  But -- but -- and I understand.  I

15  understand the customer could be thrown off, but I

16  will say there was other correspondence --

17       JUDGE TEAGUE:  Ah-huh.

18       MS. MORAN:  -- about this situation.  There i s

19  a letter in this packet of exhibits.  Exhibit D ha s a

20  lot of different communications.  I believe there' s a

21  letter here from -- I know I saw one there from --

22       JUDGE TEAGUE:  There's a --
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1       MS. MORAN:  Here.  Exhibit E.  A letter from

2  Mr. Pabian over at ComEd.  But understand, too --

3  understand, too -- there is an exhibit here,

4  Exhibit H.  This -- I'm not sure why -- but was no t

5  agreed to as being part of -- part of the record, and

6  yet, at the same time, was put in for purposes of

7  helping make the stipulation clear.

8       JUDGE TEAGUE:  But, you know, we don't even

9  really need to go -- if you can just sort of -- yo u

10  know, just tell me a little bit more about what yo u

11  have in your motion in response to that argument

12  because I think you -- I think you say something l ike

13  it's not a -- you know, this letter is not amiss.

14       MS. MORAN:  It certainly is not the linchpin of

15  the case.  Let's put it that way.  It may not be - -

16  it's a little inarticulate.

17       JUDGE TEAGUE:  Okay.

18       MS. MORAN:  Okay?

19       JUDGE TEAGUE:  Okay.  You can continue.

20       MS. MORAN:  And I think I put in my motion

21  better ways it could have been said.

22       JUDGE TEAGUE:  Ah-huh.  Yes, you did.
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1       MS. MORAN:  Okay?

2                But, of course, that's from hindsigh t.

3       JUDGE TEAGUE:  Right.

4       MS. MORAN:  Okay?  And I don't think that

5  this -- that this -- that this hindered Amcor in a ny

6  way from understanding because there were

7  presentations given to Amcor by -- I don't know wh o

8  was actually there, but I know a presentation was

9  given where this thing was explained.

10       JUDGE TEAGUE:  Ah-huh.

11       MS. MORAN:  So it's not that they've come to

12  this point and not -- and a lot of attempts haven' t

13  been made to explain what the scaling factor is is

14  what I'm trying to say.

15       JUDGE TEAGUE:  Well, I think that the scaling

16  factor -- I guess, what's hard to reconcile is how  we

17  can argue that it was -- the meter was accurate at

18  the same time because it was programmed.

19       MS. MORAN:  Okay.  If I can continue, maybe.

20       JUDGE TEAGUE:  Yes, continue your argument, a nd

21  then we'll see where we go.

22       MS. MORAN:  And maybe this will help.
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1                Okay.  I've talked about the test.

2       JUDGE TEAGUE:  Ah-huh.

3       MS. MORAN:  And how the test had confirmed th at

4  for every 1.2 watt hours of power flowing into the

5  meter the optiport receives one test pulse.  And t hat

6  shows that the meter is recording usage accurately .

7  But there's another feature in the meter, and that 's

8  the billing pulse.

9       JUDGE TEAGUE:  Ah-huh.

10       MS. MORAN:  And the billing pulse is differen t

11  from the test pulse.  If you didn't have a scaling

12  factor, one billing pulse would be sent to the

13  meter's billing memory for every .05 watt hours of

14  power flowing through the meter, meaning that you' d

15  have 24 billing pulses for every revolution of the

16  disk that totals this 1.2 hours or 1.2 watt hours.

17  Okay?  Twenty-four pulses.  That's a lot of pulses .

18  So what happens?  A scaling factor changes this

19  scenario.  If you put in -- and what -- how does i t

20  change its scenario?  It groups these pulses toget her

21  so you don't have to have 24, boom, boom, boom, bo om,

22  boom.  You're now going to have less.  Okay?  Same
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1  power.  Okay?

2       JUDGE TEAGUE:  Ah-huh.

3       MS. MORAN:  Same amount of power, but it's

4  going to be grouped differently for billing, only

5  billing.

6       JUDGE TEAGUE:  So the -- when it's programmed

7  with the scaling factor, it's basically taking the

8  test pulse and giving it a value for billing?

9       MS. MORAN:  That's right.  That's right.  So

10  it's -- it wants to send -- it needs to send those

11  certain -- those billing pulses through the meter

12  reader to the software.  Okay?  Now, you've got a

13  scaling factor of six.  One billing pulse is sent

14  into the billing memory for every 0.3 watt hours t hat

15  flows through the meter.  If you have a scaling

16  factor of two, one billing pulse is sent to the me ter

17  memory for every 0.1 watt hours of power flowing

18  through the meter.  In each case, you get less

19  pulses, but each pulse has a bigger value than if you

20  didn't have a scaling factor.  Okay?

21                Now, the meter reader is going to us e

22  a probe to download these billing pulses and trans mit
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1  the information to a computer that runs the softwa re,

2  and I believe it's a handheld device.  Now, this i s

3  where the correctness of the scaling factor for a

4  particular type of meter takes on very great

5  importance.  As the stipulation explains, the bill ing

6  software has a database.  This database has a list  of

7  different meter types and their corresponding coun ts

8  per revolution.  So the billing software is going to

9  calculate usage based on the number of pulses in t he

10  billing memory, but it's going to adjust these

11  according to the CPR that is appropriate for the

12  meter type based on that list.  The replaced meter

13  was of a type -- it was a transformer meter that

14  required a scaling factor of two.  That's a count per

15  revolution of 12.  But it's mistakenly programmed

16  with a scaling factor of six, and that's a count p er

17  revolution of four.  Thus, what happens?  The bill ing

18  software assigns a value of 0.1 to each billing pu lse

19  while the meter had recorded each billing pulse at  a

20  value of 0.3.  Here's the disconnect.  The program

21  wants to do one thing, and the scaling factor had

22  been mis --
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1       JUDGE TEAGUE:  The scaling factor that was

2  programmed into the meter.

3       MS. MORAN:  -- misapplied, you know, when the

4  meter was programmed.  And so the software program

5  overrides everything.

6       JUDGE TEAGUE:  Ah-huh.

7       MS. MORAN:  So now you have a mismatch of the

8  billing.

9       JUDGE TEAGUE:  Ah-huh.

10       MS. MORAN:  And the billing was wrong by

11  two-thirds.  In other words, Amcor billed -- was

12  billed for only one-third of what the usage was

13  because of the way the usage had been packaged.

14                The error here is human error in the

15  programming entry of a scaling factor critical to the

16  correctness of billing and the inflexibility of th e

17  billing software.  It's not meter error as would

18  affect the registration of usage.  This is so beca use

19  the stipulation makes clear that the scaling facto r

20  does nothing to impact the amount of power in a

21  revolution of the virtual disk.

22                Now, Amcor would have the commission
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1  find in favor of its complaint because it says Com Ed

2  failed to perform tests of the meter that would ha ve

3  uncovered the meter's scaling error that resulted in

4  the incorrect billing.  At bottom, however, there is

5  no meter test that would have uncovered this

6  situation, and Amcor cannot point the commission t o

7  any such rule or such test.  Indeed, I submit to y ou,

8  that if Mr. Rumsey had stopped with the meter test  on

9  September 29 and not probed the meter with a

10  diagnostic, this scaling error would not ever have

11  been found.

12                I want to talk, with your indulgence ,

13  a little bit about the exhibits.  They're rich in

14  information, and they need a bit of attention.

15  Exhibit I doesn't get much attention.  Exhibit I t o

16  the stipulation is the record that was generated w hen

17  Mr. Rumsey ran the diagnostic read of the meter.

18  This is where and how he uncovered the scaling fac tor

19  error.

20                This diagnostic report, the commissi on

21  will note from experience, doesn't look like any

22  standard meter test record.  And that's because it 's
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1  not a meter test.  But it's this diagnostic that l ed

2  ComEd to give Amcor notice of the billing of its

3  service.  It did so as we've talked about in this

4  letter on December 8.  That letter is attached as

5  Exhibit B.  And it enlightens the commission about

6  another exhibit, Exhibit A.  It just kind of stuck

7  out here all by itself.  Well, Exhibit A is a list  of

8  meters that were installed at Amcor's premises.  Y ou

9  will see the second meter from the top ends in the

10  numbers 879, installation date July 25, and remova l

11  April 29, 2009.  That's the replaced meter.

12       JUDGE TEAGUE:  Ah-huh.

13       MS. MORAN:  The next meter ending in 021

14  installed April, 2009, didn't stay long, removed

15  June, 2009.  Third meter -- or I'm sorry.  Second

16  meter brought in -- ending in number 885, brought in

17  thereafter on June, 2009, still in service.  The

18  diagnostic record, Exhibit I, and Exhibit B and

19  Exhibit A tell the commission of the back story to

20  this case.  Exhibit B really informs the commissio n

21  why Mr. Rumsey did what he did.  It reveals that

22  ComEd received a complaint from Amcor of high



175

1  billings after the replaced meter is taken out and

2  exchanged for this new meter ending in 021, and th en

3  still another new meter 885.

4                When it got these complaints, ComEd

5  without question was compelled to investigate as t o

6  what had happened or was happening here with these

7  meters.  A part of that investigation reflected in

8  the letter, Exhibit B, shows both dramatic increas es

9  in usage before the replaced meter was installed a nd

10  dramatic increases in usage after the replaced met er

11  was removed.  This information, not particularly

12  meaningful at that time --

13       MR. BLOCK:  Your Honor, I just -- I didn't wa nt

14  to interrupt, but we're going in such length into

15  this.  The truth of Exhibit B is not stipulated, s o I

16  object to counsel recounting what's listed in Exhi bit

17  B as being factual statements in the record.  We d id

18  make -- this was raised in our motion to strike,

19  which you denied because we didn't show prejudice,

20  but I still think it's improper to go outside the

21  agreed upon record.  All that's been stipulated to

22  with respect to Exhibit B is that it was sent, not
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1  that it was true.  And there aren't sufficient

2  foundational facts to admit it as a business recor d,

3  and it's not part of the agreed record.

4       MS. MORAN:  I believe that we've addressed th at

5  in one of our pleadings, certainly in regards to t he

6  fact that it is a business record.  It is not

7  hearsay.  And it has been stipulated to without Am cor

8  ever specifying what parts of the letter it disagr eed

9  with it.

10       MR. BLOCK:  We only stipulated that it was

11  sent, not -- and we expressly did not stipulate th at

12  the statements contained therein were true.

13       MS. MORAN:  Well, I think that if we look at

14  Amcor's complaint, I think it has opened the door.

15       MR. BLOCK:  Your Honor, the stipulation is th e

16  basis for -- the factual basis for the case.

17       JUDGE TEAGUE:  And here's the thing about --

18       MS. MORAN:  You cannot deny your complaint.

19       JUDGE TEAGUE:  One second.  Here's the thing

20  about this letter, you know, and as you mentioned,  it

21  was brought up in the motion to strike.  What part  of

22  it doesn't Amcor want in the record because I
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1  understand they didn't stipulate to the accuracy o f

2  it but that it was sent.  But the problem is that in

3  the briefs we're referring to it so --

4       MR. BLOCK:  Well, your Honor, if I can

5  explain --

6       JUDGE TEAGUE:  Like Amcor itself refers to --

7       MR. BLOCK:  Right.  It was sent.  Therefore,

8  it's a -- it is a statement by ComEd.

9       JUDGE TEAGUE:  Ah-huh.

10       MR. BLOCK:  Under the rules of evidence, if

11  ComEd makes a statement that's against its own

12  interest, that's an exception to the hearsay rule.

13       JUDGE TEAGUE:  Ah-huh.

14       MR. BLOCK:  So certainly those portions of th e

15  record -- those portions of the letter which -- I

16  don't want to go into the substance.  I'll do that  in

17  my -- in my reply.  But those portions of the reco rd

18  that admit things, that are admissions against

19  interest, that's a clear exception.

20       JUDGE TEAGUE:  Right.  I understand that,

21  but --

22       MR. BLOCK:  But the entire letter, where they
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1  recount the entire history, that hasn't been

2  stipulated to.

3       JUDGE TEAGUE:  I understand that.  But, also,

4  you know, as a business record, this does look lik e a

5  business record exception to me, so I'll let her - -

6  we can talk about it, but I don't really -- can

7  you -- do you have much more to say about this?

8       MR. BLOCK:  Your Honor, I don't want this to be

9  at all --

10       MS. MORAN:  I just have --

11       MR. BLOCK:  I just wanted to -- I was really

12  making the objection just to preserve our rights.

13       JUDGE TEAGUE:  I understand.

14       MR. BLOCK:  I mean, I don't -- I don't want t o

15  detract from any -- I think we've already sort of

16  detracted from her presentation.  I don't want to do

17  that.  I just wanted to preserve our rights.

18       JUDGE TEAGUE:  Yes.  No, no.  I totally

19  understand.  And I just wanted to know if there wa s

20  going to be much more on this.

21       MS. MORAN:  No.  Actually, I don't have more.

22  I think the letter speaks for itself.
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1       JUDGE TEAGUE:  Okay.

2       MS. MORAN:  I will say, though, that -- that

3  there were subsequent letters to that letter, and

4  there was no objection to anything that had been

5  stated in that letter.  Also, because of all of

6  the -- all of the details in this letter, Amcor

7  should not and could not have been surprised by th e

8  back bill.  And there is no law brought before thi s

9  commission that exempts Amcor from paying this bac k

10  bill.

11                ComEd recognizes that what Amcor is

12  arguing for here is complete perfection in billing .

13  The law recognizes, however, that innocent things

14  sometimes do happen.  And depending on the factual

15  situation, it provides for fair corrections.  Thus ,

16  if the meter is at fault, if the meter is over

17  registering or under registering, Section 410.200

18  provides for meter data corrections and billing

19  adjustments.

20                Even when the meter is at fault, the

21  rules provide that you're going to send out -- tha t

22  the utility is going to send out a corrected bill if
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1  it's not at fault.  In a similar fashion, if

2  inadvertent human error is involved, Section 280.1 00

3  provides for corrected billings.  The rule is ther e.

4  But the interesting thing is I read 410, if it's a

5  meter error, you can go back further than the two

6  years that we all know restricts the utility when

7  there's -- excuse me -- when there's --

8       JUDGE TEAGUE:  By billing under 280?

9       MS. MORAN:  Thank you.  So you have both rule s.

10  Both rules operate on the same principal of fairne ss

11  as the rationale.  What's that rationale?  That th e

12  customer pay no more and no less than what he, she ,

13  or it has obtained in service.  For all of the

14  reasons that we've set out here, for all of the

15  reasons that appear and have been set out in our

16  pleadings, respondent respectfully asks the

17  commission to deny the complaint.

18       JUDGE TEAGUE:  Do you have a response or --

19       MR. BLOCK:  Yes, your Honor.  I do have a

20  response.  I think there are several interesting

21  things with counsel's presentation that when you l ook

22  at them you'll see commonsense really does support
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1  our position.  And, in fact, it's actually difficu lt

2  to even talk about this without commonsense coming

3  through.  Let's start by looking at Section 410,

4  Section 200.  To begin with, contrary to what coun sel

5  was arguing, this doesn't create some specialized

6  definition for meter error.  Look at -- look at "A ."

7  "A" says, whenever any testing by an entity or by the

8  commission shows a meter to have an average error of

9  more than two percent, a correction of the meter a nd

10  data shall be determined by the entity providing

11  metering service, and that correction shall be

12  conveyed within three business days to the custome r

13  and to other entities involved in the billing.  Th is

14  isn't some specialized definition of what a meter

15  error is.  It means what it means, that this error  --

16  this meter had an error.  It doesn't restrict it i n

17  any way.  There's not some other part of the

18  regulations that restricts the definition of meter

19  error.

20                I would also point out, your Honor,

21  you had a discussion with counsel about what meter ing

22  data was, and I think counsel said, not my area of
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1  expertise, but I think it's something that goes to

2  the commission and not to the customer.  Section A

3  says a correction of the metering data is supposed  to

4  be made and conveyed to the customer.  So, in fact ,

5  the meter data is information that's conveyed to t he

6  customer.  And I think, again, commonsense tells y ou

7  what metering data is going to refer to.

8       JUDGE TEAGUE:  Can you tell me a little bit

9  about what you think metering data --

10       MR. BLOCK:  I think it is data that the

11  meter -- that the meter provides.  So I can't tell

12  you everything that might be included in the term.

13  But certainly, the data that is given to the reade r

14  when the meter is read is metering data.

15       JUDGE TEAGUE:  Ah-huh.

16       MR. BLOCK:  And if it's some sort of

17  hypertechnical information that has nothing to do

18  with the customer but is somehow somewhat differen t,

19  then I don't know why the commission would be sayi ng

20  it would be provided to the customer.

21       JUDGE TEAGUE:  Ah-huh.  So it would include

22  that billing --
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1       MR. BLOCK:  Yes.

2       JUDGE TEAGUE:  -- the billing pulse?

3       MR. BLOCK:  It includes -- well, it includes

4  when the meter reader goes and sticks the probe in to

5  the meter and reads the meter.  That's part of wha t

6  the metering data is.

7       JUDGE TEAGUE:  Ah-huh.

8       MR. BLOCK:  Even if I -- you know, would it

9  include other data as well?  Very probably.  But,

10  certainly, that's included as well.

11                I think what also is interesting, wh en

12  you look at B, B doesn't have some specialized, yo u

13  know, definition of the term metering error or err or.

14  It just talks about, you know, what happens if the

15  error is more than two percent.  And we obviously

16  don't have a dispute here in one sense.  I mean,

17  again, as I mentioned, we're effectively denied th e

18  ability to say that the meter was, in fact, accura te

19  and there was no problem here because the meter wa s

20  thrown away.  So we can't dispute that what ComEd

21  says, which is that the meter was only registering

22  one-third of the electrical usage.  We can't dispu te



184

1  that, for purposes of this hearing, anyway.  That' s

2  certainly a bigger error than two percent, I think .

3  So when we're talking -- the problem we're talking

4  about here is a problem that's covered by Section

5  410.200.  I think what else is interesting is when

6  you look at H, which is what we cited, or, you kno w,

7  Subsection (h)(1).  However, if an electric utilit y

8  is providing a metering service, in no case shall an

9  adjustment to a customer's billing be made for und er

10  registration if all testing and accuracy requireme nts

11  of this part have not been met.

12                410.155, the post-installation

13  testing, that's a part of this part.  410.160, the

14  pre-installation testing, that's a part of this pa rt.

15  In no case -- it says, in no case can they adjust the

16  billing.  Well, I believe that's going to cover so me

17  general provision that says, you know, in the

18  ordinary circumstance, you can -- you can go back for

19  unmetered electricity.  But this says in no case c an

20  you adjust that bill if you haven't done the testi ng,

21  which they haven't done.

22                I thought it was very interesting.
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1  Counsel was explaining what this meant.  She says,

2  well, this applies, for example, if you just didn' t

3  do the pre-installation testing or if you did the

4  pre-installation testing and it failed and you

5  installed it anyway.  Well, they just didn't do th e

6  post-installation testing.  I think it's quite

7  interesting to note that counsel -- her defense is n't

8  we did the post-installation testing.  Her defense

9  is, oh, this doesn't apply.  Certainly, it wasn't --

10  it wasn't even mentioned in her oral arguments, no t

11  the focal point of ComEd's defense that they actua lly

12  complied with the commission's regulations,

13  particularly on the post-installation testing.  So  I

14  think it's interesting.  Exactly what she was talk ing

15  about would be an example of a circumstance in whi ch

16  they wouldn't be able to back bill.  We have here

17  only -- it's the post-installation testing that th ey

18  didn't do rather than the pre-installation testing

19  that she talked about.  And I'm not saying that fr om

20  a point of view of, oh, there's some judicial

21  admission, you know, as part of the argument.  Tha t's

22  not my point.  My point is you just -- when you st art
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1  talking commonsense, what does this mean, and you

2  can't help but say things that end up supporting o ur

3  position because our position is the commonsense,

4  obvious interpretation of what this regulation mea ns.

5                Interesting to note here, it talks

6  about they can't adjust for under registration.  A nd

7  what's interesting is your Honor pointed out that' s

8  the term that they used in their letter when ComEd

9  first raised this issue.  They said, it wasn't

10  registering all of the usage that was made.  And w hat

11  I thought was particularly interesting is counsel

12  even says, well, that's not the only correspondenc e.

13  Look at the other correspondence.  Look at Exhibit  E,

14  which is from Michael Pabian, who by the way is a

15  lawyer for the company.  So I didn't notice this

16  before.  But I looked at this letter.  It is

17  Exhibit E to the stipulation.  And if you look at the

18  second to last paragraph --

19       JUDGE TEAGUE:  You know what?  One second.  I

20  don't think I can find my copy.

21       MR. BLOCK:  You know, it is really hard to fi nd

22  this with all of the papers.
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1       JUDGE TEAGUE:  Exhibit E?

2       MR. BLOCK:  Exhibit E to the stipulation.

3       JUDGE TEAGUE:  Oh, is this like an e-mail or --

4       MR. BLOCK:  It's an e-mail, yes, Judge.

5       JUDGE TEAGUE:  Dated February 17, 2010?

6       MR. BLOCK:  Yes.

7       JUDGE TEAGUE:  Okay.  Okay.

8       MR. BLOCK:  So if you look at the second to

9  last paragraph of this e-mail, which is from Micha el

10  Pabian, who's the assistant general counsel with

11  Exelon, it says, we have discovered that apparentl y,

12  at the time the meter was installed, it was

13  incorrectly programmed -- and mine's a little cut

14  off -- something value of four instead of the corr ect

15  value of 12 for the transformer-rated meter.  Then  it

16  says, this meant that the meter -- and then someth ing

17  is cut off in my copy -- under counting the pulses

18  and under registering the usage flowing through th e

19  meter by a factor of three.  So even the assistant

20  general counsel -- even when they got the lawyers

21  involved -- they're still acknowledging because it 's

22  commonsense, because it's just correct, that this is
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1  a problem where the meter is under registering the

2  usage, which is exactly the terminology that is us ed

3  in the regulation.  And again, you know, I guess w e

4  could argue on brief whether this constitutes a

5  judicial admission or not.  But, at least, for

6  purposes of right now, the point is, up until we

7  filed the complaint, up until we -- up until it

8  becomes obvious what the regulations say, that's w hen

9  suddenly we start having this -- this double speak

10  about, well, this is what the terms really mean an d

11  this is what really happened.  It's not this.  It' s

12  not that.  Before that, it's obvious this is an un der

13  registration issue.  That's the way everyone is

14  talking about it because that's the way it is.  Th is

15  letter isn't some post-litigation explanation

16  rationale that was created after the parties are a t

17  issue and in formal litigation.  This is the way

18  people talked about it when it happened because

19  that's what it -- that's what it means.

20                So, your Honor, I just want to also

21  point out, just so we're clear, that when we talk

22  about the post-installation testing that's suppose d
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1  to occur, the testing they did four, five years af ter

2  they installed the meter doesn't count.  The

3  post-installation testing is required within 90 da ys

4  of installation of a meter, and it's supposed to b e

5  made under load to determine if the meter is

6  accurately measuring energy consumption.  So when you

7  compare that to what ComEd says happened before we

8  ended up in litigation, they're saying that it was n't

9  measuring all of the electrical usage that was

10  occurring.  And that's what they're supposed to te st

11  in the post-installation inspection.

12                And, your Honor, again we talk about ,

13  well, what does accuracy mean or what does meter d ata

14  mean.  Your Honor, there's a whole section that la ys

15  out some of the parameters, as you pointed out

16  during -- when you asked me a question during my

17  initial argument.  The regulations sit down and th ey

18  say, well, here's what we mean by "accuracy" in te rms

19  of the tolerances and, you know, measurement error

20  and things like that.  If they had intended these

21  regulations to just apply to testing part of what the

22  meter did, just test pulses, they would have laid
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1  that out and said this is what we mean by "accurac y."

2  This is what we mean by "meter error."  ComEd is t he

3  one saying these terms don't mean what they would

4  ordinarily mean, but ComEd has not come up with

5  anything in the regulatory scheme that implies in any

6  way that there's some special definition of these

7  terms because there simply isn't.  And, again, it

8  just defies commonsense.  What ComEd is saying to you

9  is there's a robot in the corner.  You're supposed  to

10  test whether the robot functions properly.  Well, we

11  tested the right arm.  The right arm functioned

12  properly.  Well, the left arm doesn't work.  Well,  we

13  tested the right arm.  The right arm works.  But I

14  mean, it just doesn't -- not only is it inconsiste nt

15  with the common meaning of the terms, it's

16  inconsistent with any possible rationale for what the

17  commission was trying to do when it says make sure

18  it's accurate, make sure it's measuring electrical

19  usage accurately.  I mean, it simply is not

20  consistent with commonsense.

21                And, you know, I mean there's just

22  really not a lot more to say.  I mean, I think it' s
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1  just very interesting that if you just look at the

2  way normal people talk about it, even if you want to

3  call lawyers normal people, which may not always

4  apply, but before we ended up in the litigation, j ust

5  the way people talked about what happened and what  it

6  meant is clearly consistent with the statutory

7  scheme.  Interestingly enough, when ComEd says, we ll,

8  you know, Section 410.200 doesn't apply, it's -- w hat

9  was it, 280.100 that applies?  Two things.  First of

10  all, Section 410.200, in addition to being the mor e

11  specific statute, specifically says in no case sha ll

12  an adjustment to a customer's billing be made for

13  under registration.  If this applies, they can't d o

14  it.  They can't rely on some general statute that

15  allows -- or general regulation that allows them t o

16  bill for under billing when this specifically

17  prohibits them from doing it.  And I think what's

18  interesting is -- and what supports that is ComEd

19  still has not come up and identified any possible

20  circumstance in which there would be -- where unde r

21  registration would be prohibited by this billing a nd

22  under their interpretation they couldn't bill for it
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1  anyway under 280.100, which means in addition to t hat

2  being a completely irrational structure for the

3  regulations, it also violates Illinois law, which

4  says you can't interpret statutes so that a part o f

5  one of the statutes -- in this case, a regulation --

6  is a nullity.  This would be a complete nullity if

7  you -- if you accept their interpretation.

8       JUDGE TEAGUE:  Does ComEd have -- I'm sorry.

9  Were you done?

10       MR. BLOCK:  I'm done, your Honor.

11       JUDGE TEAGUE:  Did you have one last --

12       MR. BLOCK:  Your Honor, can I just say one

13  thing?

14       JUDGE TEAGUE:  Sure.

15       MR. BLOCK:  I forgot to say one thing.

16                Towards the end of her presentation,

17  counsel said what Amcor wants here is complete

18  perfection in billing.  That isn't even remotely w hat

19  we're saying here at all.  What we're saying here is

20  they have to do testing.  They didn't do it.

21       JUDGE TEAGUE:  Ah-huh.

22       MR. BLOCK:  One of the tests they didn't do a t
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1  all, it's right there in the regulations.  They

2  simply don't follow the ICC's regulations, just

3  don't.  The other tests where they do do some

4  pre-installation testing --

5       JUDGE TEAGUE:  Ah-huh.

6       MR. BLOCK:  -- it's just inadequate.  I mean,

7  anybody who actually wanted to make sure the meter

8  was being accurate would do a test that measured

9  whether the information reported by the meter was

10  accurate, not what ComEd did.  So they're doing wh at

11  may be convenient for them or what they feel like

12  doing.  But, again, they're not complying with the

13  regulations.  That's what we're saying.  It's not

14  perfection in billing.  It's do the testing that t he

15  ICC regulations say you have to do.  And if you do n't

16  do that testing, there are certain sanctions that

17  presumably are designed to encourage ComEd to foll ow

18  the regulations, which they haven't done.

19       JUDGE TEAGUE:  Can I ask you a question befor e

20  you begin?

21       MS. MORAN:  Ah-huh.

22       JUDGE TEAGUE:  It sort of piggybacks on a poi nt



194

1  that he made, like can ComEd explain or -- yes,

2  explain how -- when we look at the meaning of the

3  regulation, if it's asking for accuracy, how can i t

4  be accurate if it's not testing all of the functio ns

5  of the meter, you know, but just the test pulse?

6       MS. MORAN:  Okay.

7       JUDGE TEAGUE:  His argument is -- you know,

8  that if you're testing a robot, you're just testin g

9  one arm and not the whole robot, like how -- you

10  know, the fact that ComEd just tests --

11       MS. MORAN:  I guess --

12       JUDGE TEAGUE:  Is the argument that ComEd is

13  just required to test the test pulse?

14       MS. MORAN:  Okay.

15                The commission's rules require that a

16  meter run accurately at a customer's premises, and

17  there are tests for that.

18       JUDGE TEAGUE:  Ah-huh.

19       MS. MORAN:  The accuracy tests -- and I'm so

20  sorry that I don't have all of part 10 in front of

21  me -- but there is a heading there that will say, you

22  know, these are the tests.
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1       JUDGE TEAGUE:  Ah-huh.

2       MS. MORAN:  And those are the only tests that

3  are required.  Okay?  The stipulation -- the

4  stipulation will tell you that those tests were do ne.

5       JUDGE TEAGUE:  Ah-huh.

6       MS. MORAN:  The meter was tested in 2005 befo re

7  it was installed.  It was accurate.  It tested

8  accurate.  It's in the stipulation.  I mean, and t he

9  stipulation tells you that it was tested after it was

10  removed.  What does that say?  That says, from the

11  time of installation until the time -- until

12  September 29, 2005, that meter was an accurate met er.

13  There was nothing wrong with the meter.  Accuracy is

14  not the issue here, regardless of what anybody sai d.

15  And like I said, people -- again, I have struggled

16  with all of this, all of these terms and what they

17  mean.  But you can forget all of the letters.  Loo k

18  at the stipulation.  That tells you.  That tells y ou

19  that this is a billing issue and not a meter accur acy

20  issue.  The problem is with a software program tha t

21  can only recognize what is on its list.  It is a

22  packaging of pulses to make billing easier.  But
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1  those two things have to be on the same page.  It' s

2  like every time I try a new program on my computer ,

3  everything has to be in sync or it's not going to

4  run.  So this is where the focus is.

5                I bring up the letter, Exhibit B,

6  because it gives you a back story.  Why was -- why

7  after you test the meter and it's running fine do you

8  go back and -- why do you do this diagnostic, the

9  diagnostic which is the only way you could find an d

10  the only way Mr. Rumsey did find the incorrect

11  scaling factor?  He didn't find it from testing th e

12  meter.  He found it by running a program on the me ter

13  that looks on the innards.  So it's a program that

14  looks on, like, the innards of your computer, how

15  things are set up.  That's the only way he found i t.

16  There is no rule and Amcor can point you to no rul e

17  that requires a diagnostic examination of a meter.

18  Why did Mr. Rumsey run the diagnostic?  And you kn ow

19  what?  He could have stopped at the meter -- stopp ed

20  at the testing of the meter, and this case would h ave

21  never been here.  But Amcor had complained.  Whoa,

22  you took this meter out and now every meter -- our
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1  bills are so high.  What does that tell you?  It h as

2  to tell you something about this meter.  The billi ng

3  was incorrect.

4                Now, Amcor keeps bringing up this

5  410.155 and 410.160.  Those are like two tests.

6  Those two tests don't stand alone.  If you don't h ave

7  a situation such as 410 -- and those situations on ly

8  appear from a meter test.  410 says, on testing, y ou

9  find the meter is inaccurate.  Well, here we don't

10  have that.  We only have the testing showing the

11  meter to be accurate.  Unless you have that, all o f

12  the provisions under 410(h)(1) mean nothing becaus e

13  it isn't in line with the rest of the provisions o f

14  the rule.  This 410.155 and 410.160, they don't sa y,

15  oh, and if you fail to do this, this is -- this is

16  what happened.  It only -- it only -- there's only  a

17  provision for a remedy through the other -- throug h

18  the other for the customer.  Now, the commission

19  could say, oh, well, you didn't do this test.  You

20  know, we're going to investigate or give you

21  sanctions or something like that.  That's the

22  commission's right.  The commission has supervisor y
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1  powers, but Amcor doesn't.  And I say this all

2  hypothetically because 410.155, 410.160 have not h urt

3  Amcor.  160 is the pre-installation test.  The

4  stipulation says it's done.  The stipulation tells

5  you the results of that test.  One -- what is the

6  other one?  155, this pre -- no, post -- excuse me ,

7  I'm getting confused here -- post-installation

8  inspection, actually it's silent.  The stipulation  is

9  it silent on that.  But you can't presume it wasn' t

10  done.  And if it was important to Amcor -- let's n ot

11  forget they've got the burden here.  If it was

12  important to Amcor, they could have asked for thos e

13  records.  They could have put those records into

14  the -- into the stipulation.  There's a possibilit y

15  those records don't -- didn't exist because I know

16  that there's a whole statute on how long records h ave

17  to be kept.  But, okay, let's say worst case

18  scenario.  You don't have -- you don't have the pr oof

19  that the post-inspection was done.  Well, number o ne,

20  it's not a test of the meter.  It's done after all  of

21  the wiring is done at the field.  The

22  pre-installation test is the test of the meter.  B ut
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1  you've got to make sure that everything is running

2  correctly in the field, and so an inspection is do ne.

3  And I dare say that I can't imagine an inspection not

4  being done at an industrial place when there's all

5  kinds of wiring that has to -- that takes place.

6                Okay.  How do you know that there

7  wasn't a problem?  You know that from the test of the

8  meter that was done on removal because the meter

9  tested accurate on September 29, and it tested

10  accurate on June, 2005.  So there was never a prob lem

11  with this poor meter.  Thank you.  I feel so bad f or

12  this meter.  I'm sorry.

13       MR. BLOCK:  I feel bad about all of this

14  fighting over this poor little meter.

15       JUDGE TEAGUE:  Well, thank you both.

16       MR. BLOCK:  Your Honor, if I could have just a

17  couple of minutes.

18       JUDGE TEAGUE:  Okay.  Okay.  I think Amcor ha s

19  a couple of --

20       MR. BLOCK:  It won't be long.

21                Your Honor, I just wanted to say,

22  counsel keeps wanting to talk about the back story ,
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1  which we object to because we don't think it's

2  properly in the record.  But the reality is the ba ck

3  story doesn't matter.  It's whether ComEd complied

4  with the testing regulations.  And there's been

5  enough discussion about whether -- you know, the

6  pre-installation testing and whether it was adequa te

7  or not, whether it was just testing the right arm of

8  the robot or whatever -- whatever analogy we end u p

9  coming up with there.  But I do want to point out,

10  it's simply not correct when counsel stated that t he

11  stipulation is silent on post-installation testing .

12  Paragraph 21 of the stipulation specifically says

13  ComEd performed a pre-installation test on the

14  replaced meter on July 19, 2005.  I'm sorry.  I th ink

15  I might need some water.  ComEd did not perform

16  additional testing of the replaced meter prior to the

17  replaced meter's removal from service from Amcor's

18  account until April of 2009.  So they did not cond uct

19  post-installation testing within 90 days of

20  installation of the meter as required by 410.155.

21  And ComEd's only response to that is to say, well,

22  this talks about testing, but the regulation says
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1  it's supposed to be an inspection.  And I already

2  addressed, you know, Merriam Webster's definition of

3  inspection.  And whether that's really a distincti on

4  that makes a difference, which we don't think it

5  does, as well as the fact that if ComEd really did

6  have some testing, if they really had conducted so me

7  testing, they have -- they would have come forward

8  with the evidence.  And the fact that they haven't

9  under Illinois, as well as under commonsense, ther e's

10  an evidentiary presumption against them on that

11  point.  And counsel's speculation about whether --

12  I'm sure they must have conducted a test, and that 's

13  simply not in the record.  In fact, there's no

14  evidence that contradicts the stipulation which

15  specifically says they didn't conduct any testing.

16  So the issue here is ComEd can't simply ignore the

17  commission's regulations and then say, well, the

18  provisions of the regulations that say we can't

19  recover when we don't do our testing, well, they

20  don't apply because we decided that we weren't goi ng

21  to cite those regulations in our letter.

22       JUDGE TEAGUE:  Are you done?
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1       MR. BLOCK:  That's it.  I'm sorry.

2       JUDGE TEAGUE:  Okay.  All right.  Thank you

3  both.  I really appreciate it, listening to your

4  arguments and having you explain things further.

5                Oh, I'm sorry.

6       MS. MORAN:  Your Honor, could you put on the

7  record the -- your agreement to allowing --

8       JUDGE TEAGUE:  I was about to do that, yes.

9  Thank you so much.  I appreciate it.  No, no.  Jus t

10  to make sure.  It's not a problem.  I was going to

11  say that before we adjourn, at our last status

12  hearing, the parties had agreed to submit a draft

13  proposed order on March 15.  But before we went on

14  the record, there was a request to extend that

15  deadline by ComEd to the 19th, and Amcor is in an

16  agreement with that, correct?

17       MR. BLOCK:  Oh, yes.  Yes, your Honor.

18       JUDGE TEAGUE:  So we're going to extend the

19  deadline for the parties to submit draft proposed

20  orders to March 19.  And then I'm going to continu e

21  this matter generally.

22       MR. BLOCK:  Would it make sense to set a stat us
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1  in 45 days, or something like that, just to see wh ere

2  we are?

3       JUDGE TEAGUE:  I don't think so because you'r e

4  going to give me the draft -- we can go off the

5  record for this.  Well, we can be on the record.

6  We'll stay on the record.  Because you're going to

7  give me the draft order, at that point I just need  to

8  prepare the order so --

9       MR. BLOCK:  You don't want to tell us how

10  you're going to rule now.

11       JUDGE TEAGUE:  And keep in mind, you know, in

12  terms of timing, that I do have to wait for the

13  transcript to come, too, as well as the draft orde rs.

14  Okay.  Thank you.

15       MR. BLOCK:  Thank you, Judge.

16       MS. MORAN:  Thank you, clearly, so much.

17

18                  (WHEREUPON, the proceedings were

19                   adjourned and continued generally .)

20

21

22


