
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS COMMERCE COMMISSION 
 On Its Own Motion 
 
Phase 2 of the initial approvals of the FutureGen 
Industrial Alliance, Inc. 

: 
: 
: 
: 
: 

No. 13-0034 

INITIAL VERIFIED COMMENTS OF  
COMMONWEALTH EDISON COMPANY  

Commonwealth Edison Company (“ComEd”), pursuant to the March 7, 2013 Procedural 

Ruling of the Administrative Law Judge (“ALJ”), submits these Initial Verified Comments 

(“Comments”) to the Illinois Commerce Commission (the “Commission”). 

I. INTRODUCTION & BACKGROUND 

The Commission’s January 9, 2013 Order initiating this proceeding (“Initiating Order”) 

plainly stated that the purpose of this proceeding is: 

to determine the remaining contested issues regarding the proposed sourcing 
agreement identified in the prefatory portion of this Order, including, but not 
limited to, the provisions within Section 1-75(d)(3) of the Illinois Power Agency 
Act [20 ILCS 3855/1-75(d)(3)] that are mandatory for sourcing agreements that 
are not associated with the initial clean coal facility; the preapproved total capital 
costs; and Staff’s recommendations for annual audits, reconciliations, and 
periodic benchmark tests. 

Initiating Order at 2.   

Implementing that Order, the ALJ on January 22, 2013 issued a Procedural Ruling 

directing parties to file “issue lists and appropriate docket timeframes” on or before January 30, 

2013.  Filings were made by ComEd, Ameren Illinois Company (“Ameren Illinois”), FutureGen 

Industrial Alliance, Inc. (“FutureGen”), Staff of the Commission (“Staff”), the Illinois Power 

Agency (“IPA”), and the Illinois Competitive Energy Association (“ICEA”). 
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The ALJ issued an additional Procedural Ruling 0n February 1, 2013 directing: (i) 

FutureGen to circulate as soon as possible a Word version of the Sourcing Agreement attached to 

its Reply Brief on Exceptions in ICC Docket No. 12-0544, as modified by the Commission’s 

Final Order (if at all); (ii) parties to file responses to issues lists with optional redline to any 

Sourcing Agreement drafts on February 11, 2013; (iii) FutureGen to submit an estimate of pre-

approved capital costs on February 19, 2013; and, (iv) parties to conduct workshops in order to 

help clarify and potentially resolve issues.  ComEd, Ameren Illinois, FutureGen, Staff, and IPA 

timely filed Responses to Issues Lists and, on February 19, 2013, FutureGen submitted a Request 

for Pre-Approved Total Capital Costs. 

Workshops were held on February 20, 2013 and February 27, 2013 in Chicago; a third 

workshop was held via teleconference on March 7, 2013.  ComEd participated in each workshop.   

In light of that workshop process, the ALJ on March 1, 2013 issued a Procedural Ruling 

directing parties to file on or before March 6, 2013 (or by such other date as agreed by the 

parties) a list of substantive and procedural issues that had been resolved and identifying 

unresolved issues.  That same day, FutureGen filed both an unopposed motion to adopt a 

schedule in which parties’ Initial Comments would be due by March 20, 2013, and a Motion for 

Paper Hearing pursuant to 83 Ill. Adm. Code §200.525.  The latter motion included the 

stipulations of Staff and all parties agreeing that this matter may be resolved on the basis of 

pleadings and other submissions that are verified or supported by affidavit.  The ALJ granted 

FutureGen’s Motion for a Paper Hearing and adopted the procedural schedule recommended in 

FutureGen’s Unopposed Motion to Adopt Procedural Schedule on March 7, 2013. 

On March 8, 2013, after the last workshop, FutureGen filed a revised proposed Sourcing 

Agreement. 
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II. SUBSTANTIVE COMMENTS 

The workshop process, ComEd believes, produced thoughtful contributions and a sincere 

collaborative effort to resolve concerns that has significantly narrowed the scope of contested 

issues surrounding the sourcing agreement.  ComEd, in particular, has only limited concerns 

reflected in these Comments, and does not object to the most recent Revised Sourcing 

Agreement as filed by FutureGen on March 8, 2013 in this Docket (the “Sourcing Agreement”).  

Of course, ComEd reserves the right to address any new or additional issues that emerge during 

the course of this proceeding and reserves all issues raised in its and any other appeal of the 

Commission’s orders in Docket No. 12-0544.  

A. The Commission Should Expressly Resolve the Question of the 
Retirement of Environmental Attributes under the IPA Act 

1. The Issue 

Discussions concerning Section 6.6(d) of the Sourcing Agreement have revealed 

inconsistent views of the meaning of certain language in the Illinois Power Agency Act (“IPA 

Act”) concerning the retirement of emission credits and the sale of emission allowances.  In 

particular, ComEd requests that the Commission expressly determine whether a utility party to a 

sourcing agreement with a clean coal facility is required to receive and retire any or all emission 

credits generated by the clean coal facility in connection with the electricity covered by such 

agreement.  Absent such a determination, arguable ambiguities will persist that could lead to 

inconsistent results and needless disputes.  At a minimum, the Sourcing Agreement must be 

written consistently with the Commission’s determination of this issue.   

As present, Section 6.6(d) of the Sourcing Agreement provides, in pertinent part: 

 (d) Seller shall use Commercially Reasonable Efforts to sell Capacity 
Attributes, Ancillary Services, Environmental Attributes, and all other 
attributes, products or services of the Project into the appropriate market. In 
meeting its obligation under this section 6.6(d), Seller shall not enter into 
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transactions with a term longer than one year, or that otherwise encumber the 
attributes referenced in this section at a time more than one year after the 
execution of the transaction. Seller shall apply the proceeds of any sales thereof 
to reduce the Contract Price as provided in section 5.2(d). Seller's obligations 
under this section 6.6(d) are subject to the following exceptions: 

 (i) Upon Notice by Buyer, for the remainder of the Term Seller will have the 
obligation to Notify Buyer of Seller's intent to sell Environmental Attributes at 
least 10 Days prior to such intended sale and shall offer to deliver such 
Environmental Attributes to Buyer instead; thereafter, upon Notice no less than 
5 Days' prior to Seller's intended sale, Buyer will have the right (but not the 
obligation) to receive delivery of the Environmental Attributes proposed to be 
sold. Buyer may request the delivery of Environmental Attributes that Seller 
does not intend to sell at any time, and Seller shall deliver such Environmental 
Attributes upon request. 

“Environmental Attributes” are defined in Section 1-1 of the Sourcing Agreement to mean: 

any and all presently existing or future benefits, emissions reductions, 
environmental air quality credits, emissions reduction credits, renewable energy 
credits, offsets and allowances, attributable to the Project commencing on the 
Commercial Operation Date and continuing during the Term, or otherwise 
attributable to the generation, purchase, sale or use of metered output from or by 
the Project during the Term, howsoever entitled or named, resulting from the 
avoidance, reduction, displacement or offset of the emission of any gas, 
chemical or other substance, including any of the same arising out of presently 
existing or future legislation or regulation concerned with oxides of nitrogen, 
sulfur or carbon, with particulate matter, soot or mercury, or implementing the 
United Nations Framework Convention on Climate Change (UNFCCC) or the 
Kyoto Protocol to the UNFCCC, or their successors or crediting "early action" 
emissions reduction, or laws or regulations involving or administered by the 
Clean Air Markets Division of the United States Environmental Protection 
Agency, or any state or federal entity given jurisdiction over a program 
involving transferability of Environmental Attributes, and any renewable energy 
certificate reporting rights to such Environmental Attributes. 

Should the Commission determine that a utility party is not required to receive and retire 

any emission credits generated by the clean coal facility in connection with the electricity 

covered by the Sourcing Agreement, then this language need not be revised.  Conversely, if the 

Commission determines that a utility party is required to both receive and retire or, or any 

specific type of, emission credits generated by the clean coal facility in connection with the 
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electricity covered by the Sourcing Agreement, then the agreement must be revised to require the 

delivery of such emission credits to the utility for retirement. 

2. The Law 

Section 1-75(d)(1)(A) of the IPA Act provides that “a utility party to a sourcing 

agreement shall immediately retire any emission credits that it receives in connection with the 

electricity covered by such agreement.”  20 ILCS 3855/1-75(d)(1)(A).  Section 1-75(d)(1)(A) is 

a general requirement not specifically identified as an obligation related to the initial clean coal 

facility as defined in the IPA Act.  Section 1-75(d)(3)(D)(v) further provides that “any carbon 

emission credits associated with sequestration of carbon from the facility must be permanently 

retired.”  20 ILCS 3855/1-75(d)(3)(D)(v).1  At the same time, Section 1-75(d)(3)(A)(ii), which 

appears intended to be a catch-all clause, provides “that all miscellaneous net revenue, including 

but not limited to net revenue from the sale of emission allowances, if any, … shall be credited 

against the revenue requirement for this initial clean coal facility ….”  20 ILCS 3855/1-

75(d)(3)(A)(ii) (emph. added).   

Read together, these provisions are clearly intended to require electric utilities to receive 

and retire carbon emission credits associated with the sourcing agreement.  That intention is also 

consistent with the gist of the clean coal provisions of the IPA Act as a whole, which focuses on 

capturing and sequestering carbon emissions from clean coal facilities.  The definition of a clean 

coal facility in the IPA Act is “an electric generating facility that uses primarily coal as a 

feedstock and that captures and sequesters carbon dioxide emissions at [certain specified] levels 

                                                 
1 All items listed under subsection (d)(3) of Section 1-75 of the IPA Act are identified as items that “[a] 

utility's sourcing agreement for electricity produced by the initial clean coal facility shall include ….”  20 ILCS 
3855/1-75(d)(3).  However, all sourcing agreements with a utility – not just the sourcing agreement with the initial 
clean coal facility – are defined as “an agreement between the owner of a clean coal facility and such electric utility, 
which agreement shall have terms and conditions meeting the requirements of paragraph (3) of subsection (d) of 
Section 1-75 ….  20 ILCS 3855/1-10.  Thus, in general, the items under subsection (d)(3) are applicable to all 
sourcing agreements unless the context of the requirement provides a clear basis for finding otherwise. 
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….”  20 ILCS 3855/1-10 (emphasis added).  It would be contrary to the overarching intent of the 

Legislature in establishing a clean coal portfolio standard tied to sequestration to not require the 

delivery and retirement of any credits associated with the requirement to capture and sequester 

carbon dioxide emissions that Illinois customers will be funding.  Further, Section 

1-75(d)(3)(A)(ii) of the IPA Act itself contemplates the retirement of emission allowances, 

providing that the net revenue from the sale of emission allowance, if any remain, offset the 

revenue requirement.  In contrast, interpreting this provision as a mandatory requirement that the 

proceeds from all allowances offset the revenue requirement both reads that clause out of the law 

and contravenes the more specific provisions of Sections 1-75(d)(1)(A) and 1-75(d)(3)(D)(v).  

For these reasons, ComEd believes that the IPA Act requires a utility party to a sourcing 

agreement to receive and retire carbon emission credits associated with the electricity it receives 

under a sourcing agreement.   

As for other emission allowances, the definition of a clean coal facility provides that 

“[t]he power block of the clean coal facility shall not exceed allowable emission rates for sulfur 

dioxide, nitrogen oxides, carbon monoxide, particulates and mercury for a natural gas-fired 

combined-cycle facility the same size as and in the same location as the clean coal facility at the 

time the clean coal facility obtains an approved air permit.”  20 ILCS 3855/1-10.  This language 

sets minimum requirements based on allowable emission rates for non-clean coal facilities, and 

does not prohibit a clean coal facility from installing equipment to generate greater emission 

reductions.  Further, other emission reductions or limitations are not further tied to the clean coal 

facility standard or the definition of a clean coal facility, and are not otherwise required under the 

IPA Act.  Accordingly, ComEd does not dispute that non-carbon emission credits and 

allowances can and should be sold by FutureGen to offset costs under the Sourcing Agreement.  
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In contrast to the law’s distinction between carbon and non-carbon credits, Section 6.6(d) 

of the Sourcing Agreement, as proposed by FutureGen, is consistent only with the general 

obligation under subsection (d)(3)(A)(ii) to generate miscellaneous revenue and to credit that 

revenue against the costs to be paid under the Sourcing Agreement.  The Sourcing Agreement 

contains no provisions addressing the automatic delivery to the utility parties of emission credits 

in general or carbon emission credits associated with the facility in particular.  If the Commission 

determines that a utility party to a sourcing agreement is not required to receive and retire 

emission credits or carbon emission credits, then no changes need to be made to the Sourcing 

Agreement.  However, if the Commission determines that a utility party to a sourcing agreement 

is required to receive and retire emission credits or carbon emission credits, changes must be 

made.  ComEd suggests: 

 The Sourcing Agreement be modified to require FutureGen to deliver to the utility 

parties, consistent with the Commission’s determination, either the emission credits 

or the carbon emission credits associated with electricity delivered to the utility 

party under the Sourcing Agreement. 

 Section 6.6(d) of the Sourcing Agreement be modified to include as a prohibition 

and an additional exception to FutureGen’s obligation to undertake sale efforts, 

consistent with the Commission’s determination, either the emission credits or the 

carbon emission credits associated with electricity delivered to the utility party 

under the Sourcing Agreement that Seller is obligated to deliver to Buyer (e.g., by 

adding as an additional exception the following: “Seller’s	 obligation	 to	 sell	

Environmental	Attributes	shall	not	apply	to	carbon	emission	credits	associated	with	

sequestration	of	carbon	from	the	facility,	which	credits	shall	be	delivered	to	Buyer.”).  
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In any event, however, as explained above, ComEd requests a specific Commission 

ruling on the scope of its obligation under the IPA Act to receive and retire emission credits in 

general and carbon emission credits in particular.  A lack of clarity is in no one’s interest. 

B. The Law Requires that the Commission Approve Benchmarks and 
Find the Benchmarks are Not Exceeded by the Sourcing 
Agreement Before it Approves the Sourcing Agreement 

Section 1-75(d)(1) of the IPA Act establishes “the goal of the State that by January 1, 

2025, 25% of the electricity used in the State shall be generated by cost-effective clean coal 

facilities.”  In furtherance of this goal, Section 1-75(d)(5) of the IPA Act establishes a framework 

for evaluation and approval of certain clean coal sourcing agreements.  It provides that: 

the Agency and the Commission shall consider sourcing agreements covering 
electricity generated by power plants that were previously owned by Illinois 
utilities and that have been or will be converted into clean coal facilities, as 
defined by Section 1-10 of this Act …. The Agency and the Commission may 
approve any such utility sourcing agreements that do not exceed cost-based 
benchmarks developed by the procurement administrator, in consultation with 
the Commission staff, Agency staff and the procurement monitor, subject to 
Commission review and approval.  

Thus, the IPA Act requires that the Commission’s authority to approve a sourcing 

agreement with a retrofitted clean coal facility is contingent upon its determination that the 

sourcing agreement does not exceed certain cost-based benchmarks developed by the 

procurement administrator.  Because the Sourcing Agreement is not the result of a competitive 

bidding process, determination of the Sourcing Agreement’s compliance with this requirement 

must occur in the instant proceeding to approve the Sourcing Agreement.2  Therefore, ComEd 

submits that a Sourcing Agreement may not be fully or finally approved in this proceeding 

                                                 
2 On February 19, 2013, FutureGen filed redacted and unredacted versions of its Project Cost and 

Ratepayer Impact Analysis (“Cost Report”).  The unredacted version was accompanied by a request for confidential 
treatment and was therefore not distributed to parties.  On March 1, 2013 FutureGen filed a Motion for Protective 
Order seeking confidential treatment of the unredacted Cost Report.  Because the Motion for Protective Order has 
not yet been ruled on, ComEd has not had the opportunity to review FutureGen’s full Cost Report and therefore 
reserves the right to respond to the unredacted Cost Report. 
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unless and until the Commission expressly finds that (1) it has reviewed and approved the 

requisite benchmarks, and (2) the Sourcing Agreement does not exceed such cost-based 

benchmarks.   

C. Other Provisions of the Sourcing Agreement 

Finally, while ComEd proposes no language changes in this regard, it draws attention to 

several crucial terms of the Sourcing Agreement that relate to Commission actions.  First, 

Section 3.1 of the Sourcing Agreement correctly makes the Commission’s approval of the form 

of the Sourcing Agreement and FutureGen’s execution of an approved agreement with the 

applicable electric utilities conditions precedent pursuant to ComEd’s obligations.  Second, 

Section 3.1 of the Sourcing Agreement makes it contingent upon the Commission having issued 

a “Non-appealable Final Order approving a cost recovery mechanism for [ComEd] to recover all 

costs…from its Retail Customers.”  To develop said cost recovery mechanism, Section 5.2(g) of 

the Sourcing Agreement provides that ComEd is to file a tariff or seek to amend an existing tariff 

by July 1, 2014 in order to provide for cost recovery in connection with the Sourcing Agreement.  

ComEd notes that these provisions are based upon the Commission’s final Amendatory Order in 

Docket 12-0544, as filed on January 29, 2013, which requires the electric utilities to collect the 

costs of the FutureGen project from all retail customers.3  ComEd emphasizes the importance of 

these provisions to the lawfulness of the Sourcing Agreement and ComEd’s position on its 

approval. 

                                                 
3 Several appeals are pending before the Illinois Appellate Court on this issue.  However, the need for cosrt 

recovery does not appear to be disputed.  
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III. CONCLUSION 

For these reasons, ComEd respectfully requests that the Commission adopt its 

recommendations and approve the Sourcing Agreement as modified in accordance with 

ComEd’s recommendations upon making the required findings, including those discussed herein.   

Dated: March 20, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       
 One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President, Regulatory and 
Energy Policy and General Counsel 
Commonwealth Edison Company 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois 60603 
(312) 394-7205 
thomas.oneill@comed.com 
 
Thomas J. Russell 
10 S. Dearborn Street 
Suite 4900 
Chicago, Illinois  60603 
thomas.russell@exeloncorp.com 
(312) 394-5400 

E. Glenn Rippie 
Carmen L. Fosco 
Caitlin M. Shields 
Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street 
Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 
caitlin.shields@r3law.com 

Counsel for Commonwealth Edison Company 
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