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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
ILLINOIS POWER AGENCY 
 
Petition for Approval of the 220 ILCS 
5/16-111.5(d) Procurement Plan 

 : 
: 
: 
: 

 

Docket No. 12-0544 

 

 
REDACTED 

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION 

INITIAL VERIFIED COMMENTS 
 
 Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

respectfully submits these Initial Comments to the FutureGen Industrial Alliance, Inc.’s 

(“FutureGen Alliance”) Revised Power Purchase Agreement ("FutureGen Alliance 

Revised PPA" or “FutureGen Alliance Revised Sourcing Agreement”) in accordance 

with the procedural approved by the Administrative Law Judge (“ALJ”).  Staff also 

submits the Affidavits of Richard J. Zuraski, Rochelle Phipps and Dianna Hathhorn in 

support of facts and non-legal matters contained herein. 

I. INTRODUCTION 

 On December 19, 2012, as part of its approval of the Illinois Power Agency’s 

(“IPA”) 2013 Procurement Plan, the Commission approved the inclusion of the 

FutureGen 2.0 Project.1 (Order, Docket No. 12-0544, December 19, 2012, p. 231)  With 

respect to FutureGen 2.0, the Commission also approved certain terms of a sourcing 

agreement/power purchase agreement, a 10% return on equity, and a capital structure 

                                            
1
 The FutureGen 2.0 Project is a proposed repowering of one unit at the Ameren Energy Resources 

Meredosia Plant in Morgan County near Jacksonville, Illinois. It is to be developed as 166 MW (gross) of 
near-zero emissions coal-fueled generation, with a targeted commercial operation date in 2017. (Order, 
Docket No. 12-0544, December 19, 2012, p. 45) 
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of 55% debt and 45% equity. (Id., p. 233)  The Commission also approved the proposal 

by the Future Gen Alliance, Inc. that a second phase of FutureGen 2.0 approvals take 

place following the Commission’s Order in Docket No. 12-0544. (Id., pp. 233-234) 

On January 9, 2013, the Commission initiated Phase 2 of the initial approvals for 

FutureGen 2.0.  The Commission took administrative notice of its Order in Docket No. 

12-0544 and ordered that the proceeding be initiated to address the following issues: 

…the remaining contested issues regarding the proposed sourcing agreement 
identified in the prefatory portion of this Order, including, but not limited to, the 
provisions within Section 1-75(d)(3) of the Illinois Power Agency Act [20 ILCS 
3855/1-75(d)(3)] that are mandatory for sourcing agreements that are not 
associated with the initial clean coal facility; the preapproved total capital costs; 
and Staff’s recommendations for annual audits, reconciliations, and periodic 
benchmark tests. 

 
Phase 2 was docketed as ICC Docket No. 13-0034. (Initiating Order, Docket No. 13-

0034, January 9, 2013, p. 2) 

 The following parties intervened in Docket No. 13-0034: Ameren Illinois 

Company (“AIC”), the Future Gen Industrial Alliance, Inc. (“FutureGen Alliance”), 

Commonwealth Edison Company (“ComEd”), Dynegy Midwest Generation, LLC., 

(“DMG”), the Illinois Power Agency (“IPA”), the Illinois Competitive Energy Association 

(“ICEA”), and the Coalition of Energy Suppliers (“CES”). 

On January 22, 2013, the ALJ issued a procedural ruling directing the parties and 

Staff to submit an issues list and appropriate docket time frames by January 30, 2013. 

(ALJ Ruling, January 22, 2013, p. 1) 

In addition to Staff, the IPA, AIC, FutureGen Alliance, ComEd and ICEA also 

submitted issues lists and docket time frames in response to the ALJ’s January 22, 

2013 ruling. 
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On February 1, 2013, the ALJ issued a second procedural ruling which provided 

for the following procedures: (1) on February 6, 2013, FutureGen Alliance is to submit a 

Word version of the sourcing agreement previously attached to its November 21, 2012 

reply brief on exceptions in Docket No. 12-0544; (2) on February 11, 2013, Staff and 

other parties are to submit responses to issues list with optional redline to any sourcing 

agreement drafts; (3) on February 19, 2013, FutureGen Alliance is to submit an 

estimate of pre-approved capital costs; and (4) on February 20 and 27, 2013, 

workshops are to be held with the goal being to clarify and potentially resolve issues 

including proposed scheduling. (ALJ Ruling, February 1, 2013, p. 1) 

On February 19, 2013, the FutureGen Alliance submitted its request for approval 

of FutureGen 2.0’s pre-approved total capital costs. 

On February 20 and 27, 2013 workshops were held in Chicago, Illinois to 

address and resolve issues.  All of the intervening parties and Staff participated in the 

workshops.  The second and final workshop was followed up by a phone conference on 

March 7, 2013. 

 On March 1, 2013, the ALJ issued a supplemental procedural ruling which 

provided that on March 6, 2013, the filing of an unopposed motion for a consensus 

procedural schedule would be permitted.   

On March 1, 2013, the FutureGen Alliance submitted a motion for entry of a 

protective order. 

 On March 6, 2013, the FutureGen Alliance filed a motion requesting that this 

matter be conducted as a Paper Hearing.  Attached to the motion were signed 

stipulations by Staff and all of the parties waiving any rights to a hearing and asserting 
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that the matter be tried or otherwise resolved on the basis of written pleadings and 

submissions that are verified and supported by affidavit.  The stipulations were 

conditioned upon unanimous support and adoption of a schedule allowing for the 

submission of initial comments, responsive comments and reply comments by the 

parties and Staff. 

 On March 8, 2013, FutureGen Alliance submitted the FutureGen Alliance 

Revised Sourcing Agreement.  The document was the product of settlement 

discussions conducted as part of the workshops. (FutureGen Alliance March 8, 2013 

filing, p. 1)  In accordance with the procedural schedule approved by the ALJ Staff 

submits these initial verified comments. 

II. STAFF INITIAL VERIFIED COMMENTS 

From Staff’s perspective significant progress has been achieved regarding Staff’s 

issues with respect to the sourcing agreement attached to the FutureGen Alliance’s 

brief on exceptions in Docket No. 12-0544. (Docket No. 12-0544, Order, December 19, 

2012, p. 230)  With the exception of two issues identified below, all of Staff’s concerns 

raised at the workshop regarding the sourcing agreement have been addressed to 

Staff’s satisfaction in the FutureGen Alliance Revised Sourcing Agreement.  With the 

proposed sourcing agreement revisions discussed below related to a debt capital cost 

review by the Commission and the methodology for determining the “Levelized Fix 

Carrying Charge Rate,” Staff finds the FutureGen Alliance Revised Sourcing 

Agreement/to be acceptable and recommends that the Commission approve it.  

However, Staff reserves the right the amend its position following review of the parties’ 

initial comments.  
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A. Commission Review of the Interest Rate for Prudence and 
Reasonableness 

In its response to the Administrative Law Judge’s Ruling requesting a list of 

issues to be addressed in this docket, Staff included the following issue: 

How and when will the cost of debt components be determined, before the 

adjustment described in Section 5.2(b) of the Sourcing Agreement? Will the 

Commission approve each of the following issues related to the cost of debt?  

a. Measurement period for the 10-year U.S. Treasury rate, plus the applicable 

spread over the Treasury rate;  

b. Source documents to be used for the cost of debt calculation;  

c. Party responsible for updating the cost of debt; and  

d. Confirm January 1, 2017 is the date of the debt adjustment pursuant to 

Section 5.2(b) of the Sourcing Agreement.  

(Staff Response, January 30, 2013, p. 4)  

While the FutureGen Alliance Revised Sourcing Agreement addresses the issue 

of the cost of debt capital and acknowledges the cost of debt including the interest rate 

is subject to Commission approval, Staff recommends adding clarifying language to 

Section 5.2(b) of the agreement to make clear that the Commission has authority to 

ensure a Commission-approved interest rate for use in the levelized fixed carrying 

charge rate is suitable for ratemaking purposes given the previously approved capital 

structure and return on common equity for the Project.  That is, Staff’s proposed 

language recognizes that in light of the Commission’s Order in Docket No. 12-0544, the 
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following issues are not subject to further review by the Commission: capital structure 

consisting of 55% debt and 45% equity, a rate of return on common equity of 10%, and 

a capital recovery period of 20 years.  

For all the foregoing reasons, Staff recommends the following changes to the 

FutureGen Alliance Revised Sourcing Agreement, section 5.2(b): 

Pursuant to the Commission’s December 19, 2012 final order in Docket No. 12-
0544, the Parties acknowledge that the rate of return for the Project will be based 
on a capital structure consisting of 55% debt and 45% equity, a rate of return on 
common equity of 10%, a capital recovery period of 20 years, and the cost of 
debt capital including the interest rate Seller will pay, which cost of debt capital 
will be subject to a determination of prudence and reasonableness by the 
Commission. approval, and all of which All of the aforementioned factors will be 
used to calculate the Levelized Fixed Carrying Charge Rate of the Fixed Project 
Payment, which methodology will be as set forth in this agreement. 

 

 

B. Commission Ordered Requirements Related to Annual Audits and 
Reconciliations 

In its response to the Administrative Law Judge’s Ruling requesting a list of 

issues to be addressed in this docket, Staff included among other issues the following: 

(1) the scope and procedures for reconciliations and (2) the scope and procedures for 

audits. (Staff Response, January 30, 2013, pp. 3-4)  Attached to Staff’s Response to 

Parties’ List of Issues was proposed language to the sourcing agreement which 

addressed the scope and procedures for reconciliations and audits of FutureGen 2.0’s 

costs. (Staff Response, February 11, 2013, Attachment 1, pp. 15-18) The FutureGen 

Alliance revised the sourcing agreement language addressing these issues in Section 

5.2(a) and 5.2(f), and Staff finds that language acceptable. 
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In addition to the sourcing agreement addressing reconciliations and audits, Staff 

recommends that the Commission include in its Order language imposing detailed 

requirements on FutureGen 2.0 related to the annual audits and annual reconciliations.  

The specific details to be included in the final order are set forth below: 

a. Annual Audits 

 Staff proposes that FutureGen 2.0 be required to annually certify in either an 

internal audit report or an outside auditor’s report that the costs that it proposes to be 

included in the Contract Price Adjustment ("CPA") reconciliation, recommended below, 

are in compliance with the sourcing agreement in all material respects, and that the 

costs that it proposes to recover have been reasonably and prudently incurred.  The 

audit report should be filed with the Chief Clerk on the Commission's e-docket system, 

with a copy to the Commission's Manager of the Accounting Department, no later than 

the date of the reconciliation of CPA statement discussed below.  Work papers from 

such audits would be made available to the Commission and its Staff.  The audit would 

be used as a tool to aid Staff in its review of the annual reconciliation of revenues with 

costs.  The audit report would provide a level of assurance that FutureGen 2.0 is in 

compliance with the sourcing agreement or, in the alternative, would aid in the discovery 

of errors and recommend adjustments. 

b. Annual Reconciliation Proceedings  

 Staff also recommends that the Commission require FutureGen 2.0 to file 

annually, no later than 120 days before the beginning of each Contract Year, a petition 

and supporting testimony, requesting approval of an annual reconciliation of revenues 

with costs included in the CPA.  FutureGen 2.0 should be required to include with its 
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petition a statement of costs with the Commission that identifies and provides 

calculations of each component of the CPA as defined in section 5.2(d)(i)-(x) of the 

March 8, 2013 FutureGen Alliance Revised Sourcing Agreement.  Staff recommends 

that the Commission utilize such reconciliation proceedings to determine whether the 

reported revenues and costs are adequately supported by proper documentation, in 

conformity with generally accepted accounting practices, and consistent with the 

sourcing agreement are reasonably and prudently incurred.  Costs not adequately 

supported by proper documentation or reasonably and prudently incurred should be 

disallowed, errors should be corrected, and any needed refunds or surcharges should 

be identified through the proceeding.   

 

C. Levelized Fix Carrying Charge Rate Calculation Methodology 

1. Introduction 

 The FutureGen Alliance Revised Sourcing Agreement contains a provision that 

permits recovery of and on capital expenditures by FutureGen 2.0, along with the 

associated income taxes, through a Fixed Project Payment.  The main component of 

this monthly payment consists of total capital costs (expressed in dollars) times a 

Levelized Fixed Carrying Charge Rate (expressed as a percentage per year) divided by 

12 (months per year).  For every dollar of investment, the Levelized Fixed Carrying 

Charge Rate would embody the charge that would be used to recover loan principle and 

interest, an approved after-tax return on equity capital, and income taxes on that return, 

taking into account actual accelerated tax depreciation's affect on taxable income.  Staff 

has several objections to this area of the sourcing agreement. 
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First, the draft sourcing agreement contains neither formulas nor adequate descriptions 

of any processes through which the Levelized Fixed Carrying Charge Rate (“LFCR”) 

would be computed.  This is important because the LFCR cannot be finally computed 

until the interest rate associated with debt capital is made known (most likely after this 

phase 2 proceeding is concluded).  To eliminate this ambiguity, Staff recommends that 

the LFCR methodology be explicitly determined by the Commission in this proceeding 

and/or included within the sourcing agreement ultimately approved by the Commission.  

Second, the LFCR methodology that the FutureGen Alliance has provided to Staff (but 

not included in the sourcing agreement) is imprecise and results in an excessive LFCR.  

Staff recommends a specific alternative methodology that is more precise.  The 

remainder of this section of Staff’s comments focuses on the LFCR methodology. 

 

2. Purpose of the LFCR 

 The FutureGen Alliance Revised Sourcing Agreement includes several separate 

categories of costs and defines separate charges to recover those costs.  The monthly 

Fixed Project Payment is the only charge that provides for any recovery of federal and 

state income taxes, interest and principal payments on debt capital, and a return on 

investment to equity investors.  The return to equity investors can be measured by 

examining the negative and positive cash flows experienced by those equity investors 

after making federal and state income tax payments and interest and principal 

payments to lenders.  The LFCR should be computed in such a way that it results in a 

constant stream of pre-tax revenues to generate the cash flows to equity investors just 

enough to leave those investors with the rate of return authorized by the Commission.  
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3. The return to equity investors 

 The Commission has determined that the rate of return to FutureGen 2.0’s equity 

investors should be 10% per annum and that this return should be achieved by the 

conclusion of the 20 year contract term (even though FutureGen 2.0 may continue to 

exist and may continue to earn positive profits beyond those initial 20 years of its 

existence).  The Commission did not specify whether the 10% return was intended to be 

the effective annual return with quarterly, monthly, or daily compounding of cash flows, 

or the nominal annual return.  This matters if the cash flows are modeled as quarterly, 

monthly, or daily, rather than annually, as shown in the table below: 

Assuming 
Cash Flows 
Occur 

If the Nominal annual return is 10%, 
 then the Effective annual return is  

If the Effective annual return is 10%, 
then the Nominal annual return is  

Annually (1+10%/1)^1 - 1 =  10.00% (1+10%)^(1/1) - 1 =  10.00% 

Quarterly (1+10%/4)^4 - 1   10.38% ((1+10%)^(1/4)-1)*4   9.65% 

Monthly (1+10%/12)^12 - 1   10.47% ((1+10%)^(1/12)-1)*12   9.57% 

Daily (1+10%/360)^360 - 1   10.52% ((1+10%)^(1/360)-1)*360   9.53% 

 

 Since the sourcing agreement’s charges (including the Fixed Project Payment) 

are applied on a monthly basis, it is appropriate for the LFCR model of cash flows to be 

a monthly model.  Hence, the correct equity rate of return to input into this model would 

be either 10%/12 per month (if the Commission intended to approve a nominal annual 

return of 10% and an effective annual return of approximately 10.47%) or approximately 

9.57%/12 per month (if the Commission intended to approve an effective annual return 

of 10% and an nominal annual return of approximately 9.57%).   
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 Also pertinent to a LFCR computation are the income tax rates that are assumed 

to be present during the life of the project, the tax depreciation schedule that is 

assumed to be employed, the assumed capital structure (percentage of debt versus 

percentage of equity), and the assumed loan type.  These factors are discussed in the 

sub-sections, below, starting with income tax rates. 

 

4. Income tax rates 

 Attachment A to Exhibit 5.2(d) of the FutureGen Alliance Revised Sourcing 

Agreement includes the results of a sample calculation of the LFCR, using the 

FutureGen Alliance’s methodology.  In this attachment, the federal income tax rate for 

purposes of the calculation is assumed to be 35% and the State income tax rate is 

assumed to be 7.75% between 2015 and 2024 inclusive and 7.3% after 2024.  These 

tax rates appear to be based on current tax codes.  The effective combined Federal and 

State income tax rate is shown in the attachment to be 40.038% from 2015 through 

2024 and 39.745% after 2024 (ostensibly calculated as FITR x (1 – SITR) + SITR, 

where FITR and SITR are the federal and state income tax rates, respectively, 

presumably because State income taxes can be deducted from Federal income taxes 

under the current tax code).   

 It is not stated anywhere in the FutureGen Alliance Revised Sourcing Agreement, 

but it is Staff’s understanding that the FutureGen Alliance intends for these tax rate 

assumptions to be fixed throughout the 20-year term of the sourcing agreement.  Thus, 

the equity investors are accepting the risk that the tax codes change subsequent to this 

proceeding and actual tax rates increase at some point during the term of the contract.  
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On the other hand, FutureGen equity investors would also stand to gain from any 

decreases in tax rates, should they occur during the life of the contract.  FutureGen 

equity investors would also stand to gain from any tax credits and tax deductions that 

are not already included in Attachment A to Exhibit 5.2(d) of the FutureGen Alliance 

Revised Sourcing Agreement, the DOE funding and other non-federal cash 

contributions identified in Section D, below, or are not simple one-to-one business 

expenses deductions.  Such tax changes, additional credits and extraordinary 

deductions, along with any beneficial tax code changes, would enable FutureGen equity 

investors to earn a return in excess of the Commission-approved allowed rate of return 

(barring reasonableness/prudence disallowances).  Notwithstanding these caveats, 

Staff does not object to keeping the tax assumptions fixed throughout the term of the 

contract.   

 

5. Tax depreciation 

 As mentioned above, another component of the LFCR is tax depreciation.  

Attachment A to Exhibit 5.2(d) of the FutureGen Alliance Revised Sourcing Agreement 

reflects an assumption that 100% of its investment will be eligible for accelerated 

depreciation over 20 years, following the 150%-declining-balance-switching-to-straight-

line method, and the half-year convention, under the modified accelerated cost recovery 

system (MACRS) (see 2012 Instructions for Form 4562, Department of the Treasury, 

Internal Revenue Service, January 16, 2013, page 21, Table B).  In reality, this 20 year 

MACR schedule includes a 21st year of depreciation, which Attachment A to Exhibit 
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5.2(d) assumes will accrue in the 20th and final year of the sourcing agreement.  Staff 

has no objection to these assumptions. 

 

6. Capital structure 

 The Commission has already decided that, for purposes of determining the 

LFCR, it will be assumed that 55% of investor capital will be in the form of debt and 45% 

will be assumed in the form of equity capital.  In reality, FutureGen’s equity investors 

may choose to borrow more than 55% of the project’s private capital requirements, and 

they may find this more advantageous under the right set of circumstances.  For 

instance, suppose that they were allowed a LFCR of 11.5% by the Commission, which 

would yield an effective annual rate of return on equity of 10.47% on a 45% equity 

investment.  However, suppose that they were able to obtain financing for 75% of the a 

20-year loan at the same interest rate, requiring a minimum debt service ratio of 1.5.  

This would enable FutureGen’s equity investors to earn an effective annual return of 

over 14% on their 25% equity investment.  So capital structure is another important 

assumption in the calculation of the LFCR, as well as an important decision variable for 

FutureGen equity investors.   

 

7. Loan type 

 The type of loan and how interest is accrued is also an important variable in the 

LFCR.  In Staff’s cash flow models, the interest rate is applied monthly to the 

outstanding balance of the loan, interest is accrued monthly, and principal and interest 

payments are made monthly.  In FutureGen’s LFCR, the interest rate is applied annually 
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to the book value of the asset, the book value declines annually through straight-line 

depreciation, and principal payments are not computed or used by the model.  In Staff’s 

primary cash flow model, monthly loan payments (the sum of interest and principal 

payments) are the same throughout the 20-year term of the loan.  In an alternative 

model, used by Staff to examine situations where FutureGen’s equity investors may 

choose to borrow more than 55% of the project’s private capital requirements, monthly 

loan payments are set equal to the level needed to achieve an assumed minimum debt 

coverage ratio.   

 As in the LFCR example shown in Attachment A to Exhibit 5.2(d) of the 

FutureGen Alliance Revised Sourcing Agreement, Staff assumes an interest rate of 

6.82%.  Staff treats this an a nominal annual interest rate, so that the monthly interest 

rate would be 6.82% divided by 12.  

 

8. Monthly Cash flow models considered by Staff 

 As noted above, Staff used monthly cash flow models.  These are described 

briefly below.  However, for the sake of clarity, Appendix A sets forth the equations and 

describes the approach in more detail.   

 The primary negative cash flow occurs in the month prior to the start of 

commercial operation (assumed to be July 2017).  It represents the assumed 45% level 

of total equity investment (including Development Expenses, Permitting Expenses, 

Legal Expenses, Front-End Engineering & Design Expenses, Utility Interconnection 

Expenses, Site Option & Purchase Expenses, Site Preparation, Engineering, 

Construction & Procurement, Commissioning & Start Up Expenses, Financing Fees & 
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Closing Costs, Interest During Construction, Debt Service Reserve Fund, and all the 

other components of Total Project Capital Costs shown in Exhibit 5.2(c), less Federal 

Grants, Non-Federal Grants, FutureGen Alliance Contributions, and the assumed 55% 

level of debt capital).   

 Following that, equity cash flows represent revenues (the LFCR divided by 12) 

minus the sum of debt principal payments, debt interest payments, and income taxes.  

Income taxes are computed as revenues minus the sum of tax depreciation and debt 

interest payments multiplied by the prevailing income tax rate, but income taxes are 

only included in the cash flow equation during the months of July, October, January, 

and April.  That is, taxes are assumed to be paid quarterly on the income earned in the 

current month and the two previous months, at the tax rates that prevailed during each 

of the three months.   

 For each month, these cash flows are than multipled by a discount factor equal to 

one plus the Commission-allowed nominal equity rate of return divided by 12 raised to 

the power of negative m, where m equals the number of months of commercial 

operation.  If the sum of these discounted cash flows is equal to 0 then the actual equity 

rate of return will equal the Commission-allowed equity rate of return.  Thus, the goal is 

to find the level of LFCR that achieves this result.  This can be accomplished either 

through an iterative search process or algebraically, as demonstrated in Appendix A. 

 Assuming the fixed payment loan type discussed in sub-section 7, and the 

assumed interest rate of 6.82% used in the FutureGen Alliance’s example, four different 

numerical solutions for monthly revenues, R, and for LFCR=Rx12  are shown in the 

following table.  There are four results because two variables were allowed to vary 
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between two options, each:  the allowed 10% annual equity return was assumed to be 

either the nominal return or the effective return (as discussed in sub-section 3; and the 

21st year of tax depreciation was assumed to occur in the 20th year or the 21st year (as 

discussed in sub-section 5).  

Results of Staff’s Monthly Model of Cashflow for Computing LFCR 

Assumed 
Annual 
Interest 

Rate 

 

Solution for R Solution for LFCR 

Allowed Annual  
Equity Return 

21st year of tax 
depreciation taken in 

21st year of tax 
depreciation taken in 

Nominal Nominal   Effective 20th yr 21st yr 20th yr 21st yr 

6.82% 
10.00% <==> 10.47% 0.9612% 0.9595% 11.53% 11.51% 

9.57% <==> 10.00% 0.9423% 0.9405% 11.31% 11.29% 

 

 In addition, if we assume that FutureGen’s equity investors are able to secure 

loans for a greater than 55% share of the needed capital, the above LFCRs would 

enable the equity investors to earn more than the effective rates shown in the table (as 

discussed in sub-section 6).  

 

9. Annual Cash flow model proposed by FutureGen Alliance 

 The FutureGen Alliance’s model of cash flows is quite different from the model 

presented by Staff.  First, it is an annual model, which Staff believes is unnecessarily 

coarse and imprecise, since cash flows occur much more frequently than annually.  

Second, FutureGen Alliance’s model is not really a cash flow model at all.  At best it can 

be termed an approximation.  For instance, the book value of the capital investment 

over time plays a significant role in the FutureGen Alliance model, even though, after 

the initial investment, these book values are irrelevant to the cash flows.  Because of 
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these factors, the FutureGen Alliance’s model does not result in an accurate LFCR (i.e., 

one that can be expected to result in the allowed rate of return to equity investors, while 

also enabling equity investors to make income tax payments and loan payment).  

Furthermore, it happens to over-estimate the LFCR, as shown by comparing the 

following table to the one shown in the previous sub-section: 

Results of FutureGen Alliance’s Annual Model for Computing LFCR 

Assumed 
Annual 
Interest 

Rate 

 
 

Solution for LFCR 

Allowed Annual  
Equity Return  

21st year of tax 
depreciation taken in 

Nominal Nominal   Effective 
  

20th yr 21st yr 

6.82% 10.00% <==> 10.00% 
  

12.082% 12.086% 

 

10. Staff recommendation 

 Based on Staff’s analysis and findings, as discussed above, Staff recommends 

that the Commission reject the LFCR methodology underlying the value shown at the 

bottom of Attachment A to Exhibit 5.2(d) of the FutureGen Alliance Revised Sourcing 

Agreement, and that the Commission approve the model presented by Staff in these 

comments.   

 As shown in the tables, above, the two different treatments of the 21st year of tax 

depreciation lead to very similar results.  Staff has no preference with respect to those 

two treatments.  Staff notes again that the FutureGen Alliance proposes to include the 

21st year’s depreciation in the 20th year, and Staff has no objection to that specific 

proposal.  

 Whether the Commission intended for the approved annual return to be an 

effective rate or a nominal rate makes a more significant difference.  Because Staff 
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believes the 10% effective annual rate will enable equity investors to actually earn well 

above 10%, given the potential for them to take on more than 55% debt at 

advantageous terms, Staff recommends that the Commission clarify that the allowed 

10% is the effective annual rate, corresponding to a nominal annual rate of 

approximately 9.57% and a monthly rate of approximately 9.57% divided by 12.  In any 

event, if Staff’s monthly model is approved, that issue must be clarified one way or the 

other.  

 

D. Pre-approved Total Capital Costs 

 While the November 21, 2012 sourcing agreement described a procedure for 

determining “Pre-approved total capital costs,” the Commission Order in Docket 12-

0544 indicated that Pre-approved total capital costs was an issue to be resolved in this 

phase 2 proceeding.  Therefore, the above-mentioned procedure was eliminated and 

replaced by the simple statement that:  

Pursuant to the Commission’s December 19, 2012 final order in Docket No. 12-
0544, the Pre-approved Total Capital Costs are [$____], as approved by the 
Commission in its Order of [DATE] in Docket No. 13-0034.   

(FutureGen Alliance Revised Sourcing Agreement, Section 5.2 (c), p. 16).  Staff agrees 

that this is an appropriate modification. 

On February 19, 2013, the FutureGen Alliance submitted its request for approval 

of pre-approved total capital costs.  Exhibit A attached to the request was a document 

entitled, “Pre-Approved Capital Cost Request & Updated Ratepayer Impact Analysis 

Report,” dated February 19, 2013.  In this document, FutureGen Alliance states: 
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The total estimated “all-in” capital cost for the oxy-combustion project Reference 
Case with a 20-year sourcing agreement in as-spent dollars is $[BEGIN CONF] 
X,XXX [END CONF] million (see Table 1). The “net” capital cost for the oxy-
combustion power plant after crediting to capital costs the remaining 
$[BEGINCONF] XXX [END CONF] million in DOE funding and other non-federal 
cash contributions is $[BEGIN CONF] XXX [END CONF] million. This “net” 
capital cost of $[BEGIN CONF] XXX [END CONF] million is the amount of pre-
approved capital costs that FutureGen 2.0 is requesting the ICC approve in this 
Phase 2 proceeding. 

(Submission and Request for Approval of Pre-Approved Total Capital Costs of the 

FutureGen Industrial Alliance, Inc., February 19, 2013, Exhibit A (“Pre-Approved Capital 

Cost Request & Updated Ratepayer Impact Analysis Report”), p. 14.) 

 The same report compares this net capital cost of $ [BEGIN CONF] XXX [END 

CONF] million to a net capital cost estimate of $ [BEGIN CONF] XXX [END CONF] 

million, which was included in an October 2012 cost report from the FutureGen Alliance.  

In a June 2012 FutureGen cost report, the net capital cost estimate was $ [BEGIN 

CONF] XXX [END CONF] million.   

 While Staff would like to be able to independently verify that $ [BEGIN CONF] 

XXX [END CONF] million is a reasonable net capital cost estimate (or that $ [BEGIN 

CONF] XXX [END CONF] million and $ [BEGIN CONF] XXX [END CONF] million were, 

a few months ago, reasonable cost estimates), Staff does not have the resources to do 

so.   Therefore, Staff neither supports nor opposes these figures presented by The 

FutureGen Alliance.  

 

E. Benchmark Tests 

 Among the issues that the Commission set aside for this phase 2 proceeding 

was Staff’s recommendation in Docket 12-0544 for periodic benchmark tests.  At 
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present, Staff neither supports nor opposes the concept of on-going periodic benchmark 

tests throughout the 20-year term of the FutureGen 2.0 sourcing agreement.  Staff 

notes that the FutureGen Alliance Revised Sourcing Agreement now includes 

provisions explicitly acknowledging “the costs, revenues, and credits underlying the 

Contract Price Components may be subject to periodic audit and review for prudence 

and reasonableness, in a manner to be determined by the Commission.” (Section 

5.2(a), p. 15).  The document also states: “If, after hearing, the Commission finds that 

Seller has not shown all costs to be prudently incurred or has made errors in its 

Contract Price Adjustment computation, the difference determined by the Commission 

will be refunded or recovered, as appropriate, under the Ordered Reconciliation Factor, 

with such interest or other carrying charge as is ordered by the Commission, over such 

amortization period as is ordered by the Commission.”  At this time, Staff takes no 

position with respect to whether the Commission should find such periodic audits and 

reviews for prudence and reasonableness to be adequate substitutes for periodic 

benchmark tests.  

 Notwithstanding the discussion of the previous paragraph, Staff notes that 

FutureGen 2.0 is a power plant that was previously owned by an Illinois utility, which will 

be converted into a clean coal facility.  With respect to sourcing agreements with such 

retrofitted clean coal facilities, Section 1-75(d)(5) of the IPA Act states, “the Commission 

may approve any such utility sourcing agreements that do not exceed cost-based 

benchmarks developed by the procurement administrator, in consultation with the 

Commission staff, [IPA] Agency staff and the procurement monitor, subject to 

Commission review and approval.”  To Staff’s knowledge, as of the time these 
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Comments were filed, the Commission has neither received nor approved any such 

cost-based benchmark, and therefore the Commission has not determined that a 

FutureGen 2.0 sourcing agreement does not exceed any such benchmark.   

 It is Staff’s intention to ensure that the Commission receives one or more “cost-

based benchmarks developed by the procurement administrator, in consultation with the 

Commission staff, [IPA] Agency staff and the procurement monitor,” as soon as 

practicable.  It is further Staff’s intention that the Commission receive advice from the 

procurement administrator, Commission staff, IPA Agency staff, and/or the procurement 

monitor, with respect to making a determination that the FutureGen Alliance Revised 

Sourcing Agreement (and/or any subsequent draft sourcing agreements presented to 

the Commission during the course of this proceeding) does or does not exceed such 

benchmarks.   

 Finally, Staff notes that, within this phase 2 proceeding, the Commission need 

not approve benchmarks, and the Commission need not make determinations about 

whether or not sourcing agreements exceed benchmarks.  Staff believes such 

approvals and determinations could be made outside this docket.  However, Staff 

recommends that the Commission complete such tasks as soon as practicable following 

the completion of this docket. 

 

F. The provisions within Section 1-75(d)(3) of the Illinois Power Agency 
Act [20 ILCS 3855/1-75(d)(3)] that are mandatory for sourcing 
agreements that are not associated with the initial clean coal facility 

 Section 1-75(d)(3) of the Illinois Power Agency Act [20 ILCS 3855/1-75(d)(3)] 

sets forth several contract provisions that are mandatory for sourcing agreements with 
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the “initial clean coal facility.”  In Docket 12-0544, it was uncontested that FutureGen 2.0 

cannot qualify as the “initial clean coal facility.”  Presumably, the same will be true in this 

phase 2 proceeding.   Among the issues that the Commission set aside for this phase 2 

proceeding was to determine which of the sourcing agreement provisions specified in 

Section 1-75(d)(3) of the IPA Act should be considered mandatory for a sourcing 

agreement with FutureGen 2.0.  In Staff’s view, there is no need for the Commission to 

resolve this issue definitively within this proceeding, as long as there are no parties 

contesting, based on Section 1-75(d)(3) of the IPA Act, the inclusion or exclusion of any 

terms and conditions of the FutureGen 2.0 sourcing agreement.  Hence, at this time, 

Staff makes no assertions concerning which of the Section 1-75(d)(3) of the IPA Act 

should be considered mandatory for a sourcing agreement with FutureGen 2.0.  

However, Staff reserves the right to address in its reply comments any assertions set 

forth in the comments of other parties to this proceeding. 

 



 

23 

III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission consider 

Staff's Initial Comments and approve Staff's recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       /s/________________________ 
 JESSICA L. CARDONI 

JOHN C. FEELEY 
 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
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