
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission )  
       On Its Own Motion ) 
 ) ICC Docket No. 13-0034 
Phase 2 of the initial approvals of  ) 
FutureGen Industrial Alliance, Inc. ) 
 

VERIFIED COMMENTS ON BEHALF OF THE ILLINOIS POWER AGENCY 
 

The Illinois Power Agency (“IPA”), pursuant to the filing schedule approved by the 

Administrative Law Judge’s (“ALJ”) Ruling dated March 7, 2013, respectfully submits Verified 

Comments in this docket.   

I. 

SUMMARY OF COMMENTS 

The IPA respectfully requests that the Commission take the following actions in this 

docket: 

 Accept the portions of the Sourcing Agreement where parties achieved consensus 
during workshops.  The parties present at the workshops made significant progress 
toward achieving consensus on previously disputed issues and narrowing the scope of 
the Sourcing Agreement language issues where consensus was not achieved.  The 
IPA respectfully asks the Commission to approve the consensus language to the 
extent possible. 
 

 Consider and evaluate the benchmark required pursuant to Section 1-75(d)(5) of the 
IPA Act (“Benchmark”) outside of this docket but in time for the Final Order in this 
docket.  For reasons previously circulated to the parties and described in further detail 
below, the IPA recommends that the Commission consider only input from Staff, the 
Procurement Monitor, the Procurement Administrator, and the IPA in the approval 
process for the Benchmark.  This procedure is consistent with the IPA Act and the 
Public Utilities Act (“PUA”), as well as the Commission’s benchmarking practice in 
other IPA procurements. 

The Commission will also have the opportunity to evaluate competing language in the few areas 

where the parties did not achieve consensus.  The IPA has no recommendations at this time for 

resolving these disputed areas. 



II. 

PROCEDURAL HISTORY AND WORKSHOPS 

As part of its request for approval of its 2013 Procurement Plan, the IPA recommended 

pursuant to Section 1-75(d)(5) of the IPA Act (“Retrofit Provision”) purchases from the 

FutureGen 2.0 clean coal facility.  As part of that recommendation, consistent with the Retrofit 

Provision, the IPA recommended a proposed Sourcing Agreement for approval.  In ICC Docket 

No. 12-0544, the Commission considered the proposed Sourcing Agreement, along with 

objections and arguments from several participating parties.    

 In its Final Order, the Commission approved the procurement of energy from the 

FutureGen 2.0 facility, subject to positive resolution of several issues in a future docket.  

Specifically, the Commission’s Final Order identified the following issues: 

 Mandatory provisions within Section 1-75(d)(3) of the IPA act that are not 
associated with the initial clean coal facility.  (See ICC Docket No. 12-0544, Final 
Order dated December 19, 2012 at 234.) 
 

 Preapproved total capital costs.  (See ICC Docket No. 12-0544, Final Order dated 
December 19, 2012 at 234.)   
 

 Staff's recommendations for annual audits, reconciliations, and periodic 
benchmark tests.  (See ICC Docket No. 12-0544, Final Order dated December 19, 
2012 at 234.) 

In response to the Commission’s Final Order, the Commission opened the present docket 

to address the issues identified in the Final Order and related issues raised by interested parties.  

Mindful of the Commission’s mandate to not relitigate any of the issues decided in ICC Docket 

No. 12-0544, the parties submitted issues lists in this docket, which were approved in the ALJ’s 

Ruling dated January 22, 2013.  (See ICC Docket No. 12-0544, Final Order dated December 19, 

2012 at 234 (mandate not to relitigate issues).)  As required by the ALJ, the parties proposed 

language changes based on the last draft Sourcing Agreement filed by FutureGen in ICC Docket 



No. 12-0544, which FutureGen filed and served on the parties in the present docket on February 

6, 2013. 

After the issues lists had been set, many of the parties met for two workshops (dated 

February 20 and 27, 2013), both of which were held in Chicago with a call-in number for 

participants who could not travel.  Representatives from Staff, FutureGen, Ameren Illinois 

Company, Commonwealth Edison Company, Dynegy, the Illinois Competitive Energy 

Association, and the Coalition of Energy Suppliers all participated in both workshops.  The IPA 

acted as an informal facilitator.  The parties covered significant ground over the course of the 

two meetings, with all parties showing (in the IPA’s opinion) significant flexibility and a 

commitment to working together.  However, some areas of disagreement remain, which are to be 

addressed by the parties in Comments. 

III. 

THE IPA RESPECTFULLY REQUESTS THAT THE  
COMMISSION EMPOWER THE CONSENSUS OF THE PARTIES 

The Commission has a long-standing tradition of adopting consensus developed by 

parties as part of the workshop process and deciding the issues where the parties were not able to 

achieve consensus.  ALJ Jones specifically ordered the workshops in the present docket, noting: 

All the suggested docket timeframes include one or more workshops to be 
conducted in February, primarily to openly discuss issues and to narrow or reduce 
contested issues. It appears that workshops would be helpful in clarifying and 
potentially resolving issues. 

(ICC Docket No. 13-0034, Ruling dated February 1, 2013 at 2.)  The IPA believes that the 

workshops achieved and exceeded that stated goal, and respectfully requests that the 



Commission provide positive reinforcement for the parties’ willingness to work together by 

effectuating the parties’ consensus.1 

IV. 

THE IPA RESPECTFULLY REQUESTS THAT THE COMMISSION  
PRESERVE THE CONFIDENTIALITY OF THE BENCHMARK METHODOLOGY 

On March 4, 2013, the IPA circulated to all members of the service list (but did not file) a 

document entitled “IPA Proposal for the Review and Approval of FutureGen Benchmarks” 

(“IPA Memo”).  The IPA Memo addressed the IPA’s concerns about protecting the Benchmark 

methodology, and the appropriateness of circulating the methodology for the Benchmark during 

the pendency of this docket.  In addition, the IPA—in response to a question from an interested 

party—provided a recommendation for how the Commission might consider evaluating the 

Benchmark regardless of how it comes before the Commission.  A copy of the IPA Memo is 

appended to these Verified Comments as Attachment A. 

To summarize, the General Assembly was clear in prescribing roles to the IPA, Staff, the 

Procurement Administrator, and the Procurement Monitor in developing the Benchmark for 

Commission approval—other interested parties were not included, unlike several other instances 

in procurement-related sections of the IPA Act and PUA.  (See IPA Memo at 3-5.)  The IPA is 

concerned that if any interested party could review (and litigate) the Benchmark methodology, it 

would be more difficult to protect certain other benchmarks, especially those involving new 

renewable build where the procurement has already been completed.  (See IPA Memo at 5-6.)  

Although the IPA sets out other potential options, the IPA’s preferred option is that Staff sends 

the Benchmark (once Staff, IPA, the Procurement Administrator, and the Procurement Monitor 

                                                            
1 Because some parties were still working on developing consensus over certain previously contested issues, the IPA 
does not wish to identify consensus items at this time.  However, to the extent there is dispute amongst the parties as 
to the topics of dispute where consensus was achieved (or the content of the resulting consensus position), the IPA 
will weigh in on those issues.   



work through any differences) directly to the Commission for consideration.  (See IPA Memo at 

6-7.)  Finally, although the IPA understands that the Commission has discretion to create the 

standard(s) for approval of the Benchmark, the IPA provided two suggested factors that the IPA 

hopes the Commission would find helpful.  (See IPA Memo at 7-8.) 

At present, consistent with the ALJ’s Ruling dated March 7, 2013, the Procurement 

Administrator has provided copies of the draft Benchmark to Staff and the Procurement Monitor 

for consideration.  As required by Section 1-75(d)(5) of the IPA Act and as noted in the IPA 

Memo, the IPA will work with Staff, the Procurement Administrator, and the Procurement 

Monitor to finalize the Benchmark for Commission consideration. 

V. 

WITH REGARD TO OPEN ISSUES, THE IPA RESERVES ITS COMMENTS UNTIL 
REVIEWING THE ALTERNATIVE LANGUAGE SUBMITTED BY THE PARTIES 

The IPA is aware of several matters that were left open at the conclusion of the workshop 

process.  Although the IPA believes that, based on statements during the workshops, as a general 

matter the parties are close on the issues to be litigated in this docket.  However, the IPA will 

wait to see the language offered in Verified Comments by the parties to evaluate any competing 

proposals that are brought up.  At this time, the IPA has no proposed edits to the Sourcing 

Agreement filed and served on the parties by FutureGen on March 8, 2013.2 

VI. 

CONCLUSION 

The IPA congratulates the parties on making significant progress during the workshop 

process, and appreciates the participants’ willingness to listen to and work with other parties.  

                                                            
2 The IPA’s lack of edits at this time should not be construed as an IPA endorsement of FutureGen’s position 
regarding any contested language.  The IPA notes that although FutureGen’s March 8, 2013 Sourcing Agreement 
filing contains many items that were the subject of consensus amongst the workshop participants, the document is 
not itself a consensus document. 



The IPA respectfully requests that the Commission effectuate the consensus achieved and 

approve the consensus portions of the Sourcing Agreement.  Although the IPA expresses no 

position at this time regarding the open issues, the IPA does respectfully request that the 

Commission does allow Staff’s proposed procedure for Commission consideration of the 

Benchmark to remain in place.  For the reasons set out in the IPA Memo and above, the IPA 

believes that confidentiality and procedural concerns regarding the Benchmark are best 

addressed by Staff’s procedure. 

WHEREFORE the IPA respectfully requests that the ALJ consider the IPA’s Proposed 

Issues List and Suggested Schedule. 

Respectfully submitted, 

ILLINOIS POWER AGENCY 

 

By: _/s/ Michael R. Strong____________ 
One of its Attorneys 

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, IL 60601 
(312) 814-4635 
Michael.Strong@illinois.gov 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission )  
       On Its Own Motion ) 
 ) ICC Docket No. 13-0034 
Phase 2 of the initial approvals of  ) 
FutureGen Industrial Alliance, Inc. ) 
 

 
To: All Parties of Record, ICC Docket No. 13-0034 

From: Illinois Power Agency 

Re: IPA Proposal for the Review and Approval of FutureGen Benchmarks 

Date: March 4, 2013 

 
A. Background 

During the February 27, 2013 Workshop, certain parties requested that Illinois Power 

Agency (“IPA”) draft a proposal with regard to the review and approval of the benchmark in 

Section 1-75(d)(5) of the IPA Act (“Benchmark”).1  Parties concerns can be summarized as 

follows: 

a. Acknowledging that some components of the Benchmark analysis likely contain 

information provided by the FutureGen Alliance for which the Alliance may 

properly seek and obtain “confidential” or “confidential and proprietary” 

protection, it is desirable (in the view of the concerned parties) that the 

Benchmark analysis be transparent and publicly disseminated prior to 

Commission review and approval. 

                                                 
1 “Benchmark” is capitalized to differentiate from benchmarks as defined elsewhere in the IPA Act and Public 
Utilities Act, such as Section 16-111.5(e) of the Public Utilities Act. 



b.  Some parties are reluctant to concede an inability to litigate the Benchmark 

methodology absent those parties’ review of the analysis prepared by the 

Procurement Administrator. 

c. Finally, it is not clear to parties whether Commission review and approval of the 

Benchmark is to be provided within the context of the instant docket, or in a 

separate undocketed proceeding similar to the way the general procurement plan 

benchmarks are approved. 

The IPA considered the statutory language of Section 1-75(d)(5), the larger IPA 

procurement regulatory scheme, and policy implications for different treatments of the 

Benchmark.  Below, the IPA sets out what it believes to be the best course of action regarding 

review and approval of the Benchmark.  

The requirement for a Benchmark is set out in 1-75(d)(5) of the IPA Act: 

The Agency and the Commission may approve any such utility sourcing 
agreements that do not exceed cost-based benchmarks developed by the 
procurement administrator, in consultation with the Commission staff, Agency 
staff and the procurement monitor, subject to Commission review and approval. 

(20 ILCS 3855/1-75(d)(5).)  Although the requirement does not prescribe how the Benchmark 

should be formulated, the exact components of the Benchmark,2 and what “review and approval” 

means, the following requirements are clear from the statute: 

 The Procurement Administrator (Levitan) initially develops the Benchmark, with input 
from Commission Staff (“Staff”), IPA Staff, and the Procurement Monitor (a consultant 
that reports exclusively to the Commission) – to the exclusion of all other interested 
parties during development. 
 

 The Commission ultimately reviews and approves the Benchmark against which the 
sourcing agreement is measured. 

                                                 
2 Cf. 20 ILCS 3855/1-75(d)(4)(ii) (Setting out more detailed requirements for contents of the Commission’s analysis 
of the Initial Clean Coal Facility’s Cost Report). 



Against this background, the IPA reviewed the statutory language and current practice for other 

IPA procurements to fill in the gaps as to what the legislature intended for the Benchmark and 

how the Benchmark should be evaluated. 

Based on the discussions during workshops on February 20 and 27th, the IPA believes 

that the parties have arrived at consensus on two issues.  First, although some parties believe it 

should be released earlier, there is no objection to the Benchmark (including its analytical 

methodology) being released to the public after the conclusion of this proceeding and any related 

appellate litigation (if any).  Second, there is no objection to the release during the pendency of 

the instant docket of the “bottom line” costs and rate impacts from the Benchmark study, i.e. 

Levitan’s conclusions. Those issues will not be further addressed in the analysis below. 

B. Who Should Have Input Into The Benchmark? 

After reviewing Section 1-75(d)(5) of the IPA Act in the context of the rest of Section 1-

75 and the related procurement-related sections of the Public Utilities Act, the IPA believes that 

the General Assembly did not intend for interested parties (other than those explicitly listed in 

the statute) to provide input to or to litigate the FutureGen Benchmark.  Furthermore, the IPA is 

concerned that allowing parties to litigate the Benchmark in this case will have unintended yet 

potentially far-reaching effects on consideration of other benchmarks, such as those which may 

be developed for new renewable resource generating facilities associated with any future long-

term renewable resource procurement by the IPA.   

1. Interpretation of Section 1-75(d)(5) 

The IPA believes that the exclusion of references to interested parties in the development 

of the benchmarks – as opposed to explicit allowance of comment from interested parties in 

other sections involving procurement – is a clear indication that the legislature did not intend that 



interested parties could litigate or otherwise influence the methodology of the Benchmark.  For 

example, as part of the Procurement Plan approval process, the General Assembly specifically 

allowed for public comment on the contents of the Procurement Plan: 

An affected utility shall have 30 days following the date of posting to provide 
comment to the Agency on the procurement plan. Other interested entities also 
may comment on the procurement plan. . . . Within 5 days after the filing of the 
procurement plan, any person objecting to the procurement plan shall file an 
objection with the Commission. 

(220 ILCS 5/16-111.5(d)(2)-(3).) In matters involving the Procurement Administrator, the 

General Assembly also made clear when input from outside parties was requested: 

The procurement administrator, in consultation with the utilities, the Commission, 
and other interested parties and subject to Commission oversight, shall develop 
and provide standard contract forms for the supplier contracts that meet generally 
accepted industry practices. 

(220 ILCS 5/16-111.5(d)(2).)  The legislature is fully aware of how to allow interested 

stakeholders to comment on a particular facet of the procurement process, including issues not 

part of a formal Commission docket.  (See 20 ILCS 3855/1-75(a)(3) (“The Agency shall provide 

affected utilities and other interested parties with the lists of qualified experts or expert 

consulting firms . . . ”); 220 ILCS 5/16-111.5B(a)(5) (“The utility shall consider input from the 

Agency and interested stakeholders on the [energy efficiency] procurement and administration 

process”).)  The General Assembly did not include specific rights for “other interested parties” to 

provide input or challenge decision-making as part of the Benchmark approval process. 

 2. Impact of Allowing Parties to Litigate Benchmarks  

Notwithstanding the legislative intent described above, the IPA understands some parties 

to have raised the concerns enumerated as items (a)-(c) above.  It appears that these parties 

believe it is possible that the usual benchmark review and approval methodology does not 

adequately allow the Commission to make an informed approval decision regarding the 



FutureGen Sourcing Agreement, and that interested parties should be able to recommend 

alternative approaches.  

The IPA is concerned that if parties were able to litigate the Benchmark in this 

proceeding, the IPA would have a diminished ability to protect benchmarks in other 

procurements.3  Under the standard procedure for creating procurement benchmarks: 

As part of the development of the procurement process, the procurement 
administrator, in consultation with the Commission staff, Agency staff, and the 
procurement monitor, shall establish benchmarks for evaluating the final prices in 
the contracts for each of the products that will be procured through the 
procurement process. The benchmarks shall be based on price data for similar 
products for the same delivery period and same delivery hub, or other delivery 
hubs after adjusting for that difference. The price benchmarks may also be 
adjusted to take into account differences between the information reflected in the 
underlying data sources and the specific products and procurement process being 
used to procure power for the Illinois utilities. The benchmarks shall be 
confidential but shall be provided to, and will be subject to Commission review 
and approval, prior to a procurement event.  

(220 ILCS 5/16-111.5(e)(3).)  Although the statute says the benchmarks are “confidential”, they 

are also subject to “Commission review and approval” – parallel language with the 1-75(d)(5) 

Benchmark.  In addition, in subsequent proceedings, parties could attempt to review 

“confidential” information in the possession of the IPA or Commission Staff through a data 

request coupled with a Protective Order, allowing future bidders to review the methodology for 

the benchmarks from previous procurements for the same (or competing) products. 

Under the logic the IPA has heard from certain parties, if an interested party so desired, 

that party could move for a protective order, sign a confidentiality agreement, and review the 

benchmark information.  Although Section 16-111.5(e)(3) is significantly more prescriptive with 

the content and analysis required in the resulting benchmark, a party could argue that there is 

                                                 
3 In the interest of brevity, the IPA assumes for the purposes of this document that the parties in this docket agree 
that interested parties having access to benchmarks for IPA standard product procurements would negatively affect 
the market and should be avoided.   



significant room for interpretation in how the 16-111.5(e)(3) benchmarks should be developed.4  

This is especially true for new build of renewable resources where “similar products for the same 

delivery period” and the two adjustments (for other delivery hubs and “differences in 

information”) could be open to significant interpretation.  Using the logic presented to the IPA in 

this docket regarding the Benchmark, no party knows for sure that the 16-111.5(e)(3) 

benchmarks are properly assessed for any individual procurement and thus parties should be 

allowed to view and criticize the methodology behind the benchmarks. 

The IPA does not believe either the Benchmark or the 16-111.5(e)(3) benchmarks should 

be available to interested parties not explicitly named in the statute.  This is true whether or not 

the methodology is provided under a Protective Order, or whether proprietary numbers are 

redacted.  To avoid the slippery slope concern the IPA has outlined above, the IPA believes that 

the best policy would be to avoid disclosing the Benchmark prior to the Commission’s approval 

of the Benchmark. 

C. Procedures Moving Forward 

 1. Where should the Benchmark be Decided? 

Given the conclusions above regarding litigating the Benchmark, the IPA has concluded 

that the best solution is to follow the procedure from the IPA standard product procurement 

benchmarks under Section 16-111.5(e)(2). This procedure involves – after consultation and 

agreement among the Procurement Administrator, Commission Staff, IPA Staff, and the 

Procurement Monitor – Staff forwarding the Benchmark to the Commission for review and 

approval in a non-docketed proceeding.  Under this approach, the Final Order in the current 

docket (13-0034) would presumably approve the Sourcing Agreement conditional on the 

                                                 
4 This further assumes that, as with the previous long-term renewable resource procurement, in future long-term 
renewable resource procurements all of the contract terms were negotiated in advance of the procurement except 
price.  (See ICC Docket No. 09-0373, Final Order dated December 28, 2009 at 115-116.)  



Commission accepting the Benchmark and finding that the Sourcing Agreement satisfies the 

Benchmark, if the Commission does not vote on the Benchmark before voting on the Final 

Order.   

In the event that the Commission instead follows a course of action in which it rules on 

benchmark approval within the present docket, the IPA believes that the Commission should 

explicitly refuse to hear arguments regarding the Benchmark methodology and block the 

methodology from discovery.5  The IPA, in the interest of transparency, offers to provide to 

parties the summary conclusions of the Procurement Administrator (once the validity of the 

analysis is agreed upon by the Procurement Administrator, the IPA Staff, he ICC Staff and the 

Procurement Monitor), but not the underlying analysis.  The IPA (as the agency retaining 

Levitan) and Staff would not be subject to data requests for support for those numbers.  

The IPA wishes to emphasize that it will comply with any Commission Order regarding 

confidentiality of the Benchmark, subject to the IPA’s rights under the Commission’s Rules of 

Procedure. 

2. What should the Commission Consider?  

With regard to the appropriate analysis for whether the proposed Sourcing Agreements 

“do not exceed cost-based benchmarks”, the IPA respectfully submits that this analysis should 

involve two determinations.  The first determination should be whether, based on the Benchmark 

analysis that is being conducted by the Procurement Administrator for the IPA using data 

supplied by FutureGen and the Procurement Administrator’s professional knowledge of other 

                                                 
5 We offer the parties and the Commission an alternative proposal in this specific instance. Due to the fact that 
FutureGen's technology and the specific construction and operation proposal represent a one-of-a-kind/ first-of-a-
kind demonstration project, special circumstances arguably apply that do not apply to the other benchmarking 
processes the IPA engages in. In this alternative proposal, the IPA would offer to interested parties signing a 
protective order a properly redacted version of the Benchmark analysis for review, prior to Commission review and 
approval, with no opportunity to influence the Commission, the Procurement Administrator, the IPA, the ICC Staff 
and the Procurement Monitor as to the nature and content of that analysis. 



projects and data sources, FutureGen 2.0’s cost estimates are within the range of reasonable 

costs.  The second determination should be a comparison of the reasonable rate impact range 

relative to the clean coal cost cap in Section 1-75(d)(2). 

The source of the first determination is the application of “do not exceed” to “cost-based 

benchmarks.”  The Benchmark is a measure of costs—because the Benchmark is pre-review, the 

most logical measure is a reasonableness range or threshold based on estimated costs. The “do 

not exceed” language indicates that the key number is the upper value for the range of 

reasonableness, although the lower end of the range will be instructive for each individual cost 

component when reviewing overall cost. 

The source of the second determination is a policy determination intended to ensure 

viability of the FutureGen 2.0 project.  If the upper range is too far above the cost cap, the project 

may never be in a position to fully recover its costs.  No party benefits if the project is set up to 

fail; the Commission should avoid this possibility. 

The IPA and the Procurement Administrator are consulting with Commission Staff, and 

the Procurement Monitor on this analysis and the proposed determinations to be made. The IPA 

makes these recommendations regarding Commission considerations cognizant of the fact that 

the Commission may use the standard(s) of its choosing.  
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