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Rock Island Clean Line LLC   : 
       :  
Petition for an Order granting Rock   : 
Island Clean Line LLC a Certificate   :  
of Public Convenience and Necessity   : 
pursuant to Section 8-406 of the Public   : 
Utilities Act as a Transmission Public   : 12-0560 
Utility and to Construct, Operate and   : 
Maintain an Electric Transmission Line   : 
and Authorizing and Directing Rock   : 
Island Rock Island pursuant to Section   : 
8-503 of the Public Utilities Act to    : 
Construct an Electric Transmission Line.  : 
         
             
      

NOTICE OF ADMINISTRATIVE LAW JUDGE’S RULING 
 
 Notice is hereby given of a ruling by the Administrative Law Judge on separate 
Motions to Dismiss (“Motions”) filed by the Illinois Agricultural Association, a/k/a the Illinois 
Farm Bureau (“IAA” or “Movant”) and by the Illinois Landowners Alliance, NFP (“ILA” or 
“Movant”).  The Motions seek dismissal of the application of Rock Island Clean Line LLC 
(“Rock island”) filed pursuant to Sections 8-406 and 8-503 of the Public Utilities Act (“PUA”).   
 
 In its Motion, Movant IAA argues, in part, “Rock Island is not a public utility under 
[Section 3-105 of] the PUA because it does not own infrastructure for electric transmission in 
Illinois, therefore it cannot be granted relief under Section 8-406 of the PUA.” (IAA Motion at 
5, 12)  According to IAA, “…Rock Island does not meet the threshold criteria required to be 
deemed a public utility and therefore, as a matter of law, is not eligible for relief under 
Sections 8-406 or 8-503 of the PUA.” (Id. at 5) IAA concludes, “Therefore, Rock Island’s 
Verified Petition should be dismissed with prejudice.” (IAA Motion at 12)   
 
 In its Motion, the ILA, whose members include persons who own or farm land on or 
near an “identified potential route” for the proposed line, expresses a similar position with 
respect to Section 8-406.  The ILA argues, in part, “Both § 8-406(a) and (b) identically require 
that a petitioner for a Certificate be a public utility:  only a public utility may obtain a § 8-406(a) 
Certificate to transact business and only a public utility may obtain a § 8-406(b) Certificate to 
construct facilities.” (ILA Motion at 3) ILA contends that Rock Island “lacks transmission 
infrastructure – a threshold requirement of Illinois law” under Section 3-105, and that “the 
entity aspiring to become a public utility must have in place qualifying infrastructure before it 
may be granted public utility status.” (ILA Motion at 5-6) 
 
 Rock Island, IBEW Locals 51, 9, 145, & 196 and Wind on the Wires filed responses in 
which they oppose the Motions.  
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 Commonwealth Edison Company (“ComEd”) filed a response in which it opposes the 
Motions with respect to Section 8-406.  According to ComEd, “While Section 8-406 imposes 
restrictions on utilities’ transacting business and constructing facilities, Section 8-406 does 
not limit the applicants for CPCNs [certificates of public convenience and necessity] to entities 
that are already utilities as suggested by Movants.” (ComEd Response at 4) 
 
 ComEd argues, “Section 8-406(a) places no limitation on who may seek a CPCN.  It 
does not state that CPCNs can only be issued [to] utilities, let alone that applicants must be 
utilities when they file.”  In ComEd’s view, Section 8-406(a) is written as a prohibition on 
activity absent a CPCN by stating that “[n]o public utility … shall transact any business in this 
State until it shall have obtained a certificate from the Commission that public convenience 
and necessity require the transaction of such business,” and nowhere does it state that the 
required CPCN could only be obtained after the party was already functioning as a utility or 
owned utility assets.  ComEd continues, “Rather, the Public Utilities Act allows non-utility 
applicants to both become public utilities and to subsequently operate, for public use, plant 
and equipment that transmit electricity.  If Section 8-406 required applicants to be public 
utilities even prior to obtaining a CPCN, it would create a nonsensical Catch-22 whereby non-
utilities could not receive approval to become utilities before such time as they were already 
violating the law by acting as a utility without a CPCN.” (Id.) 
 
 Similarly, Rock Island argues, “IAA’s and ILA’s construction of the PUA sets up a 
classic ‘catch-22’:  Under their construction, an entity cannot apply for a certificate to 
construct public utility facilities and transact public utility business unless it already owns 
public utility plant, equipment or property, but constructing the public utility facilities needed 
(according to IAA and ILA) in order to apply for a certificate, without already possessing a 
certificate authorizing construction of those facilities, is prohibited by §8-406(b) (‘no public 
utility shall begin the construction of any new plant, equipment, property or facility . . . unless 
and until it shall have obtained from the Commission a certificate that public convenience and 
necessity require such construction’).” (Rock Island Response at 6; see also WOW response 
at 2) 
 
 Movants filed replies to the responses. 
 

Ruling 
 
 First of all, despite Movants’ repeated assertions that the applicant must have 
qualifying transmission infrastructure in place in order to satisfy Section 3-105 before it may 
file an application under Section 8-406, a reading of Section 3-105 reveals no references to 
such a term or anything similar to it.   
 
 Furthermore, as observed by several parties, Movants’ interpretation of the statute 
creates an unworkable “Catch-22.”  Under their theory, an entity could not apply for a 
certificate to construct public utility facilities and transact public utility business unless it 
already owns public utility plant, equipment or property.  Under Section 8-406(b), however, 
constructing the public utility facilities needed in order to apply for a certificate, without 
already possessing a certificate authorizing construction of those facilities, is prohibited.  That 
section provides that “no public utility shall begin the construction of any new plant, 
equipment, property or facility . . . unless and until it shall have obtained from the Commission 
a certificate that public convenience and necessity require such construction.” 
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 The more relevant issue is whether an applicant is able to meet the criteria in Section 
8-406(b) of the Act.  In fact, Movants’ concerns about qualifying transmission infrastructure 
appear to relate more to the criteria in 8-406(b) than to the definition of a public utility in 
Section 3-105.  In that regard, given that the proposed line route is an issue to be considered 
under Section 8-406, it is difficult to see how Movants expect an applicant to already have the 
transmission infrastructure in place over a line route that Movants themselves are placing at 
issue.     
 
 In any event, unless those criteria in Section 8-406 are met, the Commission may not 
grant a certificate of public convenience and necessity and public utility status under Section 
8-406(b) authorizing an applicant to proceed with construction of a transmission line.  In the 
instant case, the applicant has sought authority under 8-406(b) and has filed extensive 
proposed evidence in purported support thereof, and other parties will be given an 
opportunity to address those issues.   
 
 In that respect, this case is clearly distinguishable from the Arkansas case cited by 
Movants and addressed in Rock Island’s response.  In the Arkansas case, unlike the current 
case, the Rock Island affiliate did not seek authorization to undertake construction of a 
transmission line, and therefore did not present information in support thereof. For that 
reason, the Arkansas case was dismissed, essentially as premature, without prejudice to 
refiling. 
 
 It is also observed, as noted by Rock Island and others, that the Commission has not 
limited the application process in Section 8-406 to those entities who are already certificated 
utilities. For example, in Docket No. 06-0179, one of the applicants that was granted a 
certificate to construct an electric transmission line and operate as a public utility in 
connection therewith, Ameren Illinois Transmission Company, was not an existing certificated 
public utility at the time of filing.     
 
 In conclusion, the Motions are denied with respect to Rock Island’s request for relief 
under Section 8-406. 
 
  With respect to the request to dismiss the relief sought under Section 8-503, it is noted 
that Commission has granted relief under Section 8-503 at the same time as a certificate was 
granted under Section 8-406. (e.g. see Docket No. 06-0179)  To the extent there is a concern 
in the current docket over whether the Commission could issue a Section 8-503 order 
authorizing and directing the construction of new facilities by a new entity to which the 
Commission was not simultaneously granting a certificate under Section 8-406 for the 
construction of the facilities, Rock Island agrees that the Commission could not do so.  (Rock 
Island Reply at 4-5)   Assuming without argument that Section 8-406 relief is granted to the 
applicant, the question of whether Rock Island should also be granted relief under Section 8-
503 at the same time is an issue that can be further addressed in the course of the 
proceeding as has been done in prior cases, and will not be further ruled upon at this time.  
 
 


