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REPLY BRIEF ON EXCEPTIONS 

OF THE 

PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by Attorney General Lisa Madigan, (the People), pursuant 

to Part 200.830 of the Rules of Practice of the Illinois Commerce Commission (“the Commission”), 

83 Ill.Admin.Code Part 200.830, and the schedule established by the Administrative Law Judge, 

hereby submit the following Reply Brief on Exceptions in response to the Brief on Exceptions filed 

by Citizens Telecommunications Company of Illinois; Frontier Communications of the Carolinas 

Inc.; Frontier Communications of DePue, Inc.; Frontier Communications of Illinois, Inc.; Frontier 

Communications of Lakeside, Inc.; Frontier Communications - Midland, Inc.; Frontier 

Communications of Mt. Pulaski, Inc.; Frontier North Inc.; Frontier Communications of Orion, Inc.; 

Frontier Communications – Prairie, Inc.; and Frontier Communications – Schuyler, Inc. (collectively 

“Frontier” or “the Companies”) on March 6, 2013. 

Initially, the People reiterate the arguments made in its Initial and Reply Briefs and reassert 

that Frontier failed to satisfy its burden of proving the conditions necessary in order for the 

Commission to grant its requested variance.  AG Initial Brief at 9; AG Reply Brief at 5-6.  In 

addition, the People support the arguments presented by Commission Staff (Staff) in its briefs and 

urge the Commission to reject Frontier’s proposed exceptions.  

The People assert that Frontier’s proposed exceptions should be rejected because the 

Companies presuppose the granting of the requested waiver where the record contains no evidentiary 

basis for the Commission to do so and the Companies also attempt to improperly supplement the 

record evidence to support its position.  Frontier is required to prove that that no customers will be 

harmed by its requested waiver and that the rule at issue (83 Ill. Admin. Code 735.180(a) and (d)) is 

unreasonable and unnecessarily burdensome.  As argued in the People’s Briefs, Frontier has not 
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met that standard.  See, generally, AG Initial Brief at 5-9; AG Reply Brief at 2-6.  Frontier’s 

proposed exceptions also do not otherwise elevate the record to a point of meeting this burden 

and should, therefore, be rejected. 

I. Frontier’s Part I exception is immaterial and an improper attempt to supplement the 

record. 

The People disagree with Frontier representations that the Commission analysis and 

conclusions are “fundamentally flawed due to an incorrect interpretation” of the record evidence 

and arguments that the record evidence shows that the maximum wait time for receiving a 

directory will be 10 days.  Frontier BOE at 3.  The People support the conclusion of the Proposed 

Order, which raises appropriate concerns that Frontier customers could experience delays in 

receiving new directories of up to 90 days, leaving them without access to the printed directories for 

that length of time.  Proposed Order at 11.   

The Commission should not be swayed by the Companies’ inappropriate and incorrect 

attempt to re-imagine the record evidence, which clearly states that:  

There have been occasions in the past where, due to directory consolidation, or for 

other reasons, that directory publication is delayed, sometimes by up to 90 days.  In 

those cases, customers have been expected to continue to use their current directory 

until the new directory is published.   

 

Frontier Ex. 1.0 at 16-17.  In its Brief on Exceptions, Frontier attempts to back-pedal from its own 

evidence by entering an interpretation of that testimony, seen for the first time in the Companies’ 

Brief on Exceptions, that the intent of the testimony was merely to illustrate that asking a customer to 

wait for seven to ten days would not harm them because, in the past, customers have been required to 

wait up to 90 days for new directories.  Frontier BOE at 5.  The Companies’ testimony speaks for 

itself.  The Companies cannot come in during this final stage of the proceeding and attempt to twist 

the record.  The Proposed Order, on the other hand, properly interprets this testimony to reflect the 
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real risk of harm facing customers where they could conceivably be in a situation where they are 

required to wait 90 days for a new directory.   

The People agree with the Proposed Order’s recitation of the Company’s testimony.  A clear 

reading of the Companies’ own words reveals their concession that an actual future risk of a 90-day 

delay exists.  They admit that it has happened in the past and the People note that there is nothing in 

the record to suggest that such a delay could not happen again in the future.  Conceivably, customers 

could dispose of their previous directories under a reasonable belief that a new directory will be 

forthcoming.  However, if that coincides with one of the Companies’ 90-day delays in distributing 

the new directory, customers could be without the important directory information for up to 90 days – 

an outcome for which the Proposed Order properly noted there is no justification.  Proposed Order at 

11.   

The Companies cannot come in, after the evidentiary hearing and two rounds of briefing, and 

attempt to supplement the record with additional clarifying statements that their witness apparently 

meant to say.  Contrary to Frontier’s reinterpretation of the record evidence, the record evidence in 

this docket, the very evidence entered by Frontier in the record, points to a risk of a 90-day delay in 

printing and delivering new directories.  The record, as it stands, does not support the Companies’ 

interpretation of its own testimony.  If the Companies wanted to clarify this testimony, the time for 

the Companies to enter clarifying evidence has long since passed.  Once the record is closed, as it has 

in this docket, Staff and the AG have no ability to cross-examine or object to additional evidence.  

Simply because the Companies might be dissatisfied with their testimony does not mean that they 

should get an opportunity to supplement or reinterpret it to the detriment of the parties in this docket 

and the customers in Frontier’s service territory.  The Proposed Order properly interpreted and 

applied this testimony.   
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The language of the Proposed Order is clear and it does not misinterpret or misapply the 

Companies’ testimony.  The PO clearly states that  

The Commission finds no justification for the possibility that customers with no other 

access to listings could wait up to three months for a Residential White Pages 

directory.  The current directory would persistently become further out of date and 

listings would grow increasingly unreliable as time progresses.  Moreover, if a 90-day 

delay can occur, even longer delays could result.” 

 

(Emphasis added) Proposed Order at 11.  A clear reading of the Proposed Order reveals that it roots 

its findings in the possibility of these delays.  The Companies take this language, which reflects an 

all-too real risk of harm to customers, and twist it to “in effect” reach an “improper” conclusion.  

Frontier BOE at 5.  The record in this case does not support the Companies’ inflammatory argument, 

but rather, it supports the findings of the Proposed Order as written.   

Moreover, Frontier claims that the cessation of delivery of the white pages directory is merely 

a “change in the process for distribution.”  BOE at 4, citing to Frontier Ex. 2.0 at 3.  In its first 

exception, Frontier makes a futile attempt to demonstrate compliance with its obligation to 

provide vital information, including residential telephone numbers, as mandated by the existing 

regulations.  In support of this argument, Frontier argues that it will continue to publish and 

distribute an annual directory.  Frontier BOE at 3.  Through its exception, Frontier is effectively 

asserting that its revenue-generating Yellow Pages should be a substitute for the important 

information contained in the residential white page directories that it is obligated to deliver , 

providing all of the information except for the residential listings.  Id. at 3.  However, this 

substitute directory that Frontier will provide does not include the required residential listings.  

As previously argued in the People’s Initial Brief and Reply Brief, the revenue-generating 

Yellow Pages are not an acceptable substitute for the White Pages residential listings.  AG 

Initial Brief at 7; AG Reply Brief at 6. 
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As argued in the People’s Brief, Frontier has a pre-existing distribution and production 

network that it plans on continuing to utilize.  AG Initial Brief at 7.  Frontier’s argument in support of 

its proposed exception highlights this fact (see Frontier BOE at 3), and proves that the rule is not 

unreasonable or unnecessarily burdensome.  In fact, Frontier’s insistence that it will continue to 

deliver the revenue-generating directories simply highlights that it is not burdened by this rule.  

Based on the foregoing, Frontier’s proposed exception should be rejected.  

II. Frontier’s second exception is not supported by the record, fails to establish that 

customers will not be harmed, and fails to demonstrate that the rule is 

burdensome or unreasonable. 

 

In Frontier’s Part II to its brief on exception, it attempts to strengthen its position by citing 

to the Commission Order in docket 11-0668, arguing that the Commission’s findings in that order 

are factually the same and supported by the record evidence in this proceeding.  Frontier BOE at 

7.  Initially, the People note that the Commission should disregard Frontier’s Part II exception in 

its entirety because it represents an end-run around the order of the ALJ dated January 2, 2013 

excluding the subject of this exception from the record.  The People also note that this section is 

the subject of a pending Motion to Strike filed by Staff counsel on March 6, 2013.   

Pending resolution of that motion to strike, the People further argue that Frontier 

provides an insufficient factual nexus between the dockets and fails to support its exception with 

record evidence.  Therefore, the Commission should disregard this exception.  Frontier, in its 

exception, ignores the important factual differences between these two dockets.  While Frontier’s 

customers reside primarily in less-densely populated areas, the customers in docket 11-0668 

lived in and around Chicago, the State’s most densely populated area.  See ICC Docket No. 11-

0668, Final Order (November 20, 2012) at 16.  This key difference becomes vital where Staff 

and the AG demonstrated in briefs that less densely populated areas such as those served by 

Frontier do not have regular access to broadband services or to certain electronic media.  AG 
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Initial Brief at 5; Staff Initial Brief at 7-8.  Frontier failed to counter these arguments when it 

failed to place any relevant evidence into the record to support its sweeping claims as to 

electronic media and its Illinois customers.  Its BOE similarly fails to recognize the differences 

in accessibility of broadband service in urban versus rural areas and its exception should be 

disregarded by the Commission.   

Furthermore, Frontier’s exception presupposes that it has proven that customers will not 

be harmed by the removal of the white pages from the regular directories.  However, the People 

and Staff have demonstrated throughout this docket the importance of customer-specific data 

and noted Frontier’s failure to provide such evidence.  AG Initial Brief at 5-6.  As noted in the 

People’s Initial Brief, Frontier failed to provide any Illinois-specific evidence to support its 

claim that no Illinois residents would be harmed by the waiver.  AG Initial Brief at 4.  This 

was similarly a concern of Staff witness Ms. Howard, who also concluded that “a significant 

degree of harm” could come to customers by granting the Company’s waiver request.  Staff 

Ex. 2.0 at 4.  The People also note that Staff’s evidence showed that up to 25% of the Illinois 

residents in question may be without broadband access and that 57% of vulnerable low-income 

customers in Frontier’s service area are without broadband.  AG Initial Brief at 5-6.  Frontier has 

provided no evidence to counter these statistics and its proposed exceptions should be rejected. 

Frontier’s proposed exception also does not address any of these arguments and does 

not attempt to explain why it never provided Illinois-specific customer data.  As the People 

argued in its Reply Brief, Frontier “refuses to acknowledge the reality of the Illinois marketplace: that 

electronic media, while perhaps pervasive among some segments of the population, is not ubiquitous, 

particularly in the rural and less-populated areas that Frontier serves.”  AG Reply Brief at 2.  Without 

the white pages directory, vulnerable customers may ultimately resort to some form of directory 
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assistance at an additional cost.  Frontier’s exception fails to address this serious concern, and 

should, therefore, be rejected by the Commission. 

III. Frontier’s Clarifying Language Is Immaterial Where Frontier Has Not Met Its 

Burden that the Waiver Should be Granted 

 

The People disagree with Frontier’s proposed clarifying language.  Frontier BOE at 9-12.  

As argued in the People’s and Staff’s Initial Briefs and Reply Briefs, Frontier has not met its burden 

of proving that no harm will come to Illinois customers and that the rule is unnecessary or 

burdensome.  As demonstrated in these briefs, the lack of reliable and readily available broadband 

service in the rural markets served by Frontier has a noticeable impact on the residents of these areas 

and a likelihood of harm exists where these residents are at risk of not having reliable and continuous 

access to the important information contained in the directories.  Therefore, Frontier’s suggested 

changes to the language of the Proposed Order are immaterial and should be disregarded by the 

Commission. 

IV. Conclusion 

Wherefore, the People urge the Commission to modify the Proposed Order consistent with 

the arguments presented above. 

Respectfully Submitted,  
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Lisa Madigan, Attorney General 
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