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STAFF OF THE ILLINOIS COMMERCE COMMISSION 

REPLY TO BRIEFS ON EXCEPTIONS 

 

 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

and pursuant to Section 200.830 of the Illinois Commerce Commission’s (“Commission” or 

“ICC”) Rules of Practice (83 Ill. Adm. Code 200.830), respectfully submits its Reply Brief on 

Exceptions in the above-captioned matter. 

I. Procedural History 

On May 3, 2012, the above-named Frontier companies (collectively, “Frontier”) filed 

their Verified Petition for a Wavier from the Directory Distribution Requirements of 83 Ill. Adm. 

Code Part 735.180 (“Petition”). The Petition was filed pursuant to Section 13-513 of the Illinois 

Public Utilities Act (“PUA” or “Act”). Petition at 3.  Section 13-513 permits telecommunication 

carriers to petition for waiver of the application of a rule issued pursuant to the Act under certain 



circumstances. 220 ILCS 5/13-513. Pursuant to this Section, Frontier seeks to cease the delivery 

of printed white page telephone directories throughout portions of its Illinois service territory. 

Frontier Ex. 1.0 at 5.  

Under Section 13-513, the Commission may conduct an investigation of the petition for 

waiver on its own motion. 220 ILCS 5/13-513. On May 10, 2012, Staff filed its Request for 

Investigation (“Request”). On May 22, 2012, Staff’s Request was granted by the Commission. 

The Illinois Attorney General’s Office entered an appearance on June 4, 2012. An evidentiary 

hearing was held on October 16, 2012, and appearances were entered by counsel on behalf of 

Frontier, the Illinois Attorney General’s Office (“AG”), and Staff. Frontier presented the pre-

filed direct testimony and surrebuttal testimony of Desiree Demanincor, as well as the exhibit 

accompanying Ms. Demanincor’s direct testimony, Frontier Ex. 1.1, all of which were admitted 

into evidence. Tr. at 16. Counsel for Staff moved into evidence the corrected direct testimony of 

Kathy Stewart along with the attached Staff exhibit 1.01, and the direct testimony of Joan 

Howard. Tr. at 23.  The Office of the Attorney General did not present any evidence. At the 

conclusion of the hearing on October 16, 2012, the matter was marked HEARD and TAKEN.  

Tr. at  26.  

On December 4, 2012, Frontier filed a Motion for Leave to File Supplemental Brief on 

Petition for Waiver requesting leave to file a supplemental brief to address the impact of the 

Commission’s ruling in Docket No. 11-0668. Frontier argued that the instant docket presents 

similar questions of fact and law as were ruled upon by the Commission in its November 21, 

2012, Final Order  in ICC Docket No. 11-0668. On December 19, 2012, Staff filed a Response to 

Frontier’s Motion for Leave to File Supplemental Brief (“Staff Response”) arguing that a 

Supplemental Brief would be unfairly prejudicial at that point in the proceeding, as it would 



improperly allow Frontier to raise new questions of fact, which were not addressed in the record, 

and deny Staff the opportunity to raise new facts to rebut them. On January 2, 2013, the 

Administrative Law Judge (“ALJ”) denied Frontier’s Motion for Leave to File Supplemental 

Brief on Petition for Waiver.  

On February 21, 2013, the ALJ’s Proposed Order was filed. Staff, Frontier, and the AG 

filed their respective Briefs on Exceptions (“BOE”) on March 6, 2013. Staff believes Frontier 

improperly included the arguments based on the same questions of fact it attempted to address in 

its Motion for Leave to File Supplemental Brief on Petition for Waiver, which are not based on 

the record, and which were not allowed into the record previously.  See BOE of Frontier at 6-9. 

Therefore, Staff has filed a Motion to Strike the portion of Frontier’s BOE that makes this 

improper discussion, “Part II.”  See Staff Motion to Strike, filed March 1, 2013.  

II. Discussion 

While Staff will not reiterate its full arguments from its Motion to Strike here, Staff 

maintains the Commission should not consider the arguments made by Frontier in Part II of its 

BOE because Frontier improperly argues facts which are not contained in the record, which 

should be reason enough to strike the arguments, and because allowing Frontier to argue those 

facts for the first time in its BOE would unfairly prejudice Staff and Intervenors at this point in 

the proceeding. Therefore, Staff respectfully reiterates its belief that the Commission should not 

consider the arguments contained in Part II of Frontier’s BOE. Frontier BOE at 6-9; see, e.g., 

Commonwealth Edison Company, Application for a Certificate of Public Convenience and 

Necessity, under Section 8-406 of the Illinois Public Utilities Act to construct, operate and 

maintain new electric transmission line in Lake County, Illinois, Order, Docket No. 92-0121, 

1995 WL 17200399 at *7 (Apr. 12, 1995) (stating ALJs “are required to formulate 



recommendations to the Commission based on the evidence presented into the record . . . [doing 

otherwise] would have the [ALJs] ignore the record and recommend to the Commission a course 

of action on a proposal which at this point is nothing more than speculation.”). 

Staff also believes the Commission should reject the arguments made by Frontier in Part I 

of its BOE. See BOE of Frontier at 3-6. Frontier argues that the Proposed Order is 

“fundamentally flawed” in that it “misapplied the evidence” showing that customers may have to 

wait 90 days or more to receive Residential White Pages due to delays in publishing. Id. at 3. 

Frontier then goes on to argue that “[o]nly the process for distribution of Residential White Page 

listings would be changed and Frontier would immediately, and without any charge, provide any 

customer that requests a copy of the latest residential white page listing with a copy of those 

listings.” Id. (citing Frontier Ex. 2.0 at 3). Frontier then reasserts that it would be committed to 

processing and shipping requested Residential White Pages “in such a manner so as the 

requesting customer would receive the residential listings within ten days,” and argues that 

printing time and potential printing/publishing delays should not be considered by the 

Commission. BOE of Frontier at 4, 5. Finally, Frontier argues that it is already allowed to require 

customers use old directories for up to 15 months, and implies any publishing delays should be 

similarly permissible. Id. at 6. 

First, while Frontier asserts that “only distribution” of Residential White Pages would be 

changed, “Frontier estimates that it could save in excess of 45,000 pounds of paper per year by 

reducing the size of its directories, and in addition, reduce the energy associated with printing, 

binding, and distributing these listings.” Frontier Ex. 1.0 at 9; Frontier Initial Brief at 14 

(emphasis added). Clearly, Frontier plans to limit or entirely eliminate printing of the Residential 

White Pages in question. That leaves two possibilities for how Frontier will fulfill requests for 



Residential White Pages: (1) Frontier will have a limited supply of Residential White Pages 

available upon request for immediate distribution; or (2) Frontier will have no Residential White 

Pages available upon request for immediate distribution. If it is the former, then the potential 

exists that more than the limited printed reserve will be requested by Illinois customers, and at 

least some customers could be required to wait for publishing before distribution of their 

requested Residential White Page listings. If it is the latter, then every customer requesting 

Residential White Pages will have to wait for publishing. As the ALJ found, Proposed Order at 

11, and Frontier admitted, Frontier Ex. 1.0 at 6, this printing process has been known to take up 

to 90 days, and Staff agrees with the ALJ that any such delay would  impermissibly harm the 

customers.;. Furthermore, because Frontier clearly intends to limit or cease printing of the 

Residential White Pages in question, it is not only appropriate, but necessary, for the ALJ to 

consider potential publishing times delaying access to requested Residential White Pages 

associated with the Petition for Waiver. 

Second, Frontier attempts to deflect the issue by implying it already has the ability to 

delay distribution of Residential White Pages by up to 90 days. BOE of Frontier at 6; citing 83 

Ill. Adm. Code 735.180(a)(2). However, Frontier utterly mischaracterizes the effect of Rule 

735.180(a)(2). Under that Rule, Frontier may, provided that it gives written notice to the 

Commission delay publication of directories for up to 30 days: “[f]or the purpose of 

consolidating directories, variation in publisher's printing schedules, coordination with a large 

number of telephone number changes, or other good and sufficient reason[.]” 83 Ill. Adm. Code 

735.180(a)(2) (emphasis added). Frontier’s failure to publish a sufficient number of directories is 

scarcely a “good or sufficient reason” for a delay in distribution. The remainder of Section 

735.180(a)(2) is even less congenial to Frontier’s position, stating that: 



[A]n additional sixty (60) days may be allowed by the Commission upon 

notification by letter of the rescheduled publication dates and reason for the 

additional delay.  In deciding whether to grant the delay, the Commission shall 

consider, among other things, physical impossibility and the consolidation of 

exchanges. 

 

Id. 

 

Frontier choose to read this rule to provide that Frontier, at its election, may  unilaterally   

delay publication of directories for up to 90 days, when in fact the Rule in question permits 

Frontier a 30-day grace period for enumerated reasons, after which the Commission may, in its 

discretion, afford Frontier an additional sixty days, again for cause shown. These are vastly 

different, and the limited authorization of publication delays subject to Commission oversight 

cannot be used by Frontier to assert all delays should be acceptable. Id.  

III. Conclusion 

Frontier has failed to meet its burden of proof showing that the requested waiver will not 

harm consumers, that no party will be injured by the granting of it, and that the rule requiring 

general distribution of residential white page listings is unreasonable or unnecessarily 

burdensome. The arguments Frontier makes to discount the potential publishing delays should be 

rejected; the Commission should take the potential for time delays associated with printing into 

account, and Staff agrees that the resulting potential for substantial delays in customers receiving 

Residential White Pages could result in impermissible harm to customers.   

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully requests that 

the ALJ’s Proposed Order be submitted to the Commission unchanged. 
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