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INITIAL POST-HEARING BRIEF OF NORTH SHORE GAS COMPANY 
AND THE PEOPLES GAS LIGHT AND COKE COMPANY 

North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (together, the “Utilities”), by their counsel, submit this Initial Brief. 

I. INTRODUCTION 

A. Overview/Summary 

1. The Utilities’ Existing Rates Fall Far Short 
of Recovering Their Costs of Service 

These Dockets are 2013 “future test year” rate cases.  The Utilities’ proposed revenue 

requirements are based on their forecasted costs for 2013 (duly examined by independent 

Certified Public Accountant Deloitte and Touche LLP (“Deloitte”)), subject to appropriate 

ratemaking adjustments, revisions, and updates.1  Among other updates, the Utilities’ surrebuttal 

reduced their rate bases to reflect the availability of “bonus depreciation” in 2013 under the 

American Taxpayer Relief Act of 2012 (the “fiscal cliff” legislation, enacted January 2, 2013).2 

                                                 
1  E.g., Gregor Direct (“Dir.”), PGL Exhibit (“Ex.”) 5.0 Rev., 4:81 – 9:200; Gregor Dir., NS Ex. 5.0 Rev., 4:81 –
 9:189.  The Illinois Commerce Commission’s (the “Commission” or “ICC”) rules require that in future test year 
cases an independent CPA examine the utility’s forecasted financial statements and make a statement confirming 
that they comply with the Guide for Prospective Financial Information of the American Institute of Certified Public 
Accountants.  83 Ill. Adm. Code § 285.7010.  Deloitte performed that examination and made the confirmation.  
Gregor Dir., PGL Ex. 5.0, 9:184-200; Gregor Dir., NSG Ex. 5.0, 8:174 – 9:189. 
2  E.g., Hengtgen Surrebuttal (“Sur.”), NS-PGL Ex. 43.0, 2:40-43, 25:565-571; NS-PGL Exs. 43.4P and 43.4N. 
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The final calculations of the Utilities show that in 2013, under existing rates, Peoples Gas 

will under-recover its base rate costs of service by $96,996,000, and North Shore will 

under-recover its base rate costs of service by $9,570,000.3  The revenue deficiencies are driven 

almost entirely by operating expense and plant investment cost increases, as discussed in 

Section III of this Initial Brief.  The Utilities, in order to narrow the contested issues, reduced 

their proposed rates of return in surrebuttal.4  Only $3.7 million of Peoples Gas’ cost recovery 

shortfall is attributable to the very slightly increased rate of return that Peoples Gas proposes 

over the level approved in the Utilities’ 2011 rate cases (North Shore Gas Co., et al., ICC Docket 

Nos. 11-0280, 11-0281 Cons. (Order Jan. 10, 2012) (“Peoples Gas 2011”)).5  The North Shore 

cost recovery shortfall reflects a $1.1 million offset due to its proposing a slightly decreased final 

rate of return versus the level approved in Peoples Gas 2011 Order.6 

The Commission must establish new rates that allow the Utilities the opportunity to 

recover fully their costs of service, both as a matter of constitutional and statutory principle and 

in the long-term interests of the Utilities’ customers and shareholders alike.  The Commission is 

legally required to establish just and reasonable rates.  220 ILCS 5/9-201(c).  The rates must be 

just and reasonable to the utility and its stockholders as well as customers.  Bus. and Prof. People 

for the Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208, 585 N.E.2d 1032, 1045 

(1991).  Moreover, as the Commission stated in its Order in the Utilities’ 2011 rate cases: 

 Under long established federal and Illinois constitutional law, and Illinois 
ratemaking law, a utility’s rates must be set so as to allow it the opportunity to 
obtain full recovery of its prudent and reasonable costs of service, including its 
costs of capital.  ….  Allowing a utility the opportunity to recover fully its costs of 

                                                 
3  E.g., NS-PGL Ex. 42.1P, lines 1, 5; NS-PGL Ex. 42.1N, lines 1, 5. 
4  Moul Sur., NS-PGL Ex. 39.0, 1:19 – 2:31; Gast Sur., NS-PGL Ex. 38.0, 5:95-106. 
5  Schott Sur., NS-PGL Ex. 37.0, 11:202. 
6  Schott Sur., NS-PGL Ex. 37.0, 12:214. 
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service, including its costs of capital, is in the long-term interests of customers, 
because this is necessary in order for the utility to be able to provide adequate, 
safe, and reliable service over time at the least long term cost. 

Peoples Gas 2011 Order at p. 5 (citations omitted). 

The Commission, therefore, should approve the Utilities’ final revenue requirement 

calculations, and, accordingly, establish new rates that allow the Utilities the opportunity to 

recover fully their costs of service.  The Utilities note that even if the Commission approves the 

Utilities’ final figures, the Utilities still will experience significant under-recoveries of their costs 

in 2013, shortfalls that never will be remedied.  The rates being set in the instant Dockets will not 

go into effect until July 2013, and thus the Utilities will experience the revenue impact of the 

new rates for only half of 2013.7  Their existing rates, which were set in their 2011 rate cases, are 

based on a forecasted 2012 test year, and thus do not reflect their increased costs of service in 

2013.  See Peoples Gas 2011 Order at p. 5 (test year).  The proposed new rates nonetheless 

would be a proper and useful step toward cost recovery. 

2. Staff, the AG, and CUB-City Propose Devastating 
Adjustments to Peoples Gas’ Recovery of the Costs 
of Its Accelerated Main Replacement Program 

The Commission’s Staff (“Staff”) and intervenors the AG and the CUB-City8 propose 

numerous large revenue requirement adjustments that would sharply reduce the ability of the 

Utilities to recover their costs.  Those proposals are highly problematic in many ways, but most 

troubling is that many of them are based on numbers games and/or the application of theory 

without regard to critical facts regarding the Utilities’ cost recovery.  In other words, they are 

arbitrary and punitive. 

                                                 
7  E.g., Schott Dir., PGL Ex. 1.0 Rev., 13:268-271; Schott Dir., NS Ex. 1.0 Rev., 12:240-243. 
8  The Illinois Attorney General’s Office (the “AG”), the Citizens Utility Board (“CUB”), and the City of Chicago 
(the “City”), the latter two together “CUB-City”. 
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The most ruinous adjustments are the Staff, AG, and CUB-City proposals that would 

prevent Peoples Gas from recovering very large amounts of the costs of its Accelerated Main 

Replacement Program (“AMRP”), to the point of jeopardizing continuation of the AMRP. 

The Commission previously has found that the long-term benefits of the AMRP include, 

among other things, significant reductions in operating expenses, enhancements of reliability, 

and, as to customers served by the legacy low-pressure system, the ability to use more energy 

efficient appliances and equipment.9  The AMRP also involves a new apprentice training 

program and 500 highly skilled jobs that are at risk if the AMRP is put at risk.10 

Staff, in particular, nonetheless has taken positions that arbitrarily would reduce Peoples 

Gas’ recovery of the costs of the AMRP.  Staff proposes to disallow recovery of $95,794,000 of 

2012 AMRP investments (gross plant amount) that were prudent, reasonable in amount, and used 

and useful, based on the contrived theory that Staff’s own (erroneous) assertion that the AMRP is 

significantly behind schedule somehow warrants disallowing amounts actually spent, as 

discussed in Section IV.C.2.b of this Initial Brief.  Staff makes that proposal even though its 

witness who made the proposal agreed on cross-examination that Peoples Gas’ 2012 AMRP 

investments are or will be used and useful in 2013.11  The impropriety and unfairness of the Staff 

proposal cannot be over-stated.  Even the AG and CUB-City did not propose to deny recovery of 

any 2012 AMRP investments.   

                                                 
9  See North Shore Gas Co., et al., ICC Docket Nos. 09-0166, 09-0167 Cons. (Order Jan. 21, 2010) (“Peoples Gas 
2009”), pp. 164-173, aff’d in part and rev’d in part, People ex rel. Madigan v. Illinois Commerce Comm’n, 2011 IL 
App (1st) 100654, 958 N.E.2d 405 (2011), appeal denied, 963 N.E.2d 246 (Ill. 2012).  (The Appellate Court, among 
other things, reversed on single issue ratemaking grounds the Commission’s approval of Rider ICR – Infrastructure 
Cost Recovery, which was related to the AMRP, but did not make any holding contrary to the Commission’s 
findings on the above benefits of the AMRP.) 
10  Schott Rebuttal (“Reb.”), NS-PGL Ex. 22.0 2nd Rev., 7:127-140. 
11  E.g., Seagle Tr. 2/7/13, 627:1-7.    
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Staff also proposes to remove from rate base another $122,804,000 of 2013 AMRP 

investments (gross plant amount), although Staff splits this adjustment into two parts, based on a 

similar contrived theory and Staff’s “average rate base” proposal, as discussed in Sections IV.C.1 

and IV.C.2.b of this Initial Brief.  The AG and CUB-City also advocate the removal from rate 

base for very large amounts of 2013 AMRP investments through the average rate base method, 

and in rebuttal the AG jumped on Staff’s 2013 AMRP investment adjustment bandwagon in the 

guise of a new AG-proposed Construction Work in Progress (“CWIP”) adjustment, as discussed 

in those Sections and Section IV.C.2.c.  Although the 2013 AMRP adjustments of Staff, the AG, 

and CUB-City predominately involve forecasted spending, by the time the rates set in this case 

are in effect, it will be the second half of 2013, as discussed earlier, and thus a far greater share 

of the 2013 AMRP investments will have been made. 

The real world impacts of the AMRP adjustments proposed by Staff, the AG, and 

CUB-City cannot be ignored.  As Utilities witness James Schott, Integrys Energy Group, Inc. 

(“Integrys”) Chief Financial Officer, stated: 

The Staff, AG, and CUB-City proposals to reduce recovery of plant 
investment costs have real world consequences in utility operations.  No utility 
can sustain its plant investment program over time if its regulator does not afford 
the utility the real opportunity to recover the costs of those investments.  In 
particular, Peoples Gas cannot sustain its investments in accelerated main 
replacement if the Commission were to approve Staff’s and intervenors’ proposed 
extremely large reductions in AMRP cost recovery.  Substantial cost 
under-recoveries also can reduce, over time, the ability of a utility to raise capital 
in the capital markets at a reasonable cost. 

Schott Reb., NS-PGL Ex. 22.0 2nd Rev., 2:38 – 3:45.  While Peoples Gas cannot be definitive at 

this time about how it will budget for main replacement spending in the future as a result of 

different hypothetical levels of deficient cost recovery if they were to be approved in the final 

Order, Peoples Gas’ inability to produce a precise “flow chart” for what it will do in the various 

scenarios does not make the above concerns any less real.  Peoples Gas has not made advance 
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management level decisions on this subject in anticipation of the different permutations of how 

the Commission might rule, but this does not change the reality that the proposed disallowances 

put the AMRP at risk. 

3. Staff, the AG, and CUB-City Propose 
Numerous Other Arbitrary Reductions 
in the Utilities’ Costs of Service 

Staff, the AG, and CUB-City also propose numerous other unwarranted adjustments to 

the Utilities’ costs of service.  Their average rate base proposal, referenced above, not only 

dramatically affects Peoples Gas’ recovery of AMRP costs, but also reduces the Utilities’ 

recovery of plant investments in general.  Their theory for how to calculate the amounts of the 

Utilities’ rate base costs in 2013 is not entirely without merit at the concept level, but it is not the 

only permissible method, because the “end of year” method also is allowed under the 

Commission’s rules.  Looking at the actual facts of the instant cases, it becomes clear that, 

because the rates being set will not go into effect until July 2013, use of the end of year method 

is more appropriate to set just and reasonable rates that allow the Utilities the opportunity to 

recover fully their costs of service.  This subject is discussed in Section IV.C.1 of this Initial 

Brief. 

Staff, the AG, and CUB-City propose many other adjustments that disregard essential 

facts in favor of numbers games and/or theory.  The fact that there are so many such adjustments, 

too many even to list, much less to discuss, in this Introduction, does not mean that any of them 

are warranted.  The proposals’ lack of merit is not made up for by their volume.  Those 

adjustments include, but are not limited to: 

 Staff’s and the AG’s respective proposed unreasonable reductions in 
recovery of the Utilities’ expenses for the legacy sewer lateral cross bore 
program in 2013 (Section V.C.5.b of this Initial Brief); 
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 the AG’s and CUB-City’s respective proposed unreasonable reductions in 
recovery of Peoples Gas’ increased expenses due to new Chicago 
Department of Transportation Regulations (Section V.C.5.c); 

 the AG’s unprecedented, and, more importantly, arbitrary proposal to 
reduce the Utilities’ operating expenses based on a “productivity” 
improvement theory (Section V.C.6); 

 Staff’s and the AG’s respective erroneous proposed reductions in recovery 
of expenses allocated to the Utilities for support by Integrys’ service 
company, Integrys Business Support, LLC (“IBS”) (Section V.C.7.a); 

 the AG’s peculiar new opposition to revising the Utilities’ final Invested 
Capital Tax expenses to reflect the applicable rulings of the Commission 
in its final Order (Section V.D); 

 the AG’s and CUB-City’s opposition to properly calculating income tax 
expenses (Section V.E); and 

 the AG’s miscalculation of the Gross Revenue Conversion Factor 
(Section V.F.2).  

The disputed Staff, AG, and CUB-City proposed adjustments should not be adopted. 

In a departure from the Utilities’ last three cases, there is apparent agreement on several 

components of their cost of capital.  There appears to be agreement on the Utilities’ capital 

structures.  The Utilities and Staff agree as to the Utilities’ short-term and long-term debt costs.  

Although there is not agreement on the Utilities’ return on equity (“ROE”), there are fewer 

contested issues as to how the ROE should be calculated.  The Utilities propose a modest 

increase in their current ROEs of 9.45% to 10.00%, a rate supported by not only the 

mathematical models the Commission traditionally relies on to calculate ROE, but also the 

average ROE recently authorized for other natural gas utilities around the country. 
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4. Staff and the AG Oppose Rate Designs that Properly Provide for Fixed Cost 
Recovery and Reduce the Extent of Over- or Under-Recovery of the Utilities’ 
Approved Revenue Requirements 

Consistent with long-standing Commission policy, the Utilities each proposed greater, yet 

still gradual, recovery of fixed costs through fixed charges.12  The Utilities also proposed an 

alternative rate design that would place Commission-approved straight fixed variable (“SFV”) 

rates into effect were a court or the Commission to reject the Utilities’ decoupling mechanism, 

Rider VBA (Volume Balancing Adjustment).13  The AG opposes both this gradual movement to 

more recovery of fixed costs through fixed charges and the continuation of Rider VBA, which 

the Commission made permanent in Peoples Gas 2011.  Moreover, Staff and the AG oppose an 

alternative rate design that would place Commission-approved SFV rates into effect were a court 

or the Commission to reject Rider VBA.  The effect is that the Utilities, and their customers, 

would have increased vulnerability for over- or under-recovery of approved fixed costs, and, 

relative to the Commission’s decisions for other large Illinois gas utilities (Ameren Illinois and 

Northern Illinois Gas Company d/b/a Nicor Gas Company) would have significantly less fixed 

cost recovery through fixed charges.14 The Commission should approve the Utilities’ rate design 

proposals, including their alternative proposal. 

B. Nature of Operations 

1. North Shore 

North Shore is engaged in the business of transporting, purchasing, storing, distributing 

and selling natural gas at retail to approximately 158,000 residential, commercial, and industrial 

                                                 
12  E.g., Grace Dir., PGL Ex. 12.0 Rev., 9:186 – 10:209, 15:326 – 17:357. 
13  E.g., Grace Dir., PGL Ex. 12.0 Rev., 3:59-61, 11:221-224, 15:326 – 19:415, 21:463-468; Grace Sur., NS-PGL 
Ex. 48.0 Rev., 10:216 – 11:254 (revisions to proposed tariff language). 
14   E.g., Grace Reb., NS-PGL Ex. 32.0, 2:34-40, 3:46-48, 5:121 – 31:687, 34:767 – 42:973; Grace Sur., NS-PGL 
Ex. 48.0 Rev., 2:34 – 3:50, 4:78 – 11:254. 
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customers within 54 communities in Lake and Cook Counties, Illinois.  This service territory 

covers about 259 square miles.  The company owns approximately 2,303 miles of gas 

distribution mains and approximately 96 miles of transmission lines.  North Shore employed 

approximately 163 people at the time these cases were filed.  North Shore is a wholly-owned 

indirect subsidiary of Integrys.  Schott Dir., NS Ex. 1.0 Rev., 8:157-164. 

2. Peoples Gas 

Peoples Gas is engaged in the business of transporting, purchasing, storing, distributing 

and selling natural gas at retail to approximately 826,000 residential, commercial, and industrial 

customers within the City of Chicago.  This service territory covers about 237 square miles and 

has a population of approximately three million people.  The company owns approximately 

4,119 miles of gas distribution mains and approximately 419 miles of transmission lines.  

Peoples Gas also owns a gas storage field, Manlove Field.  Peoples Gas employed approximately 

1,162 people at the time these cases were filed, nearly all within the City of Chicago.  Peoples 

Gas is a wholly-owned indirect subsidiary of Integrys.  Schott Dir., PGL Ex. 1.0 Rev., 8:174 –

 9:184. 

II. TEST YEAR (Uncontested) 

The Utilities proposed calendar year 2013, the twelve months ending December 31, 2013, 

as the test year.  Moy Dir., NS Ex. 6.0, 4:87 – 5:100; Moy Dir., PGL Ex. 6.0, 4:87 – 5:100.  The 

2013 test year data were based on the Utilities’ forecasted 2013 revenues, expenses, and rate 

bases, subject to appropriate adjustments.15  The proposed test year is reasonable (Moy Dir., NS 

Ex. 6.0, 2:33-35; Moy Dir., PGL Ex. 6.0, 2:33-35) and is uncontested. 

                                                 
15  Moy Dir., NS Ex.  6.0, 5:89-90, 7:131-132; Gregor Dir., NS Ex. 5.0 Rev., 4:90-5:92; Moy Dir., PGL Ex. 6.0, 
5:89-90, 7:131-132; Gregor Dir., PGL Ex. 5.0 Rev., 4:90-5:92. 
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III. REVENUE REQUIREMENT 

A. North Shore 

North Shore’s final proposed base rate revenue requirement is $85,703,000, or 

$87,313,000 if costs recovered as Other Revenues ($1,610,000) are included, and is just and 

reasonable based on the testimony and other exhibits in evidence.  E.g., Moy Sur., NS-PGL 

Ex. 42.0 Rev., 3:52-58; NS-PGL Ex. 42.1N, lines 1, 5, 10, and 11, col. [H]. 

At each of the direct, rebuttal, and surrebuttal testimony stages, the Utilities presented pie 

charts showing the drivers of their cost increases over the levels approved in the Peoples Gas 

2011 Order and summary information regarding those drivers.  The surrebuttal pie chart for the 

North Shore cost drivers is as follows: 
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Schott Sur., NS-PGL Ex. 37.0, 12:214. 

As the chart reflects, the main drivers are increases in operating expenses and plant 

investment costs, with North Shore requesting a lower cost of capital than approved in the 

Peoples Gas 2011 Order.  The Utilities also presented: 

 high level discussion of the drivers as to both of the Utilities;16 

 discussion and support for the Utilities’ major additions to plant in service since 

their 2011 rate cases;17 and 

                                                 
16  Schott Dir., NS Ex. 1.0 Rev., 8:174 – 11:231; Schott Dir., PGL Ex. 1.0 Rev., 9:194 – 12:259; Schott Reb., NS-
PGL Ex. 22.0 2nd Rev., 10:192 – 13:234;  Schott Sur., NS-PGL Ex. 37.0, 10:193 – 13:221. 
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 discussion and explanation of the significant variances in the Utilities’ operating 

expenses from 2011 to 2013.18 

In addition, of course, the Utilities provided evidence fully supporting their entire 

revenue requirements.  See, e.g., the discussion in Sections IV.A, V.A, and VI (introduction) of 

this Initial Brief.  North Shore’s final revenue requirement should be approved. 

B. Peoples Gas 

Peoples Gas’ final proposed base rate revenue requirement is $628,894,000, or 

$645,089,000 if costs recovered as Other Revenues ($16,195,000) are included, and is just and 

reasonable based on the testimony and other exhibits in evidence.  E.g., Moy Sur., NS-PGL 

Ex. 42.0 Rev., 3:52-58; NS-PGL Ex. 42.1P, lines 1, 5, 10, and 11, col. [H] 

The surrebuttal pie chart showing the drivers of Peoples Gas’ cost increases over the 

levels approved in the Peoples Gas 2011 Order is as follows: 

                                                                                                                                                             
17  E.g., Hayes Dir., PGL Ex. 14.0 (entire); Hoops Dir., PGL Ex. 8.0, 9:187 – 12:254; PGL Exs. 8.1, 8.2; Hoops Dir., 
NS Ex. 8.0, 8:155 – 13:282; NS Ex. 8.1.  The information on major additions to plant in service was revised, when 
applicable, in the Utilities’ rebuttal and surrebuttal. 
18  Gregor Dir., PGL Ex. 5.0 Rev., 12:249 – 16:355; Gregor Dir., NS Ex. 5.0 Rev., 11:237 – 14:296. 
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Schott Sur., NS-PGL Ex. 37.0, 11:202. 

As the chart reflects, the main drivers are increases in operating expenses and plant 

investment costs, with Peoples Gas requesting only a slightly higher cost of capital than 

approved in the Peoples Gas 2011 Order. 

Please see also the discussion in Section III.A above regarding the Utilities’ evidence 

discussing and supporting the drivers, major additions to plant in service, variances in operating 

expenses, and their entire revenue requirements.  Peoples Gas’ final requirement should be 

approved. 
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IV. RATE BASE 

A. Overview/Summary/Totals 

1 and 2. North Shore and Peoples Gas 

North Shore’s surrebuttal presented a year-end rate base of $209,116,000, reflecting 

adjustments proposed by Staff and intervenors that the utility agreed with or accepted in whole 

or in part, certain updates, and the correction of certain prior calculation errors.  Hengtgen Sur., 

NS-PGL Ex. 43.0, 26:587-592; NS-PGL Ex. 43.1N (Sched. B-1); NS-PGL Ex. 43.2N 

(Sched. B-2). 

Peoples Gas’ surrebuttal presented a year-end rate base of $1,659,271,000, reflecting 

adjustments proposed by Staff and intervenors that the utility agreed with or accepted in whole 

or in part, certain updates, and the correction of certain prior calculation errors.  Hengtgen Sur., 

NS-PGL Ex. 43.0, 26:587-592; NS-PGL Ex. 43.1P (Sched. B-1); NS-PGL Ex. 43.2P 

(Sched. B-2).   

North Shore’s and Peoples Gas’ rate bases are supported by extensive, detailed evidence, 

including the testimony of John Hengtgen (overall rate base and the underlying calculations and 

supporting various components of rate base);19 Kyle Hoops (key components of Gross Utility 

Plant);20 Christine Gregor (the test year forecast, including the Capital Budget);21 Noreen Cleary 

                                                 
19  Hengtgen Dir., NS Ex. 7.0 (entire); NS Exs. 7.1, 7.2, 7.3; Hengtgen Dir., PGL Ex. 7.0 (entire); PGL Ex. 7.1, 7.2, 
7.3; Hengtgen Supp. Dir., NS-PGL Ex. 19.0 (entire); NS PGL Exs. 19.1N, 19.3N, 19.1P, 19.2 Rev., 19.3P, and 
19.4P; Hengtgen Reb., NS-PGL. Ex. 27.0 (entire); NS-PGL Exs. 27.1N through 27.10N, 27.12N, 27.13N, 27.14N; 
27.1P through 27.14P; Hengtgen Sur., NS-PGL Ex. 43.0 (entire); NS-PGL Exs. 43.1N, 43.2N, 43.4N, 43.5N, 43.6N, 
43.7N, 43.8N, 43.1P through 43.8P. 
20  Hoops Dir., NS Ex. 8.0 (entire); NS Ex. 8.1; Hoops Dir., PGL Ex. 8.0 (entire); PGL Ex. 8.1, 8.2; Hoops Supp. 
Dir., NS-PGL Ex. 20.0 (entire); NS-PGL Ex. 20.1; Hoops Reb., NS-PGL Ex. 28.0 Rev. (entire); NS-PGL Exs. 28.1, 
28.2, 28.3 Rev., 28.4; Hoops Sur., NS-PGL Ex. 44.0 (entire); NS-PGL Exs. 44.1, 44.2, 44.3. 
21  Gregor Dir., NS Ex. 5.0 Rev. (entire); NS Ex. 5.1; Gregor Dir., PGL Ex. 5.0 Rev. (entire); PGL Ex. 5.1; Gregor 
Supp. Dir., 16.0 (entire); Gregor Reb., NS-PGL Ex. 25.0 (entire); NS-PGL Exs. 25.1P, 25.2P, 25.3N, 25.3P, 25.4, 
25.5, 25.6N, 25.6P; Gregor Sur., NS-PGL Ex. 41.0 Corr. (entire); NS-PGL Exs. 41.1P, 41.2P; 41.3P Corr., 41.4N, 
41.4P, 41.5; 41.6. 
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(capitalized incentive compensation costs);22 Christine Phillips (updating the pension and OPEB 

liability figures and the pension asset);23and, as to Peoples Gas in particular, Thomas Puracchio 

(certain capital projects)24 and Philip Hayes (certain capital projects)25. 

B. Uncontested Issues (All Subjects Relate to 
NS and PGL Unless Otherwise Noted)  

1. Cushion Gas Calculation  

The Utilities and Staff agree that a 3.0% estimate should be used in calculating cushion 

gas.  Puracchio Dir., PGL Ex. 15.0, 8:161-168; Seagle Dir., Staff Ex. 6.0, 30:665-31:681.   

2. Plant 

a. Forecasted Test Year Capital Additions –  
Utility Plant in Service (PGL) 

Staff has withdrawn its proposed adjustment to Peoples Gas’ rate base based on a 

comparison of budget to actual expenditures for three previous years.  Kahle Reb., Staff Ex. 12.0 

Rev., 13:252-256. 

b. Advanced Metering Infrastructure Project 

The Utilities and Staff have agreed upon inclusion in rate base of the Advanced Metering 

Infrastructure Project.  Hoops Dir., PGL Ex., 8.0, 12:240-254; Hoops Reb., NS-PGL Ex., 28.0 

Rev., 8:170-9:186; Seagle Dir., Staff Ex. 6.0; 16:370-20:449; Seagle Reb., Staff Ex. 16.0, 6:110-

7:128.   

                                                 
22  Cleary Dir., NS Ex. 9.0 (entire); NS Ex. 9.1; Cleary Dir., PGL Ex. 9.0 (entire); PGL Ex. 9.1; Cleary Reb., NS-
PGL Ex. 29.0 (entire); NS-PGL Exs. 29.1, 29.2, 29.3; Cleary Sur., NS-PGL Ex. 45.0 (entire); NS-PGL Exs. 45.1, 
45.2, 45.3, 45.4, 45.5, 45.6. 
23  Phillips Dir., NS Ex. 11.0 (entire); NS Exs. 11.1, 11.2; Phillips Dir., PGL Ex. 11.0 (entire); PGL Exs. 11.1, 11.2; 
Phillips Reb., NS-PGL Ex. 31.0 (entire); NS-PGL Exs. 31.1N, 31.2N, 31.3N, 31.1P, 31.2P, 31.3P; Phillips Sur., NS-
PGL Ex. 47.0 (entire); NS-PGL Ex. 47.1 
24  Puracchio Dir., PGL Ex. 15.0 (entire); PGL Exs. 15.1, 15.2, 15.3, 15.4, 15.5; Puracchio Reb., NS-PGL Ex. 35.0 
(entire). 
25 Hayes Dir., PGL Ex. 14.0 (entire); Hayes Supp. Dir., NS-PGL Ex. 21.0 (entire); NS-PGL Ex. 21.1; Hayes Reb., 
NS-PGL Ex. 34.0 (entire), NS-PGL Ex. 34.1, 34.2, 34.3, 34.4, 34.5; Hayes Sur., NS-PGL Ex. 49.0 Corr. (entire); 
NS-PGL Ex. 49.1, 49.2, 49.3, 49.4, 49.5, 49.6, 49.7, 49.8, 49.9, 49.10. 
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c. LNG Control System Upgrade and Related Project 

Peoples Gas has withdrawn the LNG Control System Upgrade project and the related 

project to construct a new control building from this rate case.  Puracchio Reb., NS-PGL 35.0, 

2:27-3:55.  

d. Calumet System Upgrade 

The Utilities and Staff have agreed upon inclusion in rate base of the Calumet System 

Upgrade Project.  Hoops Dir., PGL Ex., 8.0, 10:205-12:239; Hoops Reb., NS-PGL Ex., 28.0 

Rev., 9:187-10:211; Hoops Sur., NS-PGL Ex. 44.0, 8:177-10:218; Seagle Dir., Staff Ex. 6.0, 

24:544-29:642; Seagle Reb., Staff Ex. 16.0, 10:199-13:253; NS-PGL Cross Ex. 13. 

e. CNG Fueling Station 

Peoples Gas has withdrawn the CNG Fueling Station project from this rate case.  Hoops 

Sur., NS-PGL 44.0, 2:41-47. 

f. Incentive Compensation – Capitalized Amounts 
Disallowed in Prior Cases 

Only for the purposes of narrowing the issues in this proceeding and without waiving any 

rights to contest such amounts in future proceedings, the Utilities do not object to removing the 

previously disallowed amounts related to incentive compensation from rate base.  Hengtgen 

Reb., NS-PGL Ex. 27.0, 4:88-5:104.   

g. Original Cost Determination as to  
Plant Balances as of December 31, 2011 

The Utilities and Staff agree that consistent with Part 510 of the Commission’s rules, the 

Commission’s order should state the following concerning the Original Cost Determination as to 

plant balances as of December 31, 2011: 
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It is further ordered that the $3,016,429,000 original cost of plant for 
Peoples Gas at December 31, 2011, reflected on Peoples Gas’ NS-PGL 
Ex. 27.14P, Line 19, Column B, is unconditionally approved as the 
original cost of plant. It is also ordered that the $424,299,000 original cost 
of plant for North Shore at December 31, 2011, reflected on North Shore’s 
NS-PGL Ex. 24.14N, Line 17, Column B, is unconditionally approved as 
the original cost of plant. 

Hengtgen Reb., NS-PGL Ex. 27.0, 36:787-796; Kahle Reb., Staff Ex. 12.0 Rev., 26:522-27:538. 

3. Budget Plan Balances 

The Utilities and the AG have agreed to a methodology for determining budget plan 

balances.  Hengtgen Reb., 27.0, 13:285-14:309; Hengtgen Sur., NS-PGL Ex. 43.0, 4:82-83; 

Effron Dir., AG Ex. 2.0, 13:269-15:323; Effron Reb., AG Ex. 5.0, 3:55-4:72.   

4. Accumulated Deferred Income Taxes – 50/50 Sharing 
Related to Tax Accounting Method Change 

The Utilities are withdrawing their proposal for a 50/50 sharing with respect to a tax 

accounting method change related to the capitalization of certain types of indirect and overhead 

charges.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 16:394-17:407.   

C. Potentially Contested Issues (All Subjects Relate 
to NS and PGL Unless Otherwise Noted) 

1. Year End Rate Base or Average Rate Base 

As discussed in Section I.A.1 of this Initial Brief, the Commission is required by law to 

establish just and reasonable rates; the rates must be just and reasonable to the utility and its 

stockholders as well as customers; and the rates must be set so as to allow the utility the 

opportunity to obtain full recovery of its prudent and reasonable costs of service. 

The Commission, therefore, must decide whether, in the instant cases, use of the year end 

rate base methodology proposed by the Utilities, or the average rate base methodology proposed 

by Staff, the AG, and CUB-City, is more appropriate in order to establish just and reasonable 
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rates that allow the Utilities the opportunity to obtain full recovery of their prudent and 

reasonable costs of service.26 

The Utilities submit that the evidence shows that a year end rate base calculation is more 

appropriate, and, in the alternative, that a calculation based on a rate base as of September 30, 

2013, should be used.  The arguments of Staff, the AG, and CUB-City for the average rate base 

method should be rejected. 

The average rate base issue has a very large impact on the Utilities’ ability to recover the 

costs of plant investments.  The following figures are taken primarily from Staff’s rebuttal, so 

they do not fully reflect the changes in rate base in the Utilities’ surrebuttal and Staff’s later 

“surrebuttal” and errata.  The Utilities anticipate that Staff will present recalculated figures in its 

Initial Brief, upon which the Utilities will comment in their Reply Brief.  Nonetheless, the 

Utilities currently anticipate that the resulting Staff figures likely will be of roughly the same 

magnitude, subject to adjustments for bonus depreciation.  

 Per Staff’s calculations, the average rate base method will reduce Peoples 
Gas’ gross plant in rate base by $148,746,000, including $61,402,000 of 
AMRP investment costs.  Hathhorn Reb., Staff Ex. 11.0, Sched. 11.04 P, 
col. (c); Kahle Sur., Staff Ex. 24.0, Sched. 24.07P Rev., p. 2, line 8, 
col. (D). 

 When all impacts are taken into account, per Staff’s calculations, the 
average rate base method would reduce Peoples Gas’ rate base by 
$105,786,000.  Hathhorn Reb., Staff Ex. 11.0, Sched. 11.04 P, col. (c). 

 Per Staff’s calculations, the average rate base method will reduce North 
Shore’s gross plant in rate base by $11,131,000.  Hathhorn Reb., Staff 
Ex. 11.0, Sched. 11.04 N, col. (c) 

                                                 
26  The dispute among the Utilities, Staff, the AG, and CUB-City over use of year end versus average rate base 
calculations does not involve certain rate base items.  All parties agree that certain rate base components should be 
computed based on 13 month averages.  E.g., Hengtgen Dir., NS Ex. 7.0, 4:72-74, 7:136-146; Hengtgen Dir., PGL 
Ex. 7.0, 4:75-76, 7:139-149.  Thus, the dispute does not involve those items.  E.g., Kahle, Tr. 2/4/13, 153:3-15.  The 
dispute also does not involve the cash working capital figure in rate base, which is independently calculated.  E.g., 
Hengtgen Dir., NS Ex. 7.0, 7:139-141; Hengtgen Dir., PGL Ex. 7.0, 7:142-144. 
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 When all impacts are taken into account, per Staff’s calculations, the 
average rate base method would reduce North Shore’s rate base by 
$5,291,000.  Hathhorn Reb., Staff Ex. 11.0, Sched. 11.04 N, col. (c). 

The AG and CUB-City average rate base calculations are similar, although not identical, to those 

of Staff. 

The Utilities have advocated use of a year end rate base calculation in these Dockets on 

the grounds, in brief, that: 

(1) the Commission’s rules (83 Ill. Adm. Code § 285.2005(e)) permit use of a year 

end rate base in a future test year rate case; 

(2) the rates being set in these cases will not go into effect until July 2013, which 

means that the Utilities will experience the revenue impact of any rate increase for 

at most half of 2013; and 

(3) use of a year end calculation will result in setting rates that better match the 

Utilities’ cost of service during the period in which the rates will be in effect and 

come closer to giving them the opportunity to recover fully their costs of service. 

E.g., Schott Dir., PGL Ex. 1.0 Rev., 13:260-279; Schott Dir., NS Ex. 1.0 Rev., 11:232 – 12:251; 

Hengtgen Dir., PGL Ex. 7.0, 4:77 – 6:114; Hengtgen Dir., NS Ex. 7.0, 4:75 – 5:111; Schott Reb., 

NS-PGL Ex. 22.0 2nd Rev., 7:141 – 10:190; Hengtgen Reb., NS-PGL Ex. 27.0, 5:108 – 9:210.  

The Utilities also presented the alternative of a calculation as of September 30, 2013, the 

midpoint of the last six months of the year, which reflects the logic of the Staff and intervenor 

position discussed below but also takes into account the fact that the rates being set will not go 

into effect until the second half of 2013.  Hengtgen Sur., NS-PGL Ex. 43.0, 10:217 – 11:240; 

NS-PGL Ex. 43.1N, p. 2; NS-PGL Ex. 43.1P, p. 2.  

The Utilities’ points (1), (2), and (3), above, are not really disputed.  As to the Utilities’ 

point (1), Staff witness Mr. Kahle’s direct testimony noted that 83 Ill. Adm. Code § 285.2005(e) 
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does not expressly state that year end rate base is permitted, but he also acknowledged that the 

rule indicated average rate base was not the only permitted method.  See Kahle Dir., Staff 

Ex. 2.0, 9:201 – 10:213.  Mr. Kahle agreed, during cross-examination, that the Commission’s 

rules do not prohibit use of year end rate base in a future test year case.  Kahle Tr. 2/4/13, 

167:13-15.27  Intervenors also did not deny that the Commission’s rules permit use of a year end 

rate base here. 

As to the Utilities’ point (2), neither Staff nor any intervenor denied that the rates being 

set in these cases will not go into effect until July, and, as a result, that the Utilities will 

experience the revenue impact of any rate increase for at most half of 2013.  The Utilities’ 

existing rates are based on a forecasted 2012 test year (Peoples Gas 2011 Order at p. 5), and thus 

their rates in effect for the first half of the year will not include any recovery of the plant 

investment costs incurred by the Utilities in that period.  Staff witness Mr. Kahle agreed the rates 

being set will become effective around July 1, 2013.  Kahle Dir., Staff Ex. 2.0, 5:97-98. 

As to the Utilities’ point (3), Staff and intervenors essentially shrug off that point, on the 

theory that it is irrelevant.  For example, Staff witness Mr. Kahle acknowledged that the Utilities 

have increasing levels of plant investment, but he asserted that this was “normal” and that past 

Commission Orders, including the Orders in the Utilities’ 2009 and 2011 future test year rate 

cases, approved use of the average rate base method.  Kahle Dir., Staff Ex. 2.0, 10:214 – 11:226.  

The Utilities did not propose end of year rate base, however, in their 2009 and 2011 cases.  They 

did so in the instant Dockets because of changed circumstances, in particular, the timing of when 

the rates being set will go into effect and the loss of their infrastructure cost recovery rider due to 

                                                 
27  In Nicor Gas Company’s 2004 rate case, Northern Illinois Gas Co., ICC Docket No. 04-0779 (Order Sept. 20, 
2005) (“Nicor 2004”), discussed further below, the Commission confirmed that 83 Ill. Adm. Code § 285.2005(e) 
does not require use of the average rate base method.  Nicor 2004 Order, p. 7. 
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an appellate decision.  E.g., Hengtgen Reb., NS-PGL Ex. 27.0, 6:123-141.  The other past 

Commission Orders are discussed further below. 

Staff, the AG, and CUB-City have advocated use of an average rate base calculation, 

based essentially on the grounds, in brief, that: 

(1) past Commission Orders approve or direct use of an average rate base method in 

future test year cases; 

(2) the revenue requirement should be based on the test year cost of service without 

regard to when the rates being set will go into effect (their “matching” 

argument”); and 

(3) with an end of year rate base, when rates go into effect, they will include costs of 

plant investments not yet made.  

E.g., Kahle Dir., Staff Ex. 2.0, 3:62 – 11:226.  The AG also claims: (4) that revenues and 

expenses are measured on an average basis and that there is an inconsistency between the 

Utilities’ position here and the Utilities’ position on how long term debt costs should be 

calculated.  Brosch Reb., AG Ex. 4.0, 6:116 – 7:130. 

As to Staff and intervenor point (1), their past Commission Orders discussion cannot 

change what the evidence in the record shows about whether in these cases, use of a year end 

rate base calculation or an average rate base calculation is more appropriate in order to establish 

just and reasonable rates.  The Commission, in meeting its duty to set just and reasonable rates, 

must base its decision exclusively on the applicable law and the evidence in the record here.  220 

ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv)(A). 

The Utilities are not arguing that the past Commissions Orders on this subject are 

irrelevant.  Past Commission Orders involving similar issues and evidentiary records generally 
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are relevant, absent a change in law.  However, in only two of the past Commission Orders that 

Staff and intervenors cite was the question of average versus end of year rate base contested: the 

1990 Central Illinois Public Service Company rate case, Central Illinois Public Service Co., ICC 

Docket No. 90-0072, 1990 Ill. PUC Lexis 625 (Order Nov. 28, 1990) (“CIPS”); and Nicor 2004.  

See Kahle Tr. 2/4/13, 167:5-11 (acknowledging that the issue was not disputed in the other past 

Commission Orders that Staff and Intervenors cite).  The CIPS decision expressly stated that the 

question was “a close issue”.  CIPS, 1990 Ill. PUC Lexis 625 at *6.  Moreover, the Nicor 2004 

decision expressly stated that the CIPS decision was not dispositive, and that subsequent cases 

where the issue was not contested contributed little to the analysis.  “However, the above-quoted 

language cited from 90-0072 does not clearly state a general rule.  Instead, it addresses the 

question for that case, finds it to be a close issue, and ultimately decides in favor of the average 

rate base.  Subsequent cases, in which this issue was not litigated, contribute little toward this 

discussion.”  Nicor 2004, Order at 7. 

Staff and intervenors thus are right that the Nicor 2004 decision, in particular, does 

provide support for their argument for use of an average rate base calculation, but that past Order 

is not dispositive and the same result should not be reached here.  The reality here is that, 

because the rates being set will not go into effect until July 2013, using the average rate base 

method would mean that the Utilities would under-recover their 2013 plant investment costs in 

2013, and the rates set here would not match the costs of service in the period in which they will 

be in effect as well as would rates set using a year end rate base.  The Commission found against 

Nicor Gas, but the Utilities contend that the Commission should choose here the method that the 

evidence shows is most appropriate to set just and reasonable rates, which is the end of year 
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method.  Finally, the Nicor 2004 decision did not involve any alternative, such as the 

September 30, 2013, alternative raised here by the Utilities. 

As to Staff and intervenor point (2), it mixes together a conceptual point that has some 

validity and a practical point that does not.  The Utilities agree that, if one were not trying to set 

rates in a manner that provides a utility with the opportunity to recover fully its costs of service, 

and for analytical purposes were just looking at the future test year from the cost side, in 

isolation, then there is merit to the idea that the average rate base method is useful in determining 

the utility’s costs of service, all else being equal.  However, Staff and intervenors step beyond 

that conceptual point to argue that it means that rates should be set in a manner that also uses that 

calculation, without regard to when the rates being set actually will go into effect.  While that 

may be what occurred in the Nicor 2004 decision, the evidence here does not support that step, 

because it leads to cost under-recovery. 

As to Staff and intervenor point (3), they argue that under the end of year method, when 

the rates being set go into effect, they will reflect plant investment costs not to be incurred until 

the second half of 2013.  E.g., Kahle Dir., Staff Ex. 2.0, 5:98-100.  However, that argument does 

not refute the Utilities’ point (2), above, about the reality of what the average rate base method 

means for cost recovery.  Moreover, the Staff and intervenor argument has at least three other 

flaws.  First, this is a future year rate case.  Thus, there is nothing inherently inappropriate about 

rates that include future costs, as long as the utility complies with the future test year selection 

rule, 83 Ill. Adm. Code § 287.20(b).  In this instance, the Utilities, under the rule, could have 

selected a future test year ending as late as July 31, 2014, 24 months from the tariff filing date, 

83 Ill. Adm. Code § 287.20(b), although as a practical matter preparing and filing a test year that 

is not the calendar year or the utility’s fiscal year is difficult.  Schott Reb., NS-PGL Ex. 22.0 2nd 
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Rev., 8:162 – 9:168.  Indeed, if the test year were a future test year ending July 31, 2014, use of 

the average rate base method would yield a rate base that approximates a rate base as of January 

31, 2014, which is one month further out in time than the year end rate base that the Utilities 

propose.  Hengtgen Sur., NS-PGL Ex. 43.0, 6:122-132. 

Second, Staff and intervenor point (3) applies as a conceptual matter to the average rate 

base method, too.  The average they advocate is the average of the amounts as of December 31st 

of the prior year and December 31st of the test year.  So, the average also includes in its 

computation the costs of plant investment in the second half of the test year, although it cuts in 

half the recovery of those costs. 

Third, the flip side of Staff and intervenor point (3) is that, as to costs of plant 

investments in the first half of the year, customers will not start paying any of the costs of those 

investments until up to six months after they are made (e.g., Kahle Tr. 2/4/13, 166:17 – 167:1), 

and the average rate base method never makes up for the cost recovery foregone during that 

period when, as here, the new rates do not go into effect until the second half of the year.  For 

example, when plant goes into service, such as a new meter that is installed on January 5th, the 

utility has paid for the meter, and it starts to depreciate, even if it is not in the rate base used to 

set existing rates.  E.g., Kahle Tr. 2/4/13, 158:15 – 159:19.  The significance of when the rates 

being set will go into effect here was the Utilities’ point (2), above, which has not been refuted. 

Finally, AG point (4) is without merit.  Revenues and expenses generally are measured 

on a cumulative basis as of December 31st of the test year.  See, e.g., combination of PGL 

Ex. 6.1, Sched. C-1, and PGL Ex. 5.1, Sched. C-4; see also Kahle Tr. 2/4/13, 157:16 – 158:14.  

In addition, because the long term debt calculation is independent of the rate base valuation 

determination; under the Commission’s rules (83 Ill. Adm. Code § 285.4000(b)), the Utilities 
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have a choice between using average or end of period balances for valuing the long-term 

components of their capital structure; and the Utilities appropriately chose the former in order to 

reflect the financing employed during the annual business cycle. Gast Sur., NS-PGL Ex. 38.0, 

4:74 – 5:93.  See Section VI.D of this Initial Brief. 

The Staff and intervenor focus here is on the test year costs, without regard to when the 

rates being set will go into effect.  E.g., Kahle Tr. 2/4/13, 164:11-18.  In other words, while they 

may refer to both revenues and costs, what they actually are analyzing in their proposal is only 

costs.  They then apply that analysis to rates in a manner that, effectively, either assume that the 

new rates are in effect throughout the test year or assume that when rates go into effect is 

irrelevant.  The Commission has a duty, however, to set rates that are just and reasonable and 

allow the utility the opportunity to recover fully its costs of service.  The Commission should 

approve use of the year end rate base method on the facts of the instant cases. 

In the alternative, the Commission should approve rate bases as of September 30, 2013.  

This alternative is a compromise, in that it recognizes the theory espoused by Staff, the AG, and 

CUB-City, but it also recognizes when the rates being set will go into effect.  See Hengtgen Sur., 

NS-PGL Ex. 43.0, 10:217 – 11:240; NS-PGL Exs. 43.1N, p. 2, and 43.1P, p. 2. 

2. Plant 

a. Forecasted Test Year Capital Additions – Utility Plant in Service (NS) 

Staff witness Mr. Kahle proposes an adjustment to reduce North Shore’s forecasted 

additions to plant-in-service for the test year ending December 31, 2013, based on the historical 

spending pattern for budgeted capital expenditures for 2010, 2011 and 2012.  Kahle Supp. Reb., 

Staff Ex. 23.0, 2:37-3:42.  Staff’s adjustment is improper as it does not reflect North Shore’s 

experience with public improvement projects.  Hoops Reb., NS-PGL Ex.  28.0 Rev., 4:84-5:99.  

The variance between North Shore’s budget and actual expenditures is primarily due to public 



 

26 
 

improvement projects, which have been rescheduled or delayed.  Id.  These circumstances are 

not within North Shore’s control.  Id.  However, if the Commission determines that an 

adjustment is necessary, the last five years (2008 through 2012) would be more appropriate to 

determine the adjustment as it is more reflective of current spending patterns, particularly public 

improvement projects.  Hoops Sur., NS-PGL Ex. 44.0, 3:58-64.  Further, a five-year period is a 

long enough period so that it does not inappropriately skew the average high or low based on an 

unusual year.  Id.  For example, Staff’s three year period uses 2009 data which experienced an 

unusual variance.  See Hoops Reb., NS-PGL Ex.  28.0 Rev., 5:93-94.  In its Order in North Shore 

Gas Co., et al., ICC Docket Nos. 07-0241/0242 (cons.) (Order Feb. 5, 2008) (“Peoples Gas 

2007”), the Utilities’ 2007 rate cases, the Commission rejected Staff’s adjustment to normalize 

the Utilities’ Injuries and Damages expenses over five years when one of those years was 

“clearly and unmistakenly different from the others.”  Peoples Gas 2007 Order, p. 57.  The 

Commission added that it “perceive[d] that something is inherently wrong in the selection when 

the results change so drastically when either 3 or 4 year data is considered.”  Id.  Incorporating 

five years of data smooths out the impact of an unusual year and is more reflective of North 

Shore’s actual experience.   

b. Accelerated Main Replacement Program Projects (PGL) 

In Peoples Gas 2009, the Commission approved Rider ICR, Infrastructure Cost 

Recovery, which allowed cost recovery for the acceleration of Peoples Gas’ existing cast iron 

and ductile iron main replacement program.  Peoples Gas 2009 Order at 164-182, 192-196.  This 

accelerated program is referred to as the Accelerated Main Replacement Program or AMRP.  

However, in 2011, the Appellate Court reversed the 2009 Rate Case Order as it relates to Rider 

ICR.  See People ex rel. Madigan v. Illinois Commerce Comm’n, 2011 Ill App (1st) 100654, 958 
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N.E.2d 405 (2011), appeal denied, 963 N.E.2d 246 (2012).  Despite this setback, Peoples Gas 

has continued the AMRP through 2013.  However, Staff has proposed punitive adjustments to 

reduce rate base by $95.7 million for 2012 AMRP projects and $122.8 million for 2013 AMRP 

project costs that are not based upon whether these projects are prudent, reasonable in cost or 

used and useful in providing customer service.  Additionally, in rebuttal testimony, Staff asserts 

that an investigation under Section 8-102 of the Act (220 ILCS 5/8-102) (“Section 8-102 

investigation”) is necessary because AMRP “has accomplished little” and has been “poorly 

managed.”  Buxton Reb., Staff Ex. 20.0, 3:44-46, 9:159-160, 14:302. 

The evidence demonstrates that Staff’s recommendations are at best uninformed.  It is 

clear that Staff witnesses Messrs. Seagle and Buxton are not familiar with the AMRP plan, 

which was before the Commission when Rider ICR was approved.  Further, it appears neither 

witness was familiar with the work completed to date by Peoples Gas despite claiming that little 

has been accomplished.  The record clearly demonstrates that 2012 and 2013 AMRP project 

costs in rate base were or will be prudently incurred, reasonable in amount, and used and useful 

in providing customer service.  In fact, as to the 2012 projects of which it is proposing to 

disallow $95.7 million, Staff agrees that these projects already are or will be used in useful in 

providing customer service in 2013.  Staff has not even argued that these costs or the 2013 costs 

were not or will not be prudently incurred or reasonable in amount.  Finally, the record 

demonstrates that Peoples Gas has prudently managed AMRP and has made significant strides 

towards completing AMRP by 2030.    

Therefore, the Commission should reject Staff’s proposed adjustments and Section 8-102 

investigation as they are without merit. 
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(i) AMRP 

In approving Rider ICR, the Commission acknowledged that Peoples Gas has submitted 

the AMRP plan with its surrebuttal testimony, which was filed on e-Docket on August 17, 2009.  

Peoples Gas 2009 Order, p. 195; Buxton Tr. 2/5/13, 330:7-15.  AMRP is a 20 year program to be 

completed by 2030.  Peoples Gas 2009 Order at p. 196.  AMRP is designed to include a five-

year ramp up period and a two-year ramp down period.  Hayes Sur., NS-PGL 49.0 Corr., 8:167-

181; Peoples Gas 2009 Order at p. 195; Buxton Tr. 2/5/13, 333:8 – 334:6.  In fact, concerning 

the AMRP plan and Peoples Gas’ ability to manage the plan, the Commission stated: 

As we see it, the [AMRP] Plan is in the nature of a reorganization and set-up of 
new processes. Yet, it is absent this type of a plan that causes most organizations 
to fail. In other words, the novelty of setting up a proper and effective expansion 
program is what presents a set of different challenges and not the execution of the 
tasks. The particulars of the actual work are what PGL employees are capable of, 
and what they do on a daily basis. There is no evidence that PGL‘s performance 
has been anything but appropriate in managing the risks in the system it has. 

Peoples Gas 2009 Order at p. 195.    

There are four main system upgrade goals for AMRP: (1) to retire 1,870 miles of cast 

iron/ductile iron gas distribution mains; (2) to upgrade approximately 300,000 service pipes; (3) 

to relocate gas meters from inside of customer facilities to outside; and (4) to upgrade the gas 

distribution system from low pressure to a medium pressure system.  Further, to achieve the 

conversion of the gas distribution system to a medium pressure system, approximately 50 miles 

of new high pressure interstation main will have to be installed in total.  Hayes Sur., NS-PGL 

49.0 Corr., 6:126-139.  Since 2009, the following main replacement projects have been 

completed: 
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 2009 2010 2011 2012 
New Gas Mains 
Installed 
(miles) 

43 33 155 132 

Old Mains 
Retired (miles) 

27 23 24 118 

Miles Restored Not Available Not Available 85.3 141.6 
New Service 
Pipes 

Not Available Not Available 10,330 13,289 

New Meter 
Regulator Sets 

Not Available Not Available 14,004 28,168 

High Pressure 
Steel 
Interstation 
Main Installed 
(miles) 

Not Available Not Available 0.7 3.5 

 

Hayes Sur., NS-PGL Ex. 49.0 Corr., 7:161 – 8:162.   

To achieve these results, Peoples Gas engaged in extensive planning in 2010 and into 

2011.  Construction production has increased during the first two years of construction, namely 

2011 (which was a partial year) and 2012 (the first full year of construction).  Hayes Sur., NS-

PGL Ex. 49.0 Corr., 8:182-184.  The AMRP goal to schedule work to upgrade the distribution 

system is through the zonal approach as explained in Peoples Gas 2009.  Id. at 14:318-321.  The 

zonal approach targets geographic areas (neighborhoods) which allows efficiencies in design, 

permitting, and construction while minimizing disruption to the impacted customers and 

improved coordination with the City of Chicago.  Id. at 14:322-15:324.  Peoples Gas’ Five Year 

Construction White Paper (See Staff Ex. 20.02) documents the assumptions, attributes and inputs 

into analyzing and ultimately ranking the zones in terms of prioritizing system upgrades.  The 

time frame for upgrades or the target period is broken down over the time frame 2013 to 2030.  

On page 18 of the White Paper, the first five year target period is 2013 to 2017 and the following 
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detail is identified by year: neighborhood, total main retired, total number of services, and the 

number of vulnerable services.  Staff Ex. 20.02 at 19; Hayes Sur., NS-PGL Ex. 49.0 Corr., 

15:324-331.  The intent of the Five Year Plan is to provide a road map of completing AMRP in 

the remaining years of the 20 year program.  Id. at 331-333.   

The primary benefits of replacing the cast and ductile iron main are enhancing the safety 

and reliability of service for customers.  Hayes Reb., NS-PGL Ex. 34.0 2:47-3:51.  Considering 

that the cast iron and ductile iron mains were installed between 50 and 150 years ago and the 

corrosion associated with cast iron pipes, it is necessary that they be replaced with plastic or 

cathodically protected steel main. Id.  The Commission recognized this in approving Rider ICR.  

Peoples Gas 2011 Order at pp. 170-173, 192-196.  Not only are the new mains more reliable, but 

they also prevent ground water infiltration.  Hayes Reb., NS-PGL Ex. 34.0, 3:51-59.  The added 

benefits of accelerating this program include increased public safety for both Peoples Gas’ 

customers and crews, construction and Operating and Maintenance cost savings, job creation, 

reduced environmental impact and increased functionalities with the higher pressure system.  Id.; 

see also Hayes Dir., PGL Ex. 14.0, 7:155-8:179; Peoples Gas 2009 Order at pp. 169, 172.       

(ii) Staff’s Adjustments to 2012 and 2013 Rate Base 
Is Contrary to Established Law Concerning 
Prudence and Used and Usefulness 

Staff proposes adjustments to Peoples Gas’ rate base for 2012 and 2013 AMRP projects 

because it claims that Peoples Gas “failed to provide sufficient information to demonstrate that it 

will incur the costs projected for 2012 and the 2013 test year.”  Seagle Dir., Staff Ex. 6.0, 

37:804-806.  Staff’s adjustments are not only unsupported by the record but the adjustment 

“calculations” are seriously flawed.  In response to Staff’s concerns (Seagle Reb., Staff Ex. 16.0, 

20:385-389), Peoples Gas not only demonstrated that it has met the scheduled work for 2012 and 

can reasonably forecast costs, but that it can prudently manage AMRP projects when unforeseen 
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costs arise.  Interestingly, despite proposing these punitive adjustments at no time has Staff 

testified that these costs were not prudent, reasonable, or used and useful in providing customer 

service.  As such, the Commission should reject Staff’s proposed adjustments.  If these punitive 

adjustments are approved, Peoples Gas will be unable to sustain its investments in AMRP 

resulting in a major loss for customers as well as in a loss of significant number of good-paying 

construction jobs that have already been created.  Schott Reb., NS-PGL Ex. 22.0 2nd Rev., 

2:42 - 3:51.   

The law applicable to this circumstance is clear.  Management acts prudently when it 

makes decisions exercising a  

standard of care which a reasonable person would be expected to exercise under 
the circumstances encountered by utility management at the time decisions had to 
be made. In determining whether or not a judgment was prudently made, only 
those facts available at the time the judgment was exercised can be considered. 
Hindsight review is impermissible. Imprudence cannot be sustained by 
substituting one’s judgment for that of another. The prudence standard recognizes 
that reasonable persons can have honest differences of opinion without one or the 
other necessarily being ‘imprudent’. 

Illinois Commerce Comm’n v. Commonwealth Edison Co., ICC Docket No. 84-0395 (Order 

Oct. 7, 1987), p. 17, 1987 Ill. PUC Lexis 68 at *34.  There is no doubt or difference of opinion 

about this standard. See, e.g., Illinois Power Co. v. Illinois Commerce Comm’n, 339 Ill. App. 3d 

425, 790 N.E.2d 377 (5th Dist. 2003).  This same standard is quoted by Staff witness Mr. Seagle 

in his testimony.  Seagle Dir., Staff Ex. 6.0, 5:124-134.  

Peoples Gas originally forecasted the AMRP capital budgets for 2012 and 2013 to be 

$200 million and $220.75 million, respectively, based on the planned quantity of work.  Hayes 

Dir., PGL Ex. 14.0, 4:91-5:95; Hayes Reb., PGL Ex. 34.0, 8:166-168.  For this two year period, 

Peoples Gas planned to install approximately 360 miles of new main (170 miles in 2012 and 190 

miles in 2013) and retire 250 miles of main (110 miles in 2012 and 140 miles in 2013).  Hayes 
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Dir., PGL Ex. 14.0, 4:91-93, 8:181-182.  However, during 2012, after the direct filing in this 

proceeding, Peoples Gas determined that certain unforeseen items would affect the capital spend 

for 2012.  First, rock was encountered at depths that interfered with the placement of pipe and 

valve clusters, requiring major rock excavation.  To add to this unforeseen event, the City of 

Chicago required deep shoring for certain excavations, which typically did not require deep 

shoring and added significant costs.  Hayes Supp. Dir., NS-PGL Ex. 21.0, 2:44-3:56.  Second, 

AMRP unexpectedly incurred additional costs complying with new City of Chicago Department 

of Transportation Regulations and Peoples Gas’ cross bore program.  Id. at 3:57-4:81.  Finally, 

the most significant area of change is the field conditions encountered in the areas and facilities 

where the AMRP work has taken place.  Id. at 4:82-5:104.  In particular, the depths, sizes, and 

configurations of other exiting utilities are often not as indicated on as-built documents, requiring 

the proposed main to go over, under or around the existing facilities.  Id.  Not knowing this 

condition at the time of design or bidding, extra work was required of AMRP contractors as well 

as Peoples Gas engineering, and often required plan changes and re-permitting and Chicago 

Office of Underground Construction (“OUC”) approval.  Id.   

Staff does not contest that all of these circumstances were unforeseen.  In fact, to assert 

that Peoples Gas should have known of these circumstances when the 2012 and 2013 budgets 

were created and quantity of work planned would be impermissible hindsight review.  Had 

Peoples Gas decided to ignore these unforeseen circumstances and continue with the work as 

planned, the 2012 budget would have ballooned from $200 million to $262 million.  Hayes Supp. 

Dir., NS-PGL Ex. 21.0, 5:110-112; NS-PGL Ex. 21.1.  In light of these circumstances, Peoples 

Gas took action to curtail costs to limit the increase in the 2012 budget to $20 million (resulting 

in a total 2012 budget of $220 million), which included suspending work on several projects, 
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work on lower priority projects, and overtime costs on non-critical AMRP work.  Id. at 5:112-

6:115.  Taking no action in light of these unforeseen circumstances would have been imprudent.  

Despite these unforeseen obstacles, Peoples Gas still installed 132 miles of new main, 

retired 118 miles of old main, restored 141.6 miles, installed 13,289 new service pipes, installed 

28,168 new meter regulator sets, and installed 3.5 miles of new high pressure steel interstation 

main.  Hayes Reb., NS-PGL Ex. 34.3; Hayes Sur., NS-PGL Ex., 49.0 Corr., 7-8:162, NS-PGL 

Ex. 49.9.  Staff witnesses Messrs. Seagle and Buxton agreed these facilities already are or will be 

used and useful in serving customers.  Seagle Tr. 2/7/13, 622:22 – 627:7; Buxton Tr. 2/5/13, 

340:20 – 345:3.  In addition, Mr. Seagle agreed that the 2012 AMRP costs included in rate base 

(unadjusted by his proposal) is reflective of the work performed.  He acknowledged that Peoples 

Gas revised the 2012 AMRP budget to $220 million in supplemental direct testimony and then 

actually achieved that target.  Hayes Supp. Dir., NS-PGL Ex. 21.0, 1:16-17; Hayes Sur., NS-

PGL Ex. 49.0 Corr., 30:666-673; Seagle Tr. 2/7/13, 620:4-11.  Thus, not contesting that the 

revised 2012 AMRP work was prudent, reasonable in amount, and used and useful in providing 

customer service, Staff’s adjustment to rate base for 2012 AMRP project costs is punitive.  In 

other words, Staff is penalizing Peoples Gas for not allowing the budget to balloon to $262 

million.   

For all these reasons, Staff’s adjustment for 2013 AMRP costs must also fail.  Peoples 

Gas has demonstrated that it has appropriately developed a schedule for AMRP for the short 

term as well as the long term.  Hayes Reb., NS-PGL 34.0, 9:181-193; Buxton Reb., Staff Ex. 

20.02; Hayes Sur., NS-PGL 49.0 Corr., 22:500-25:559; NS-PGL Ex. 49.5.  Peoples Gas has also 

demonstrated its ability to schedule work by actual experience as well.  In 2012, Peoples Gas 

actually installed 132 miles of new main (170 miles forecasted), actually retired 118 miles of 
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main (110 miles forecasted), restored 141.6 miles, installed 13,289 new service pipe, 28,168 

meter regulator sets, and 3.5 miles of high pressure main.  Hayes Sur., NS-PGL 49.0 Corr., 7:159 

– 8:162.  Except for new mains installed, all of these totals exceed 2011 construction totals, the 

first year of construction.  It is clear that Peoples Gas is ramping up AMRP as the Commission 

acknowledged in the 2009 Rate Case.  Additionally, Peoples Gas has demonstrated that it can 

appropriately forecast costs.  Hayes Reb., NS-PGL Ex. 34.0, 9:194-11:237; Hayes Sur., NS-PGL 

Ex. 49.0 Corr., 25:560-29:661.   

Finally, Staff’s calculation of its adjustments to rate base for 2012 and 2013 AMRP costs 

is seriously flawed.  For 2012 and 2013, Mr. Seagle created a list of work functions/categories 

that comprise the scope of AMRP, such as main installed, main gassed, removal from services, 

etc.  Hayes Reb., NS-PGL Ex. 34.0, 4:76-84.  For each category, he compared the forecasted and 

actual work performed to date and calculated the average percent of incomplete AMRP work for 

each category.  Id.  He then combined these volumetric averages to arrive at a total percent of 

incomplete AMRP work and applied that percentage to total forecasted AMRP costs.  Id.  In 

performing this calculation, he excluded work including “Main – As Built,” “Contractor Interim 

Restoration” and “Contractor Final Restoration.” Id.  First, Mr. Seagle’s “analysis” is based on 

outdated information as he does not use the revised 2012 work plan, he fails to account for a 

large volume of work completed, and he fails to account for the fact that costs of removal are not 

included in rate base.  Id. at 5:94-96; Hayes Sur., NS-PGL 49.0 Corr., 30:666-673; Seagle Tr. 

2/7/13, 618:8-18.  Second, Mr. Seagle’s “analysis” does not consider costs associated with 

design, engineering, project management, construction management, construction inspection, 

materials, etc.  Hayes Reb., NS-PGL Ex. 34.0, 5:106-108.  Third, the categories of work that 

Mr. Seagle excludes from his “analysis” is work he agrees should be done and yet he did not 
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correct his calculation.  Hayes Reb., NS-PGL Ex. 34.0, 5:110-6:133; NS-PGL Cross Exs. 11 and 

12.  Further, Mr. Seagle was unaware that the costs of removal in the AMRP 2012 and 2013 

budgets are not included in rate base.  Seagle Tr. 2/7/13, 617:20 - 618:18; Hayes Sur., NS-PGL 

Ex. 49.0 Corr., 30:666-673 (Confidential).  His analysis improperly includes the cost of removal 

in the calculation of his adjustment.  Finally, and most importantly, Mr. Seagle’s “analysis” is 

incorrect as the evidence demonstrates that the 2012 costs included in rate base is reflective of 

the work actually completed in 2012.  Hayes Sur., NS-PGL Ex. 49.0 Corr., 7:153 – 8:162; 

30:666-673.  In fact, Mr. Seagle agrees that the 2012 AMRP amounts reflected in rate base 

represents work actually performed.  Seagle Tr. 2/7/13, 627:1-7.  Furthermore, there is no 

evidence that Peoples Gas will not effectively and efficiently manage AMRP in 2013.   

Therefore, for all the foregoing reasons, Staff’s adjustments for 2012 and 2013 AMRP 

costs are without merit as they disallow costs that were or will be prudently incurred, reasonable 

in amount and used and useful in providing customer service.  Adopting these improper 

adjustments would cause Peoples Gas not to sustain its investments in AMRP resulting in a 

major loss for customers and in a loss of a significant number of good-paying construction jobs 

that have already been created.  Schott Reb., NS-PGL Ex. 22.0 2nd Rev., 2:41-3:51.  This 

conclusion is supported by Local Union No. 18007, Utility Workers Union of America, AFL-

CIO (“UWUA”) witness Mr. Passarelli.  See UWUA Local 18007 Ex. 1.0, 4:70-5:96, 6:121-

7:133.  

(iii) Staff’s Proposed Section 8-102 Investigation 
Is Without Merit and Should Be Rejected 

Staff also recommends that a Section 8-102 investigation be initiated because Peoples 

Gas’ AMRP has accomplished little and has been mismanaged.  Buxton Reb., Staff Ex. 20.0, 

9:159-160.  Staff’s underlying premise of its recommendation is false.  The evidence 
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demonstrates that significant work has been completed since construction began in the spring of 

2011.  Furthermore, Staff is not aware of the specifics of the AMRP plan, the goals of AMRP, or 

the actual work that has been completed, as such Mr. Buxton’s assertions that “little has been 

accomplished” and that AMRP has been “poorly managed” are without merit.  Therefore, Staff’s 

recommendation should be denied.   

As explained earlier, when the Commission approved Rider ICR, the AMRP plan was not 

submitted until August 2009, with surrebuttal testimony in that case.  In fact, the Commission 

noted that only some of the activities had begun for the 20-year program, which should be 

completed by 2030.  Peoples Gas 2009 Order at p. 196.  At December 31, 2009, 20 full calendar 

years remained until 2030, so contrary to Mr. Buxton’s assertion, AMRP began in 2010.  If his 

assertion were correct, the program would have to be completed by 2029.  Further, in approving 

Rider ICR, the Commission understood that implementation of AMRP would begin in 2011 and 

there would be a five-year ramp up period, a period which ends in 2015.  Hayes Sur., NS-PGL 

Ex. 49.0 Corr., 8:167-181; Peoples Gas 2009 Order at p. 195; Buxton Tr. 2/5/13, 332:16 - 334:6.  

In 2010 and the beginning months of 2011, Peoples Gas engaged in planning that included 

(1) system studies assessing the areas of the gas distribution system to be targeted for 

replacement, partnering with Jacobs Consultancy as the Project Management Office consultant; 

(2) identification of resource needs; (3) development of staffing plans; and (4) engineering 

planning.  Hayes Sur., NS-PGL Ex. 49.0 Corr., 5:100-116.  In fact in early fall 2010, detailed 

engineering plans were being submitted to the City of Chicago’s OUC.  Id.  Implementation of 

AMRP began Spring 2011 and as Mr. Buxton noted, Peoples Gas encountered certain permitting, 

coordination, and material delivery issues.  However, this is not new information as it is part of 

the record in Peoples Gas 2011.  See Peoples Gas 2011 Order at pp. 15-16.  In the first full year 
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of construction, 2012, these issues have not reoccurred.  Hayes Sur., NS-PGL Ex. 49.0 Corr., 

10:214-11:245. 

Based on its detailed planning and expert management of AMRP, the following has been 

accomplished in less than two years (as 2011 was a partial construction year):  

 2011 2012 Total 
New Gas Mains 
Installed (miles) 

155 132 287 

Old Mains 
Retired (miles) 

24 118 142 

Miles Restored 85.3 141.6 226.9 
New Service 
Pipes 

10,330 13,289 23,619 

New Meter 
Regulator Sets 

14,004 28,168 42,172 

High Pressure 
Steel 
Interstation 
Main Installed 
(miles) 

0.7 3.5 4.2 

 

Hayes Sur., NS-PGL Ex. 49.0 Corr., 6:142-7:148, 7-8:162.  As demonstrated by the evidence, as 

AMRP is ramping up, significant work is being accomplished.  In 2012, more main was retired 

than in the last three calendar years.  Id. at 7:153-8:162.  In fact, in each category of work except 

for new main installed, Peoples Gas surpassed the work completed in 2011 and in one instance 

doubled the work.  Further, at December 31, 2010, averaging the work to be completed over the 

20-year period, Peoples Gas meets or exceeds the average in many key categories.  Buxton Tr. 

2/5/13, 340:20 – 345:3. 

Significant work has been accomplished even in 2012 when Peoples Gas had to react to 

rising costs due to unforeseen circumstances.  Based on his cross examination, Mr. Buxton 

appeared unaware of key parts of the AMRP plan, the main goals of the plan, and the actual 

work that was completed.  Buxton Tr. 2/5/13, 327:6 – 351:14.  Therefore, it is unclear on what 
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he bases his assertions that “little has been accomplished” or that AMRP has been “poorly 

managed.”  Furthermore, the scope of Mr. Buxton’s recommended “investigation” further 

demonstrates his unfamiliarity with AMRP.  Hayes Sur., NS-PGL Ex. 49.0 Corr., 17:375-20:447.   

(iii) Conclusion 

For all the foregoing reasons, Staff’s recommendation should be rejected as unfounded 

and unnecessary.  

c. Construction Work in Progress (PGL) 

AG witness Mr. Effron in his rebuttal proposed to disallow the amount of Construction 

Work In Progress (“CWIP”) associated with AMRP projects.  Effron Reb., AG Ex. 5.0, 9:200-

14:305.  Mr. Effron claims that these projects included in CWIP are not in service and thus 

cannot be considered used and useful.  Id.  Mr. Effron’s CWIP proposal rests on an incorrect 

legal premise and is otherwise wrong and not likely to benefit customers.  First, the “used and 

useful” objection is not applicable to this CWIP investment.  See, e.g., Citizens for a Better 

Env’t v. Ill. Commerce Comm’n, 103 Ill. App. 3d 133, 430 N.E.2d 684 (4th Dist. 1981) (affirming 

inclusion in rate base as CWIP of $97 million of investment in unfinished generating station over 

objection that the unfinished station was not used and useful).  Mr. Hengtgen pointed out that 

Section 9-214(e) of the Act, 220 ILCS 5/9-214(e), is specifically applicable to CWIP, and 

provides that “the Commission may include in the rate base of a public utility an amount for 

CWIP for a public utility’s investment which is scheduled to be placed in service within 12 

months of the date of the rate determination” without any necessity that the short-term CWIP be 

shown to be used and useful.  Hengtgen Reb., NS-PGL Ex. 27.0, 34:738-750.  In any event, 

these CWIP investments will be providing service and be used and useful in 2013.  Hayes Reb., 

NS-PGL Ex. 34.0, 12:262-14:310; Hayes Sur., NS-PGL Ex. 49.0 Corr., 30:685-32:712.  
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Furthermore, no one contends that the 12-month limitation in Section 9-214(e) (i.e., that the plant 

will be placed in service by July 2014) is not met by the CWIP in question.   

Peoples Gas has been embarking on AMRP as described in Section IV.C.2.b of this 

Initial Brief.  This capital intensive program will necessarily require a large amount of costs to 

move in and out of CWIP as mains are gassed and placed into service.  As Peoples Gas moves to 

the zonal approach of implementing AMRP, the execution of the installation and follow-on 

gassing process will be easier to manage and facilitate.  Hayes Sur., NS-PGL Ex. 49.0 Corr., 

31:701-708.  This is demonstrated by the fact that the CWIP balances related to AMRP projects 

have been steadily decreasing from $95.9 million at September 30, 2012 to $38.1 million at 

December 31, 2012.  Hayes Reb., NS-PGL Ex. 34.0, 13:288; Hayes Sur., NS-PGL Ex. 49.0 

Corr., 31:709-32:712.   

The AG’s proposal regarding AMRP-related CWIP, as well as Staff’s adjustments to rate 

base for 2012 and 2013 AMRP costs, are contrary to the law in each instance and punitive.  As to 

CWIP, it is allowed under Section 9-214 and Commission precedent.  The AG provides no 

evidence that these facilities will not be placed in service in 2013 or as required by the 

Section 9-214 limitation.  However, the impacts of the AG and Staff proposals if approved are 

severe.  If approved, Peoples Gas will be unable to sustain its investments in AMRP resulting in 

a major loss for customers as well as in a loss of significant number of good-paying construction 

jobs that have already been created.  Schott Reb., NS-PGL Ex. 22.0 2nd Rev., 2:42-3:51.  This 

conclusion is supported by UWUA witness Mr. Passarelli.  See UWUA Local 18007 Ex. 1.0, 

4:70-5:96, 6:121-7:133.  If the Commission determines an adjustment is appropriate, which it 

should not, adopting both of the Staff and AG adjustments would be duplicative.  Hengtgen Sur., 

NS-PGL Ex. 43.0, 14:305-312.   
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For the foregoing reasons, the AG proposal to disallow the CWIP related to AMRP 

projects should be overruled. 

d. Non-Union Wages (see also Section V.C.2) 

The rate base adjustments proposed by Staff with respect to Non-Union Wages are 

derivative of the issues addressed infra at Section V.C.2, and should be made according to how 

those issues are determined. 

e. Capital Costs for Non-AMRP Gas Services 

In preparing surrebuttal testimony, Peoples Gas discovered that test year amounts for 

Non-AMRP Gas Services were significantly understated.28  Hoops Sur., NS-PGL Ex. 44.0, 

10:211-218.  These costs include the capital work on Peoples Gas’ system that adds new services 

for customers for Non-AMRP projects as well as other capital replacements for existing services.  

Id.  For the test year, 2013, People Gas incorrectly estimated Non-AMRP Gas Services to be 

$4,359,396.  Id.  This is demonstrated by the fact that for the last three years Non-AMRP Gas 

Services were: 

Year Amount 

2010 $26.0 million 

2011 $18.5 million 

2012 $24.5 million 

Id.  Peoples Gas proposes to increase Non-AMRP Gas Services to $16,073,896.  Id.  This 

amount is conservative and more reflective of Peoples Gas’ actual experience.  The costs will be 

prudently incurred, reasonable in cost and used and useful in providing customer service.  

Therefore, the Commission should approve this revised amount. 

                                                 
28 Note that this item does not apply to North Shore.   
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3. Cash Working Capital 

Cash working capital (“CWC”) is the amount of funds required to finance the day-to-day 

operations of a utility.  The CWC requirement is included in each of the Utilities’ rate bases for 

ratemaking purposes.  Hengtgen Dir., NS Ex. 7.0, 17:378 – 18:382; Hengtgen Dir., PGL Ex. 7.0, 

19:415-419.  To determine the CWC requirement, a lead-lag study analyzes the differences 

between the revenue lags and the expense leads of a utility.  Three broad categories of leads and 

lags are considered: (1) lag times associated with the collection of revenues owed to the utility; 

(2) lag and lead times associated with the collection and payment of what are commonly called 

“pass-through” taxes and “energy assistance charges” and (3) lead times associated with the 

payments for goods and services received by the utility.  Hengtgen Dir., NS Ex. 7.0, 19:409-415.  

Hengtgen Dir., PGL Ex. 7.0, 21:446-452.   

a. Pass-Through Taxes 

One of the two contested aspects of the Utilities’ lead-lag CWC study relates to pass-

through taxes.  The Utilities add pass-through taxes and energy assistance charges (“EAC”) to 

customer bills and then are required to remit the funds to various local and state governmental 

agencies.  These taxes and charges are not recorded as revenue or expense on the income 

statement, but their collection and payment cause a timing difference in the cash flow that needs 

to be accounted for.  Hengtgen Dir., NS Ex. 7.0, 23:491-496; Hengtgen Dir., PGL Ex. 7.0, 

25:528–533.  In approving the Utilities’ expense leads and revenue lags in the 2009 rate cases, 

the Commission acknowledged and found that: “If shareholders make a payment because the 

money has not yet been received from ratepayers, then this amount is appropriately contained in 

the calculation of cash working capital.”  Peoples Gas 2009 Order at p. 24.   
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However, despite its findings in Peoples Gas 2007 and Peoples Gas 2009 and the 

overwhelming evidence in Peoples Gas 2011, the Commission reversed its previous findings and 

set the lag for pass through taxes to zero.  In Peoples Gas 2011, the Commission erred in two 

respects.  First, the Commission stated that setting the revenue lag for pass through taxes at zero 

was adopted by the Commission in three other utility cases and found no reason to deviate for 

the Utilities.  Peoples Gas 2011 Order at p. 27.  However, in deciding an issue in any 

proceeding, that decision should be based on the facts and circumstances in the record and not 

the facts and circumstances in other cases.  Citizens Utility Board v. Illinois Commerce Comm’n, 

166 Ill. 2d 111, 120-121, 651 N.E.2d. 1089, 1094-1095 (1995).  Second, the Commission found 

that Staff’s methodology properly considers the time between when customers are billed for pass 

through taxes, the receipt of payment by the Utilities, and the length of time funds are held by the 

Utilities.  Peoples Gas 2011 Order at p. 27.  Setting revenue lag days to zero does not accurately 

reflect the number of days the funds are held.  Hengtgen Dir., NS Ex. 7.0, 25:531-547; Hengtgen 

Dir., PGL Ex. 7.0, 27:569–586.  The Peoples Gas 2011 Order for Gross Receipts/Municipal 

Utility Tax reflects zero lag days and 82.88 lead days meaning that the Order presumes that 

Peoples Gas, for example, collects and holds the amounts for 82.88 days before remitting them to 

the City.  Id.  The same situation exists for the EAC.  Id.  However, the majority of these 

payments are due in the month following collection and are made consistent with an agreement 

that Peoples Gas has with the City of Chicago (see NS Ex. 7.3) so if the Utilities actually waited 

the days approved in the Peoples Gas 2011 Order (in excess of two months), the payments 

would be deemed late and the Utilities would likely incur penalties and interest on the late 

payments.  Id.  The record demonstrates that these payments are made within the appropriate due 
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dates.  Id.  Thus, the Peoples Gas 2011 Order incorrectly concludes that amounts collected for 

pass through taxes are held longer than they are.    

Staff and AG both propose to continue this erroneous methodology, causing a large and 

unsubstantiated disallowance of a portion of each of the Utilities’ cash working capital.  Just as 

Peoples Gas 2011 Order, Staff and AG’s proposal to arbitrarily assign a revenue lag of zero days 

to pass-through taxes (except for the ICC Gas Revenue Tax (“GRT”)) and EACs is improper and 

is not supported by the evidence in this proceeding.   

However, if the Commission continues to believe that lag days for pass through taxes and 

EAC should be set to zero, in the alternative, it should adopt the Utilities’ proposal to net the 

revenue lag days for pass through taxes against the expense lead days for such taxes and charges.  

Staff agrees with this alternative.  NS-PGL Cross Ex. 1. 

(i) Lags for Pass-Through Taxes 
and Energy Assistance Charges 

In a lead-lag study, the revenue lag measures the number of days from the date service 

was rendered by the Utilities until the date payment was received from customers and such funds 

become available to the Utilities.  Hengtgen Dir., NS Ex. 7.0, 21:446-448; Hengtgen Dir., PGL 

Ex. 7.0, 22:483-485.  Pass-through taxes and EACs are included on the monthly bills and 

payments are received for these amounts at the same time as all other cash from its customers, 

therefore the lag for the collection of such taxes and charges is identical to the revenue lag.  

Hengtgen Dir., NS Ex. 7.0, 23:491-496, 24:508-512; Hengtgen Dir., PGL Ex. 7.0, 25:527–533, 

26:542-550.  Staff agrees.  See Hengtgen Reb., NS-PGL Ex. 27.0, 16:349-350 (citing Staff’s 

response to NS-PGL data request 7.01); Hengtgen Reb., NS-PGL Ex. 27.0, 16:353-357 (citing 

Staff’s response to NS-PGL data request 7.02(b)).  Staff also agrees that pass-through taxes are 

part of the Utilities’ day-to-day cash flows (cash in-flows and out-flows).  Kahle Dir., Staff Ex. 
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2.0, 15:312-313; Hengtgen Reb., NS-PGL Ex. 27.0, 16:349-350.  However, Staff and the AG 

argue that the revenue lag for pass-through taxes (except GRT) and EACs should be set at zero.  

The Staff and AG proposals are without merit for a number of reasons and should be rejected. 

First, Staff’s and AG’s position to substitute zero for the lag for pass-through taxes and 

EACs effectively eliminates the cash in-flow for such taxes and charges in the lead-lag study 

even though Staff has acknowledged that they are part of the Utilities’ day-to-day in-flows.  For 

Peoples Gas, the payment of pass-through taxes is governed by an agreement with the City of 

Chicago (“City Agreement”).  The Utilities have demonstrated through examples for each tax 

and charge that they do not hold the amounts collected as long as the Staff and AG claim.  

Hengtgen Reb., NS-PGL Ex. 27.0, 17:369-22:476.   

For example, for Peoples Gas’ Gross Receipts/Municipal Utility Tax (“MUT”) and the 

City of Chicago Gas Use Tax (“City GUT”), NS-PGL Ex. 27.12P shows the possible collection 

dates for an example month (September 2012) and when those amounts would be due based on 

all the possible collection dates in that month.  Hengtgen Reb., NS-PGL Ex. 27.0, 17:372-381.  

The MUT and the City GUT are due by the 15th of the month following the month of collection, 

or in the example, October 15th.  Id.  Based on the Utilities’ analysis, if Peoples Gas collected all 

of the MUT and City GUT on September 1, 2012, the longest period of time those funds would 

be held (the revenue lag) is 44 days.  Hengtgen Reb., NS-PGL Ex. 27.0, 18:398-19:409.  If all 

the funds were collected on September 30, 2012, the longest period of time such funds would be 

held is 15 days.  Id.  However, the reality is that the amounts are not collected on the first day or 

last day of any given month but are collected over the course of the month.  Id.  Thus, on 

average, Peoples Gas would have access to those funds on average for 30 days.  Id.   
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Peoples Gas’ proposed lead-lag study reflects that these amounts are held for 24.2 days 

(MUT) and  24.31 days (City GUT).  Id. at 20:451-21:459.  These lags are slightly lower than 

average discussed above as a result of the City Agreement, which governs how these taxes are 

paid (except for the GRT).  Id. at 22:479-23:494.  For example, in accordance with the 

agreement, Peoples Gas pays and remits the MUT and the City GUT on the basis of estimated 

cash receipts regardless of whether or not the amounts are received from customers.  Note that 

North Shore also follows this process for submitting pass through taxes (except for the GRT).  

Id. at 22:479-23:494.  However, the Staff and AG proposal reflects Peoples Gas holding those 

amounts for 73.79 days for the MUT and 73.90 days for the City GUT.  Id. at 20:442-449.  A 

comparison of Peoples Gas’ pass-through taxes and energy assistance charges is as follows: 

Days Held  Days Staff and AG 

Days Held  Peoples  Staff  Proposal Exceeds 

Max (1)  Average  Gas  and AG  Max  Average 

MUT  44  30  24.20  73.90  29.90   43.90 

EAC  49  35  18.36  67.95  18.95   32.95 

GRT  7  3  (10.36) 38.96  31.96   35.96 
City 
GUT  44  30  24.31  73.90  29.90   43.90 

(1) Maximum is being shown for discussion purposes only 

     as the maximum days are not realistic as explained above. 

 

Id. at 21:476.  The same conclusions can be drawn for North Shore.  Id. at 23:495-24:533.  Both 

Staff and the AG agree that the lead-lag study should include a lag for the ICC Gas Revenue 

Tax.  Brosch Reb., AG Ex. 4.0, 62:1381-1390; NS-PGL Cross Ex. 1.  Therefore, as shown in the 

chart, the Staff and AG proposals inaccurately have the Utilities holding these collected amounts 

longer than they actually do.  
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In rebuttal testimony, AG witness Mr. Brosch asserts several conclusions concerning the 

Peoples Gas City Agreement.  Brosch Reb., AG Ex. 4.0, 60:1314 – 62:1390.  The City 

Agreement sets forth a formula by which Peoples Gas calculates the estimated collection 

percentages for the various taxes.  It is based upon these calculations that it determines the 

amount of tax to be remitted for a given period and supports the inclusion of both a lag and a 

lead in the cash working capital analysis.  Hengtgen Sur., NS-PGL Ex. 43.0, 18:406-21:462.  

Nothing in how the estimated amounts are calculated changes the fact that the pass-through taxes 

are to be remitted the 15th day in the month following the month of collection.  Failure to do so 

would result in penalties to the Utilities.  Thus, as demonstrated by their analysis and supported 

by the City Agreement, the Utilities’ proposed lead-lag study correctly reflects the appropriate 

lags associated with pass-through taxes and EACs. 

Second, Staff and AG both rely on the Orders in the rate cases for other utilities.29  Kahle 

Dir., Staff Ex. 2.0, 18:386-20:451; Hengtgen Reb., NS-PGL 27.0, 26:574-575.  However, it is a 

factual question as to when a utility must make certain payments, such as taxes, and when it 

receives cash from customers to make payments, thus the decisions in Nicor 2008, Ameren 2009 

and 2011, and ComEd 2010 and 2011 are not controlling here.  Note that the Commission 

acknowledged that the determination is factual in both Peoples Gas 2009 and 2011. In Peoples 

Gas 2009, the Commission stated:   

This is a factual question that rests on when a utility must make certain payments, 
such as taxes, and when it receives the cash from ratepayers to the make the 
payments. Whether the payments are based on estimate or actual cash receipts 
does not matter. If shareholders make a payment because the money has not yet 
been received from ratepayers, then this amount is appropriately contained in the 
calculation of cash working capital. Lead lag studies are the method by which this 

                                                 
29 Northern Illinois Gas Company, Docket No. 08-0363 (“Nicor 2008”); Ameren Illinois, Docket Nos. 
09-0306/0307/0311 (cons.) (Order April 29, 2010) (“Ameren 2009”) and Docket Nos. 11-0282 (Order Jan. 10, 2012) 
(“Ameren 2011”); and Commonwealth Edison Co., Docket No. 10-0467 (Order May 24, 2011) (“ComEd 2010”) and 
Docket No. 11-0721 (Order May 29, 2012) (“ComEd 2011”) 
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is determined. It is to be expected that each utility’s lead-lag study will show 
different results and, thus, the decision in Nicor 2008 is not controlling. 

Peoples Gas 2009 Order, p. 24 (emphasis added).  See also Peoples Gas 2011 Order at p. 27.  It 

is true that the companies in Nicor 2008, Ameren 2009 and 2011, and ComEd 2010 and 2011 are 

utilities, a gas utility, a combination gas and electric utility, and an electric utility, respectively.  

Hengtgen Reb., NS-PGL Ex. 27.0, 27:578-28:607.  However, electric utilities have some 

different types of taxes imposed on them or their customers, which have different requirements 

than the taxes at issue in this proceeding.  Id.  Further, each of these utilities operates in different 

parts of the State indicating that there are different municipal utility taxes imposed on them or 

their customers.  Id.  Finally, not all utilities remit these types of taxes on the same basis.  Id.  For 

example, as indicated earlier, unlike other utilities, Peoples Gas and North Shore remit these 

taxes based on estimated collections pursuant to an agreement that Peoples Gas has with the City 

of Chicago.  In ComEd 2011, Mr. Hengtgen was the witness supporting the lead-lag study for 

Commonwealth Edison Company (“ComEd”), which operates in the City of Chicago, as such he 

knows that ComEd does not have a similar agreement.  Id.  Staff and AG also both err in stating 

that ComEd 2011 includes no lags for pass-through taxes.  In the ComEd 2011 Order, a lag is 

included for both the Illinois Excise Tax and the City of Chicago Infrastructure Tax.  Id.  Further, 

the record in Ameren 2009 and 2011 and Nicor 2008 also indicate that similar agreements do not 

appear to exist for those utilities.  This evidence is unrebutted.   

Third, Staff argues that cash received from customers for pass-through taxes and energy 

assistance charges is not a payment for utility service, therefore, there should be no revenue lag.  

Kahle Dir., Staff Ex. 2.0, 16:333-335.  Staff’s argument that because cash received from 

customers for pass-through taxes is not a payment for utility service, there should be no revenue 

lag should be rejected.  Staff is incorrect.  The types of pass-through taxes and EACs at issue are 
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taxes or charges imposed by law on either the Utilities or their customers and were either 

collected through a separate charge prescribed by law or described within the statute as a charge 

for utility service.  For example, with respect to the energy assistance charge, the Utilities are 

required by State statute to include in their charges for utility service an amount that will be 

remitted to fund State programs related to energy assistance and renewable energy.  305 ILCS 

20/13(e).  In particular, the statute states: “The Energy Assistance Charge assessed by electric 

and gas public utilities shall be considered a charge for public utility service.” (emphasis added)   

Interestingly, Staff claims that the Utilities are attempting to refine what pass-through 

taxes are by putting form over substance.  Kahle Reb., Staff Ex. 12.0R, 17:335-346.  However, 

quite the opposite is true.  It is Staff that is placing the form of how these taxes and charges are 

recorded in the Utilities’ books and concluding that because they are not recorded as revenue the 

lag should be set at zero.  The amounts collected for the taxes and charges are not recorded as 

revenue or as expense.  Hengtgen Dir., NS Ex. 7.0, 23:493-496; Hengtgen Dir., PGL Ex. 7.0, 

25:530-533.  The intent of the cash working capital analysis is to determine cash inflows and out 

flows and not what is recorded as revenue.  Hengtgen Sur., NS-PGL Ex. 43.0; 17:369-374.  

Furthermore, the revenue lag is comprised of a service lag, a billing lag, a collection lag and 

bank float.  None of these lags are different for pass-through taxes and energy assistance charges.  

Id. at 17:377-386.   

Finally both Staff and the AG argue that the Utilities are merely collection agents with 

respect to pass-through taxes and EACs, and as such there is nothing for shareholders to finance.  

Kahle Dir., Staff Ex. 2.0, 16:333-335; Brosch Dir., AG Ex. 1.0; 53:1193-1202.  This argument is 

a red herring and must be rejected.  The implication that the Utilities are requesting a positive 

CWC in this proceeding is incorrect.  The Utilities have included in rate base a negative amount 
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of CWC for pass-through taxes; thus, there is no customer funding.  Staff agrees.  Hengtgen 

Reb., NS-PGL Ex. 27.0; 29:632-640.  Further, if the Utilities are merely collection agents and as 

such cash inflows should not be reflected in the lead-lag study, then it not reasonable to assume 

that there would be cash outflows.  Id. at 25:545-548.  In other words, Staff and the AG argue 

that the Utilities are only collection agents when collecting the amounts for pass-through taxes 

but they are not collection agents when making the payments.  This is nonsensical.  If the 

Utilities are collection agents, then neither the collection of pass-through taxes nor the payment 

of such taxes should be included in the lead-lag study.  The argument also ignores that the 

Utilities still require cash on hand to pay the tax by the due date, whether collected or not.  Id. at 

25:548-550.   

For all of the foregoing reasons, Staff’s and AG’s use of zero revenue lag days must be 

rejected as there is no support in the record for this conclusion or result.  While Staff’s and AG’s 

methodology might have been appropriate in some other utilities’ rate cases, it does not reflect 

the Utilities’ facts here. 

(ii) Alternative Proposal for Pass Through Taxes 

Even though the record in this proceeding demonstrates that a revenue lag related to pass-

through taxes and EACs is proper, the Utilities have proposed an alternative approach which 

would allow for the revenue lag to be set at zero for pass-through taxes (except the ICC Gas 

Revenue Tax) and energy assistance charges.  In the proposal, the expense leads would be 

reduced by the same value.  The alternative proposal reflects customer financing of these 

amounts and as such customers are benefitting through lower rate base.  Hengtgen Sur., NS-PGL 

Ex. 43.0, 23:505-24:538.  Staff agrees with this alternative approach.  NS-PGL Cross Ex. 1.  

Therefore, if the Commission rejects the Utilities’ proposed revenue lags for pass-through taxes 
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and energy assistance charges, it should adopt this alternative proposal and reflect the leads as 

shown on NS-PGL Ex. 43.8N and 43.8P.  

b. Pension/OPEB 

In their lead-lag studies, the Utilities included a zero expense lead for Pension and Other 

Post-Employment Benefits (“OPEB”) because to include a lead time would be duplicative since 

Pension and OPEB are already included in rate base.  Hengtgen Dir., NS Ex. 7.0, 31:670-674; 

Hengtgen Dir., PGL Ex. 7.0, 34:726-730.  Staff argues that a lead value reflecting the 

intercompany billing amount should be used for Pension and OPEB.  The AG argues that the 

lead value for other operations and maintenance expense should be used for Pension and OPEB.  

Both of these proposals are flawed and as such should be rejected.   

Staff’s proposed lead value for Pension and OPEB should be rejected for several reasons.  

First, intercompany billing payments have no relation to the cash flows related to Pension and 

OPEB.  Hengtgen Sur., NS-PGL Ex. 43.0, 24:549-25:553.  The Utilities note that their 

recommendation is the same recommendation made by Staff witness Mr. Kahle in ComEd 2011 

and approved by the Commission on May 29, 2012.  Hengtgen Reb., NS-PGL Ex. 27.0, 31:675 – 

32:685.  Mr. Kahle incorrectly claims that his position in this proceeding is supported by the fact 

that Staff is recommending removal of the pension asset and OPEB liabilities from rate base.  Id.  

However, Staff is only recommending that Peoples Gas’ pension asset be removed from rate 

base and that North Shore’s pension liability, and the Utilities OPEB liabilities be included in 

rate base.  Second, Staff’s argument that Pension and OPEB liabilities are actually driven by an 

operating expense component in the revenue requirement and not rate base is equally without 

merit.  However, Staff witness Mr. Kahle claims that the ComEd Pension and OPEB had an 
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operating expense component but proposed zero lead days.  In this proceeding, he is taking an 

inconsistent position.  Id. at 32:686-698.   

The AG proposes to use lead value for other operations and maintenance expense 

because it is how the Utilities schedule and pay for many types of routinely incurred expenses.  

Brosch Dir., AG Ex. 1.0, 54:1222-56:1267.  However, this argument is equally without merit.  

First, there is nothing routine about the cash flow related to Pension and OPEB, which the AG 

acknowledges.  Hengtgen Reb., NS-PGL Ex. 27.0, 30:651-656.  Second, the alternative 

treatment offered by the AG incorrectly subtracts from revenues associated with Pension and 

OPEB is incorrect as such revenues are appropriately included in the cash working capital 

calculation.  Id. at 30:657-663.  The Utilities note that the Commission has rejected the AG’s 

proposals in both ComEd 2010 and ComEd 2011.   

For the foregoing reasons, the Commission should approve the Utilities’ proposal to 

assign a zero revenue lead to Pension and OPEB. 

c. All Other 

The Utilities are unaware of any other issues related to cash working capital. 

4. Retirement Benefits, Net 

The Utilities recognize that the Commission, in the Utilities’ 2007, 2009, and 2011 rate 

cases, found that: (1) the Peoples Gas pension asset (and the North Shore pension liability) 

should not be included in the calculation of rate base; and (2) the Utilities’ OPEB liabilities 

nonetheless should be included in the calculation; and, further, that the Peoples Gas 2009 Order 

was affirmed on appeal on this subject.30  While the Utilities agree with the Commission’s past 

                                                 
30  Peoples Gas 2007 Order at p. 36; Peoples Gas 2009 Order at pp. 35-37, aff’d in relevant part, People ex rel. 
Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 100654, 958 N.E.2d 405 (2011), appeal denied, 963 
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findings that, if pension assets are excluded, then pension liabilities also should be excluded, the 

Utilities do respectfully request that the Commission reconsider whether to include the pension 

asset(s) in the instant cases, and, alternatively, whether to allow recovery of specific North Shore 

pension contributions or exclude the OPEB liabilities.  The Commission should reject Staff’s 

proposal to exclude the Peoples Gas asset, but include the North Shore pension liability, if the 

year end rate base method is chosen. 

The Utilities use the term “pension asset(s)” above because, if the end of year rate base 

method is used, then Peoples Gas has a pension asset and North Shore has a pension liability, 

while, if the average rate base method is used, then both of the Utilities have pension assets.31  

The figures are as follows: 

 End of Year Rate Base Method Average Rate Base Method
Peoples Gas Pension asset $64,662,000 Pension asset $83,705,000
North Shore Pension liability $865,000 Pension asset $478,500

NS-PGL Ex. 31.2P, p. 2, line 13, col. (F) and (G); NS-PGL Ex. 31.2N, p. 2, line 13, col. (F) and 

(G). 

The Commission’s past decisions to exclude the Peoples Gas pension asset from rate base 

were based entirely on finding that the asset is, or at least has not been shown not to be, the 

product of customer-supplied funds.  E.g., Peoples Gas 2007 Order at p. 36.  Staff and CUB-City 

advance that same position in the instant cases, while the AG simply proposes to apply the prior 

                                                                                                                                                             
N.E.2d 246 (Ill. 2012) (“Peoples Gas 2009 Appeal”) (finding that the Commission’s conclusion was not clearly 
against the manifest weight of the evidence); Peoples Gas 2011 Order at p. 33.  The Appellate Court upheld the 
Commission’s decision to allow ComEd a debt rate of return on its 2005 pension contribution, Commonwealth 
Edison Co., ICC Docket No. 05-0597 (Order on Rehearing Dec. 20, 2006), p. 28, aff’d, Commonwealth Edison Co. 
v. Illinois Commerce Comm’n, 398 Ill. App. 3d 510, 521, 924 N.E.2d 1065, 180 (2d Dist. Sept. 17, 2009), reh’g 
denied, April 6, 2010, appeal denied, 237 Ill. 2d 554, 938 N.E.2d 519 (Sept. 29, 2010).  The Peoples Gas 2009 
Appeal decision contained references to the latter Appellate Court decision but did not discuss its ruling on this 
subject. 
31  That choice of methods is discussed in Section IV.C.1 of this Initial Brief. 
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Commission decisions.  E.g., Pearce Dir., Staff Ex. 4.0, 4:72-80; Smith Dir., CUB-City Ex. 1.0, 

18:397-399; Effron Dir., AG Ex. 2.0, 12:249 - 13:267.32 

The Commission should reconsider approving inclusion of the pension asset(s) in rate 

base because: 

(1) The premise that customers, by paying utility bills, should be treated as if they 

had paid for the utility’s assets, is incorrect as a matter of law.  Customers pay for 

service, not for the property used to render it.  Bd. of Pub. Utility Commissioners, 

et al. v. New York Tel. Co., 271 U.S. 23 (1926).  

(2) The pension asset is part of the utility’s balance sheet and, with respect to defined 

benefit plans, which is what is involved here, the utility owns the assets via the 

trust that holds the assets, with the employees being the beneficiaries of the trust.  

Phillips Reb., NS-PGL Ex. 31.0, 12:258-261. 

(3) Customers, by paying their bills, do not pay for the pension asset.  The rates on 

which their bills are based reflect the accrual of pension expense.  Phillips Reb., 

NS-PGL Ex. 31.0, 12:262 – 13:263. 

(4) As Staff witness Ms. Pearce has acknowledged, normal operating revenues of a 

utility include amounts collected through rates to repay the utility’s cost of 

capital, and the portion of amounts collected from customers that ends up as net 

income is retained earnings, and thus is part of shareholder’s equity, to the extent 

                                                 
32  Staff witness Ms. Pearce also claimed that a utility does not have a pension asset unless it has fully funded all of 
its future, unrecognized pension liabilities, but she expressly stated that she was not offering that as a ground for her 
opposition to inclusion of the pension assets in rate base.  Pearce Dir., Staff Ex. 4.0, 3:57-66.  Ms. Pearce’s claim is 
contrary to GAAP, and to common sense about what is an asset, is undercut by past testimony of Ms. Pearce and of 
Staff witness Ms. Ebrey in the Utilities’ 2009 and 2011 cases, and simply is incorrect.  Phillips Reb., NS-PGL 
Ex. 31.0, 11:225-230, 13:274 – 14:302; Phillips Sur., NS-PGL Ex. 47.0, 6:111-131.  Ms. Pearce’s claim also is 
contrary to past Commission Orders. However, because Ms. Pearce expressly does not base her position on this 
claim, the Utilities see no purpose in discussing it further in this Initial Brief. 
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it is not paid out in dividends.  Phillips Dir., PGL Ex. 11.0, 13:288-289; Phillips 

Dir., NS Ex. 11.0, 13:294-295; Phillips Reb., NS-PGL Ex. 31.0, 13:264-268. 

(5) Cumulative pension contributions, that is direct contributions into the trust,  have 

exceeded cumulative recognized Generally Accepted Accounting Principles 

(“GAAP”) pension expense.  Phillips Sur., NS-PGL Ex. 47.0, 4:84 - 5:110; NS-

PGL Ex. 47.1, Attachments A and B. 

In particular, point 4, above, first was raised by the Utilities in Peoples Gas 2011, but Staff and 

the applicable intervenors did not refute it there, nor have they done so here.  They have ignored 

point 4 here without even attempting to refute it.  Moreover, the Commission Analysis and 

Conclusion in Peoples Gas 2011 Order (see p. 33) did not expressly address it.  The data in point 

5, above, was not presented in the prior cases, although somewhat similar points sometimes were 

made.  Thus, the Commission has sufficient grounds for reconsidering this issue and, of course, 

the decision should be based on the evidence in the record of the instant Dockets.  220 ILCS 

5/10-103; 220 ILCS 5/10-201(e)(iv)(A). 

In the alternative, the Commission should: (1) allow recovery on the Utilities’ pension 

contributions in the form of payments into the trusts, specifically, the North Shore contributions 

of $4.0 million in 2009 and $11.1 million in 2010, which customers did not fund; or, further in 

the alternative, (2) exclude the Utilities’ OPEB liabilities from rate base to be consistent.  

Phillips Dir. PGL Ex. 11.0, 13:284-287; Phillips Dir., NS Ex. 11.0, 13:290-295; Phillips Reb., 

NS-PGL Ex. 31.0, 14:305-306, 15:318-325, 16:335-345. 

The Peoples Gas 2007 Order (at p. 36) did not allow a recovery on the 2006 pension 

contributions of Peoples Gas and North Shore, but that was based on finding that they were 

funded by (or had not been shown not to be funded by) customers, which the evidence shows is 
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not the case here.  The Peoples Gas 2009 and Peoples Gas 2011 Orders in the Commission 

Analysis and Conclusion sections did not explicitly address recovery of specific contributions of 

the Utilities.  The Peoples Gas 2009 Order (at p. 36), in discussing the overall pension asset 

recovery issue, did distinguish the Commission’s decision to allow ComEd a debt rate of return 

on its 2005 pension contribution, Commonwealth Edison Co., ICC Docket No. 05-0597 (Order 

on Rehearing Dec. 20, 2006) at p. 28, aff’d, Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, 398 Ill. App. 3d 510, 521, 924 N.E.2d 1065, 1080 (2d Dist. Sept. 17, 2009), reh’g 

denied, April 6, 2010, appeal denied, 237 Ill. 2d 554, 938 N.E.2d 519 (Sept. 29, 2010).  

However, that distinction was based on the finding that Peoples Gas had not shown its pension 

asset to be funded by shareholders.  Peoples Gas 2009 Order, p. 36. 

Finally, while Staff espouses adherence to the prior Orders as to exclusion of Peoples 

Gas’ pension asset from rate base, Staff’s rebuttal (Pearce Reb., Staff Ex. 14.0, 4:66-69) 

inconsistently argues for subtracting the North Shore pension liability (again, North Shore has a 

pension liability only if a year-end rate base is approved), even though that same Staff proposal 

was rejected in the prior Orders.  More specifically, Staff made the same proposal in the 

Utilities’ 2009 rate cases, and the Peoples Gas 2009 Order (at pp. 36-37) rejected it, just as had 

occurred in the Utilities’ 2007 rate cases, and Staff has not provided any change in circumstances 

or really any basis for a different outcome here.  Phillips Sur., NS-PGL Ex. 47.0, 3:55-67.  Even 

CUB-City’s witness opposes inclusion of the North Short pension liability in the rate base 

calculation if the Peoples Gas pension asset is excluded.  Smith Reb., CUB-City Ex. 2.0, 

49:1069-1078.  The AG’s witness did not expressly address this point, but he also did not 

propose inclusion of the North Shore liability in the rate base calculation if the Peoples Gas 

pension asset is excluded.  
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Accordingly, the Commission (1) should approve the inclusion of the pension asset(s) in 

rate base, or (2) should adopt one of the two alternative positions of the Utilities, but (3) should 

not adopt the Staff proposal to exclude the Peoples Gas pension asset but include the North 

Shore pension liability (again recognizing that North Shore has a pension liability only in the 

event year-end rate base is used). 

5. Net Operating Losses  

The Utilities are included in the consolidated United States income tax return filed by 

Integrys.  NS Ex. 5.1, Schedule G-5, p. 4; PGL Ex. 5.1, Schedule G-5, p. 4.  Throughout this 

proceeding, the Utilities indicated that using their best estimates neither 2012 nor 2013 would 

result in a Net Operating Loss (“NOL”) on a consolidated basis, even though each utility may be 

in a NOL position on a standalone basis.  Id., Schedule G-5 at 11-12; Stabile Reb., NS-PGL 

Ex. 30.0 Rev., 26:648-27:652, 28:692-693; Staff Cross Ex. 12-15.  In fact under “Summary of 

Significant Assumptions/Items” in Schedule G-5, the Utilities state:   

There is currently no forecasted net operating loss (“NOL”) deferred income tax 
asset. This results from the assumption that while [the Utilities] may be 
generating taxable losses, the consolidated group is assumed to be able to use 
those losses. Under the Companies tax sharing agreement, [the Utilities] will be 
paid cash for the tax benefit of its loss, if any, generated on a standalone basis, 
and used to reduce consolidated tax obligations. [The Utilities] will therefore not 
have a deferred income tax asset for the NOL. This assumption will be monitored 
/ updated at each step in the case. 

NS Ex. 5.1, Schedule G-5, p. 10; PGL Ex. 5.1, Schedule G-5, p. 10-11.  (emphasis added)  The 

Utilities did evaluate at each step.  They noted in rebuttal testimony that even though Peoples 

Gas was now in a NOL position for 2011 and 2012, no deferred tax asset existed for 2012 or 

2013 because the consolidated group’s income was forecasted to absorb those losses.  Stabile 

Reb., NS-PGL Ex. 30.0 Rev., 27:649-652, 28:692-693.  See also Staff Cross Ex. 13. 
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However, when surrebuttal testimony was filed, two major events occurred: (1) the 

American Taxpayer Relief Act of 2012 was enacted in January 2013; and (2) end of year 2012 

books closed.  The consequences of American Taxpayer Relief Act of 2012 led to NOLs for 

2013 due to the election for bonus depreciation.  The closing of the books for 2012 resulted in 

the consolidated group being in a NOL position for 2012.  Stabile Sur., NS-PGL Ex. 46.0, 

36:868-871.  As such, NOLs for 2012 and 2013 should be included in rate base. 

Furthermore, failure to reflect a known 2012 or 2013 NOL in this proceeding may cause 

a violation of the normalization rules.  The normalization rules for tax purposes address how a 

company must normalize the effect of accelerated depreciation.  Stabile Reb., NS-PGL Ex. 30.0 

Rev., 30:731-735.  By recording the effects of an NOL as a deferred tax asset, the tax benefit 

associated with accelerated depreciation is effectively eliminated until the time the loss is 

realized.  Id. at 33:783-787.  The result of violating this rule is severe to both the Utilities and 

their customers.  A violation would result in the Utilities not being able to claim the rate 

base-reducing impacts of accelerated and bonus depreciation.  Id. at 33:788-796; Stabile Tr. 

2/8/13, 777:7-21.  The consequences of violating the normalization rules are unrebutted.  Thus, if 

either the 2012 or the 2013 NOL is excluded from rate base, the Commission should also remove 

2013 bonus depreciation from the computation of ADIT.  See Section IV.C.6.c of this Initial 

Brief.   

For all the foregoing reasons, the 2012 and 2013 NOLs should be included in rate base.    

6. Accumulated Deferred Income Taxes  

a. Appropriate Methodology to Reflect Change 
in State Income Tax Rate 

AG and CUB-City recommend that the Utilities disregard the established Commission 

methodology, Average Rate Assumption Method (“ARAM”), to account for a change in state 
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income tax rate in computing deferred income taxes.  Instead, they propose an adjustment based 

on the application of a partial flow through methodology, which would take away benefits from 

future customers and provide them to current customers.  Specifically, the AG and CUB-City 

methodology anticipates a scheduled change in tax rates, computes a value of that change, and 

flows that benefit immediately through to current customers.  The Commission should reject the 

AG and CUB-City proposed methodology as it is inconsistent with Commission precedent and 

income tax and Federal Energy Regulatory Commission (“FERC”) regulations related to 

normalization.  Furthermore, the AG and CUB-City methodology distorts costs of service, and 

does not balance and protect the interests of all stakeholders – current customers, future 

customers, and shareholders.  Finally, the AG and CUB-City proposal would be a piecemeal 

approach to establishing a new method of computing deferred income taxes for Illinois utilities.  

As the Commission has previously done, a method change should be addressed in a separate 

Commission proceeding in which all utilities participate.  Therefore, the Commission should 

reject the AG and CUB-City proposed methodology as it is without merit. 

(i) Docket No. 83-0309 and ARAM 

Generally, any differences between how income and deductions are recognized for 

financial statement purposes or “book” purposes as compared to tax return purposes are called 

“book to tax differences.”  Stabile Reb., NS-PGL Ex. 30.0 Rev., 4:79-81.  A book to tax 

difference can either be permanent, where a deduction is allowed for book purposes but not for 

tax purposes, or temporary, where a deduction is allowed for both book and tax purposes but the 

timing of the deduction varies.  Id. at 81-97.  One of these temporary book-to-tax differences is 

depreciation; for financial statement purposes, straight-line depreciation33 is used and for tax 

                                                 
33 Straight-line depreciation expenses the cost of an asset evenly over its useful life.  Stabile Reb., NS-PGL Ex. 30.0 
Rev., 28:676-678. 
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purposes, accelerated depreciation34 is used.  Id. at 6:142-145, see also Illinois Commerce 

Comm’n On Its Own Motion, ICC Docket No. 83-0309, 1985 Ill. PUC Lexis 5 at *3 (Order Sept. 

18, 1985) (“83-0309 Order”).  Using accelerated depreciation defers income taxes in the early 

years of an asset’s life by reducing taxable income in those early years (through higher 

depreciation expense) in exchange for increased taxable income in future years (through lower 

depreciation expense).  Stabile Reb., NS-PGL Ex. 30.0 Rev., 27:667-669.  The difference 

between the amount of taxes a utility pays under book depreciation versus tax deprecation is 

placed in a reserve account, such as Accumulated Deferred Income Taxes (“ADIT”).  See 83-

0309 Order, , 1985 Ill. PUC Lexis 5 at *3.  As it explains in 83-0309 Order, because the 

Commission sets rates as if a utility claims book deprecation for tax purposes, when book 

depreciation begins to exceed tax deprecation (the book to tax difference reverses) the utility will 

draw upon ADIT to make up the difference between the larger tax liability actually owed and the 

smaller liability used for ratemaking purposes.  83-0309 Order, 1985 Ill. PUC Lexis 5 at *3. 

In ICC Docket No. 83-0309, the particular tax change that caused the Commission to 

initiate a proceeding to analyze how tax rate changes were generally treated in accounting for 

ADIT was a federal tax rate decrease in 1979 from 48% to 46%.  In other words, a utility’s 

ADIT reserve was built up at the 48% rate but the tax liability would eventually be required to be 

paid back at the 46% rate or in other words “excess” ADIT was recorded.35  While the particular 

tax law change that prompted the Commission investigation was federal in nature, the purpose of 

Docket No. 83-0309 is made clear in the very first sentence of the Order:   

the Commission entered an Order in this matter directing Illinois utilities, 
subject to the jurisdiction of the Commission, which utilize deferred tax 
accounting, to appear before the Commission to explain present 

                                                 
34 Accelerated depreciation expenses more of the cost of an asset in the early years of its useful life.  Stabile Reb., 
NS-PGL Ex. 30.0 Rev., 27:665-667. 
35 If the income tax rate had increased, there would have been deficient ADIT recorded.   
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accounting treatment of deferred tax accounts in light of changes in 
statutory income tax rates and show cause why a uniform treatment of 
such deferred tax reserve accounts should not be required 

The Commission initiated the proceeding in order to determine present accounting treatment of 

deferred tax changes in light of statutory income tax rate changes.  These tax rate changes are not 

qualified by the term “federal.”  In addition to analyzing the proper methodology to compute 

deferred taxes, the Commission indicated that utilities must show cause why uniform treatment 

should not be required.  The purpose of ICC Docket No. 83-0309 and application of the 83-0309 

Order is further confirmed in the Commission’s Ordering Paragraph:    

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Illinois utilities subject to the Commission's jurisdiction over rates which utilize 
deferred tax accounting shall for ratemaking purposes account for reversals 
resulting from changes in federal and Illinois corporate income tax rates for 
income taxes deferred in prior years at the weighted average rates at which such 
deferred income taxes were originally recorded (i.e., by applying a weighted 
average historical tax rate to the excess of book depreciation for given assets); 
provided, however, that any accounting change required [*31]  to conform with 
the weighted average method shall not be required until each utility's next rate 
filing, unless sooner prescribed by the Commission; and further provided, 
however, that such accounting treatment for ratemaking purposes shall be 
presumptive only and can be rebutted for good cause shown. 

83-0309 Order, 1985 Ill. PUC Lexis 5 at *30-31.  (Emphasis added)  Thus, the 83-0309 Order 

applies to both changes in federal and state income tax rate – just like the Illinois state income 

tax rate change that occurred in 2011.    

After evaluating at least seven alternative treatments (Id. at *4), the Commission 

determined that ARAM should be adopted uniformly by all Illinois utilities because:   

(a) it is consistent with generally accepted accounting principles and APB 11, (b) 
it is consistent with the Commission's Uniform System of Accounts, (c) it appears 
nonviolative of the IRS's prescription of normalization for utility ratemaking 
purposes, and (d) it is fair and equitable to both utility ratepayers and stockholders 
…  
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Id. at *29-30.  ARAM allows the return of excess (or deficient) ADIT over the remaining useful 

life of the assets, which gave rise to the excess (or deficient) deferred taxes.  Interestingly, the 

Commission notes that other jurisdictions at the time opted for a “quick payback” of excess 

depreciation but the Commission declined to adopt this methodology.  Thus, ARAM has been 

used uniformly by Illinois utilities since 1985 for various tax rate changes, including the Tax 

Reform Act of 1986 (federal corporate rate reduced from 46% to 35%); the Omnibus Budget 

Reconciliation Act of 1993 (federal corporate tax rate increased from 34% to 35%); a 1989 

Illinois state corporate combined tax increase from 6.4% to 7.18%; and a 2003 Illinois state 

corporate combined tax increase from 7.18% to 7.3%.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 

12:285-293.  It appears that in only two instances since the 83-0309 Order was entered did a 

utility use a method other than ARAM: ICC Docket No. 12-0321, ComEd’s formula rate 

proceeding and Docket No. 12-0293, Ameren Illinois’ formula rate proceeding.  Stabile Sur., 

NS-PGL Ex. 46.0, 19, 432-435.  In the ComEd proceeding, ComEd proposed a different 

methodology and in Ameren, the utility adopted a different methodology when raised by an 

intervenor.  AG Cross Ex. 3.0; Commonwealth Edison Co., ICC Docket No. 12-0321 ( Order 

Dec. 19, 2012) at pp. 32-33; Ameren Ill. Co., ICC Docket No. 12-0293 (Order Dec. 5, 2012) at 

pp. 89-97.  The records in those cases are absent any substantive debate on the merits of the 

methodology used versus ARAM, which all other Illinois utilities use.  Stabile Reb., NS-PGL 

Ex. 30.0 Rev. 13:310-313.   

The Appellate Court has supported the use of ARAM.  In Central Illinois Public Service 

Co. v. Illinois Commerce Comm’n, 243 Ill. App. 3d 421, 610  N.E.2d 1356 (1993) (“CIPS”), 

CUB appealed the Commission’s decision to allow a utility to use ARAM instead of returning 

the excess deferred taxes over a three year period.  The Appellate Court held: 
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In light of the findings that the average setup method returns excess ADITs over 
the remaining life of the assets to the ratepayers who benefit from and pay for that 
property and mitigates against the possible need for a rapid amortization of 
"understated" deferred taxes in the event of a future increase in the statutory 
increase, and that CUB's proposal was insensitive to the need for rate stability, we 
cannot say that the Commission's decision to adopt the average setup method was 
improper. 

243 Ill. App. 3d at 440, 610 N.E.2d at 1369.  In fact, the Appellate Court specifically noted 

Docket No. 83-0309 and that the Commission found that ARAM was equitable to both utility 

customers and shareholders.  The Court added that Docket No 83-0309 “was initiated for the 

express purpose of investigating the appropriate methods of treating excess accumulated deferred 

taxes resulting from a change in the statutory income tax rates.”  243 Ill. App. 3d at 439, 610 

N.E.2d at 1369.36   

(ii) AG and CUB-City Proposed Method Inconsistent 
With Existing Regulations Regarding Normalization 

In its 83-0309 Order, the Commission was keenly aware that the uniform method to be 

used by all Illinois utilities and that would be applied to both federal and state income tax 

changes be “nonviolative of the IRS's prescription of normalization for utility ratemaking 

purposes.”  83-0309 Order, 1985 Ill. PUC Lexis 5 at *29-30.  Despite the Commission concern, 

the AG and CUB-City propose a method that is inconsistent with the existing regulations 

regarding normalization.  As such, it should be rejected. 

Full normalization means that the amount of deferred income taxes recorded is the 

difference between (1) the actual tax liability (computed for example using accelerated 

depreciation) and (2) the tax liability if book expenses (such as straight-line depreciation) were 

used in the tax computation.  Stabile Sur., NS-PGL Ex. 46.0, 9:198-202.  Utility normalization is 

                                                 
36 In Commonwealth Edison Company v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 257-258, 585 N.E.2d 1032, 
1067-1068 (1991), the Supreme Court affirmed the use of a short payback period but it was only in reference to a 
category of assets for which the utility took no accelerated depreciation.  Therefore, the facts differ in this 
proceeding in that the Utilities claimed accelerated depreciation for tax purposes on the assets at issue. 
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prescribed in two places: the federal income tax rules on normalization and the FERC regulation 

on normalization.  Id. at 194-214.  The AG and CUB-City proposal would reduce the amount of 

tax deferred as prescribed for in these regulations.  In other words, the AG and CUB-City 

methodology no longer reflects the difference between the actual tax liability and the tax liability 

based upon book expenses.  This proposal is no longer “nonviolative of the IRS’s prescription of 

normalization for utility ratemaking purposes.”   

Furthermore, the AG and CUB-City proposed methodology is inconsistent with 

Congressional intent allowing utilities to claim accelerated tax depreciation.  In particular, 

Congress has stated, “By allowing utilities to use accelerated depreciation only if normalization 

were followed, Congress had two principal objectives: First, to assure that the deferred taxes 

derived from accelerated depreciation would be available to the utilities as investment capital 

until paid to the Treasury and, second, to avoid the additional loss of Federal tax revenues that it 

believed would result because flow-through ratemaking would reduce utility profits.”  Stabile 

Sur., NS-PGL Ex. 46.0, 11:251-257.  Thus, the intent of allowing for accelerated tax 

depreciation is not to reduce utility rates providing a “quick payback” of excess deferred taxes 

when federal or state tax rates change.  Stabile Sur., NS-PGL Ex. 46.0, 11:251-260.  More 

importantly, the reason why the AG and CUB-City proposed method is not a direct violation of 

normalization rules is because at issue is a change in state tax rate and not the federal tax rate.  

Thus, if a federal tax rate where at issue, the Utilities would likely need to seek a private letter 

ruling from the Internal Revenue Service before setting rates in accordance with the AG and 

CUB proposed method.  Id. at 11:264-12:270 

Finally, CUB-City witness Mr. Smith’s reliance on Accounting Standards Codification 

(“ASC”) 740, which is the GAAP method for computing deferred taxes, is misplaced.  GAAP 
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has no reference to or definition for normalization; thus there is no “proper normalization 

accounting … as prescribed by GAAP” as Mr. Smith claims.  Stabile Sur., NS-PGL Ex. 46.0, 

16:364-369.  The liability method described in ASC 740 is inconsistent with both the income tax 

and FERC regulations regarding normalization.  However, GAAP acknowledges the situation 

where a prescribed regulatory method, such as ARAM, differs from the liability method as 

described in ASC 740, and under ASC 980, it allows a utility to record the difference between 

the two methods as a balance sheet adjustment.  Stabile Sur., NS-PGL Ex. 46.0, 17:385-389. 

(iii) AG and CUB-City Proposed Method Distorts Costs of 
Service and Does Not Balance Stakeholders Interests 

In its 83-0309 Order, the Commission adopted the ARAM methodology in part because 

“it is fair and equitable to both utility ratepayers and stockholders.”  83-0309 Order, 1985 Ill. 

PUC Lexis 5 at *29-30.  The AG and CUB-City proposed partial flow through methodology 

distorts costs of service and does not balance and protect the interests of all stakeholders.  In fact, 

the proposed methodology unfairly sacrifices future customers in order to provide a benefit to 

current customers.  As such, the AG and CUB-City proposal should be rejected.   

By using ARAM as prescribed by the 83-0309 Order, the Utilities provide the benefit of 

accelerated and bonus depreciation taken on an asset, which affects cost of service, over the life 

of the asset ensuring customers pay a normalized cost of the asset.  However, the AG and 

CUB-City adjustment is based on originating plant-related book to tax differences that are 

expected to arise in the 2013 test year. The tax positions driving the majority of these originating 

plant-related book to tax differences are: tax repair deductions taken on capital expenditures that 

will be capitalized and depreciated and accelerated tax and bonus depreciation deductions over 

book depreciation deductions.  The effect of the AG and CUB-City proposed methodology for a 

tax repair is that it lowers cost of service through a reduction for an estimated future tax benefit, 
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in the initial year(s) an asset, flowing through a benefit to tax expense that is uncertain and that 

will actually be realized in a future period.  For an asset, this benefit will not be repeated, and 

there is a resulting increase in the carrying cost of that asset in each subsequent year the asset is 

in service.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 7:154-163.  In other words, the tax benefit that 

under ARAM would be returned over the life of the asset that originated the book to tax 

difference is provided for immediately.  This is improper because future customers who will be 

paying for the same asset through depreciation are denied the benefit.   

ARAM is fair to all customers as it normalizes the tax benefit or tax deficiency into rates 

over the assets’ in-service life – matching the depreciation expense which originally caused the 

book to tax difference.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 8:191-193.  Furthermore, under 

ARAM the benefit or deficiency of any rate change is included in rate base only to the extent 

realized and then it is normalized into rates as a component of cost of service as the book to tax 

difference reverses, such as over the useful life of the assets that originally created the book to 

tax difference.  Id. at 9:215-10:219.  As discussed in Section IV.C.6.b. of this Initial Brief, the 

repairs deduction methodology elected by the Utilities is still at risk with gas industry guidance 

still pending and the interpretation of electric industry guidance that has been issued in question.  

As such, any calculation of a future tax “benefit” is in question.  Id. at 8:194-9:203.  Because a 

tax benefit or deficiency is only recorded when realized under ARAM, the tax impact of any 

future adjustment of a tax estimate related to a temporary book to tax difference, such as 

depreciation, is minimized and normalized over the remaining life of the underlying asset.  Id. at 

10:219-226.  Thus, customers, current and future, all share in the burden of an income tax rate 

increase and enjoy the benefits of income tax rate decreases.  Id.  This is imperative as all these 
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customers are funding the asset that created the book to tax difference and prevents any windfall 

to anyone group.   

(iv) A Piecemeal Approach to Establishing a New Method 
For Accounting of Deferred Taxes Should be Rejected 

In its 83-0309 Order, the Commission stressed the importance of establishing a uniform 

rule and stated that ARAM is presumptive and can be rebutted for good cause shown.  83-0309 

Order, 1985 Ill. PUC Lexis 5 at *30-31.  The AG and CUB-City propose a methodology that 

only two Illinois utilities, proposed under a formula rate statute, use.  There is no other evidence 

indicating that any other Illinois utility has adopted a methodology other than ARAM.  The AG 

and CUB-City proposal is inconsistent with the methodology provided under 83-0309 and they 

have not provided good cause as to why the Utilities must change their methodology.  

AG and CUB-City rely on the fact that their proposed methodology is similar to that used 

in the ComEd and Ameren formula rate cases.  However, the records in those proceedings are 

devoid of any discussion of the merits of such a methodology.  Stabile Sur., NS-PGL Ex. 46.0, 

20:476-21:491.  Furthermore, a piecemeal process is not the proper way to ensure Illinois 

utilities are using a uniform methodology.  Change in income tax rates should be treated 

consistently and not dealt with on a utility-by-utility basis, as this would lead to uneven results to 

cost of service and would vary as to when a rate case is filed.  Id. at 21:494-496.  For example, 

Northern Illinois Gas Company (“Nicor”), as a result of its merger, agreed to not file a rate case 

for three years.  If Nicor chooses a 2015 future test year, the test year would occur after the 

temporary state tax rate increase ends.  Thus, Nicor customers would be precluded from 

receiving any of the “flow-through” benefits of the temporary schedule rates.  Id. at 22:511-525.  

This is just one example.  Through initiating a separate docket (Docket No. 83-0309) in which all 
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Illinois utilities were involved, uneven treatment of Illinois ratepayers is avoided.  Id. at 

22:528 - 23:534.   

Finally, AG and CUB-City have provided no good reason why their proposed 

methodology should be adopted.  Id. at 23:537-24:570.  Staff agrees.  Pearce Reb., Staff 

Ex. 14.0, 21:456 - 22:489. 

(v) Conclusion 

For all the foregoing reasons, the AG and CUB-City proposed methodology to account 

for a change in income tax rates should be rejected.  The AG and CUB-City proposed 

methodology is inconsistent with Commission precedent and income tax and FERC regulations 

related to normalization; distorts costs of service, and does not balance and protect the interests 

of all stakeholders; and would be a piecemeal approach to establishing a new method of 

computing deferred income taxes for Illinois utilities.  Finally, AG and CUB-City have not 

shown good cause to change ARAM, which was adopted in the 83-0309 Order. 

b. Repairs Deduction Related to AMRP Projects 

The AG argues that Peoples Gas should claim a repairs expense deduction for AMRP 

projects.  However, based on a lack of guidance to the gas industry regarding the repairs election, 

the experience of the electric industry with similar guidance, and other developments in the 

industry and in this proceeding, Peoples Gas determined that it will no longer take a repairs 

deduction regarding AMRP projects.  The AG provides little to no evidence to rebut this 

conclusion.  Therefore, the Commission should reject the AG’s proposed adjustment for Peoples 

Gas as meritless. 

In its 2009 tax return, Peoples Gas elected to change its tax method of accounting for the 

determination of whether an expenditure is a capital asset or repairs and maintenance (“repairs 
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deduction”).  Stabile Dir., PGL Ex. 10.0, 8:173-9:195.  Unlike Peoples Gas 2011,37 in this 

proceeding, both Peoples Gas and North Shore reflected 100% of this election in its direct filing 

despite continued audit risk.  Id. at 9:198-10:209; Stabile Dir., NS Ex. 10.0, 9:198-10:209.  In 

particular, Peoples Gas and North Shore note that based on developments at the time, including 

the issuance of Revenue Procedure 2011-43 and proposed Treasury Regulations, it could make 

some reasonable assumptions regarding the repairs deduction: 

(1) The Industry Issue Resolution (“IIR”) process related to gas 
distribution property would result in an electable safe harbor similar to the 
electric transmission and distribution (“T&D”) safe harbor;  

(2) The Utilities will be satisfied with the tax benefit that the safe harbor 
method provides and will elect the safe harbor method; and  

(3) The election to use the safe harbor method will include a similar 
transition provision in that it will come in the form of a new method 
change adopted in a future tax year.   

Id. at 9:200-207.  At the time of its direct filing, based on the information available, Peoples Gas 

believed that only 40% of AMRP costs would qualify for the repairs deduction.  Stabile Sur., 

NS-PGL Ex. 46.0, 26: 619-620.  Peoples Gas’ position was supported in part by participants 

engaged in the ongoing IIR program, which indicated that the guidance for gas utilities would be 

similar to Revenue Procedure 2011-43 and that such guidance would be issued in time for filing 

Peoples Gas’ 2011 tax return.  Id. at 29:696-707.   

However, by the time Peoples Gas filed rebuttal testimony it believed and it continues to 

believe, that the Internal Revenue Service (“IRS”) would not allow a repair deduction for any 

portion of AMRP projects.  This conclusion was based on a number of factors.  First, Revenue 

Procedure 2011-43 was a procedure for electric transmission and distribution (“T&D”) 

companies that included safe harbor guidance in determining whether an expenditure for electric 

                                                 
37 In its Order in Peoples Gas 2011, the Commission approved the Utilities’ proposal to reflect only 50% of the 
benefit associated with the repairs deduction given the risk involved.  Peoples Gas 2011 at p. 40.  
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T&D constituted a repair for tax purposes.  It cannot be relied upon by a gas utility to meet the 

tax return positions set forth in the Statement on Standards for Tax Services No. 1.  Stabile Sur., 

NS-PGL Ex. 46.0, 27:641-29:693.  What is useful information is the IRS’ application of 

Revenue Procedure 2011-43 to electric T&D.  This procedure provides two exceptions to the 

safe harbor guidance that if contained in the future gas industry guidance, Peoples Gas believed 

that no portion of AMRP costs would qualify as repairs based on the application of these 

exceptions to electric T&D companies.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 18:434-20:476.  

This conclusion is based on the experience of electric T&D companies in applying Revenue 

Procedure 2011-43 that came to Peoples Gas’ attention after filing its direct case.  Id.   

Second, the nature of AMRP, following the reversal of Rider ICR by the Appellate Court 

and through the testimony submitted in this proceeding, is clearly becoming part of a plan of 

rehabilitation, modernization, or improvement, which is an exception to the safe harbor rule set 

forth in Revenue Procedure 2011-43.  Stabile Sur., NS-PGL Ex. 46.0, 30:724-31:744.  Third, the 

IRS has already indicated that additional guidance was needed to make Revenue Procedure 

2011-43 work as intended (as differences in interpretation of key provisions exist) and that 

guidance would not be received until sometime in 2013 at the earliest.  Id. at 31:745-32:755.  

Furthermore, the IRS has indicated that there was a delay in the release of the guidance for gas 

T&D industry, which also would not be expected until sometime in 2013.  Id.   

Finally, Peoples Gas has indicated that it has not taken the repairs deduction related to 

AMRP projects on its 2011 return and there is no basis for a repair deduction related to AMRP 

projects in its 2012 return which is due to be filed in September 2013.  Stabile Sur., NS-PGL 

Ex. 46.0, 27:639-641; Stabile Tr. 2/8/13, 757:9-12.  Peoples Gas’ cautious behavior based on 

these facts and circumstances is not imprudent.  Peoples Gas’ shareholder is not benefitting by 
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not expending the repairs deduction to AMRP projects.  This is similar to the situation where AG 

witness Mr. Effron attempted to impute the repairs election on ComEd in Commonwealth Edison 

Co., ICC Docket No. 10-0467.  Stabile Sur., NS-PGL Ex. 46.0, 33:788-34:809.  The 

Commission denied it in that docket and it should do so here.   

For all the foregoing reasons, the Commission should reject the AG adjustment imputing 

a repairs deduction that Peoples Gas is not taking on its 2011 tax return and that is extremely 

risky as indicated by the record.    

c. Bonus Depreciation 

In January 2013, the American Taxpayer Relief Act of 2012 was enacted and it extended 

the availability of 50% bonus depreciation into 2013.  The Utilities expect to elect to take bonus 

depreciation in 2013.  Stabile Sur., NS-PGL Ex. 46.0, 34:811-816.  The appropriate adjustments 

to ADIT for year end rate bases are $47.2 million for Peoples Gas and $3.2 million for North 

Shore (for an average rate base, the adjustments are $23.618 million for Peoples Gas and $1.625 

million for North Shore).  Id. at 34:817-35:823.  Only AG witness Mr. Effron attempted to 

calculate bonus depreciation in rebuttal testimony.  However, Mr. Effron’s calculations are 

flawed in a number of respects, including but not limited to that: (1) he computed bonus 

depreciation based on book additions as stated on a financial accounting basis instead of using 

the tax accounting basis for the additions; (2) he computed bonus depreciation on property for 

which the Utilities already claimed bonus depreciation; (3) he computed bonus depreciation on 

property that the Utilities are claiming a repair expense deduction; and (4) he computed bonus 

depreciation on property that is not eligible for bonus depreciation.  Id. at 35:830-36:863.  

Therefore, the Utilities’ calculation of bonus depreciation should be used. 
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However, if the Commission determines that the 2012 NOL should not be included in 

computing rate base as discussed in Section IV.C.5 of this Initial Brief, then bonus depreciation 

should not be included in determining ADIT.  Failure to include the 2012 NOL in rate base 

would likely lead to a violation of the normalization rules.  Stabile Tr. 2/8/13, 777:7-21.  A 

consequence of such a violation is the loss of accelerated depreciation, which includes bonus 

depreciation.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 33:788-796.  As such, inclusion of bonus 

depreciation at the very least would be improper.     

d. Derivative Adjustments from Contested Adjustments 

The Utilities’ original Schedule B-9’s show the projected balances of Accumulated 

Deferred Income Taxes at December 31, 2012 and December 31, 2013, and the year end and 

average amounts for the test year. Hengtgen Dir., NS Ex. 7.0, 14:301-306; PGL Ex. 7.0, 16:336-

341. Other than the contested issues discussed above and derivative adjustments from contested 

plant adjustments, these figures were not disputed by any party. The Utilities’ final amounts are 

shown in NS-PGL Exs. 43.1N and 43.1P. 

D. Accumulated Depreciation (Uncontested Except for 
Derivative Adjustments from Contested Adjustments) 

The Utilities’ original Schedule B-6’s show the projected balances of Accumulated 

Depreciation at December 31, 2012 and December 31, 2013, and the year end and average 

amounts for the test year. Hengtgen Dir., NS Ex. 7.0, 11:233-12:251; Hengtgen Dir., PGL Ex. 

7.0, 13:269-287. Other than the contested issues discussed above and derivative adjustments 

from contested plant adjustments, these figures were not disputed by any party. The Utilities’ 

final amounts are shown in NS-PGL Exs. 43.1N and 43.1P. 
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V. OPERATING EXPENSES 

A. Overview/Summary/Totals 

1 and 2. North Shore and Peoples Gas 

North Shore’s properly calculated base rate operating expenses, including income taxes, 

and reflecting the Staff and intervenor-proposed adjustments with which the utility agreed or 

accepted in whole or in part, corrections, and updates, are $72,424,000.  E.g., NS-PGL 

Ex. 42.1N, line 33, col. [H]. 

Peoples Gas’ properly calculated base rate operating expenses, including income taxes, 

and reflecting the Staff and intervenor-proposed adjustments with which the utility agreed or 

accepted in whole or in part, corrections, and updates, are $527,779,000.  E.g., NS-PGL 

Ex. 42.1P, line 33, col. [H]. 

North Shore’s and Peoples Gas’ operating expenses are supported by extensive, detailed 

evidence, including the testimony of Sharon Moy (the test year, the overall revenue requirement, 

operating expenses, operating income, rate case expenses, and the Gross Revenue Conversion 

Factor, and underlying calculations and support of numerous components of operating 

expenses);38 Christine Gregor (the test year forecast and associated “Part 285” Schedules, 

significant variances year over year from prior years to the test year in amounts recorded in 

operating expense Accounts, bad debt expense, depreciation and amortization expense, taxes 

                                                 
38  Moy Dir., PGL Ex. 6.0 (entire); PGL Ex. 6.1; Moy Dir., NS Ex. 6.0 (entire); NS Ex. 6.1; Moy Sup. Dir., NS-PGL 
Ex. 18.0; NS-PGL Exs. 18.1N, 18.2N, 18.3N, 18.1P, 18.2P, 18.3P; Moy Reb., NS-PGL Ex. 26.0 (entire); NS-PGL 
Exs. 26.1N, 26.1P, 26.2N, 26.2P, 26.3N, 26.3P, 26.4, 26.5N, 26.5P, 26.6 (Public and Confidential), 26.7 (Public and 
Confidential), 26.8 (Public and Confidential), 26.9 (Public and Confidential), 26.10 (Public and Confidential), 26.11 
(Public and Confidential), 26.12 (Public and Confidential), 26.13 (Public and Confidential) , 26.14, 26.15 (Public 
and Confidential), 26.16 (Public and Confidential), 26.17, 26.18, 26.19, 26.20; Moy Sur., NS-PGL Ex., 42.0 Rev. 
(entire); NS-PGL Exs. 42.1N, 42.1P, 42.2N, 42.2P, 42.3, 42.4N, 42.4P, 42.5 (Public and Confidential), 42.6 (Public 
and Confidential), 42.7 (Public and Confidential); 42.8 (Public and Confidential), 42.9 (Public and Confidential), 
42.10, 42.11, 42.12.   
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other than income taxes expense, and intercompany costs);39 Kyle Hoops (employee headcounts, 

and expenses associated with Chicago Department of Transportation regulation changes and the 

Utilities’ cross bore program);40 Noreen Cleary (incentive compensation program expenses and 

non-union base wage increases);41 John Stabile (income taxes and invested capital taxes);42 and 

Christine Phillips (employee benefits operating expenses, including pensions, OPEB, group 

insurance, and IBS-billed benefits).43 

B. Potentially Uncontested Issues (All Subjects Relate 
to NS and PGL Unless Otherwise Noted) 

1. Administrative & General 

a. Interest Expense on Budget Payment Plan 

The Utilities accepted Staff’s proposed adjustments of interest expense on budget 

payment plan based on the December 19, 2012, Commission ruling setting the 2013 rate of 

interest to be paid at 0%.  The Utilities clarified that the adjusted amounts should be taken from 

the Operating and Maintenance (“O&M”) ratemaking adjustments included in the Utilities’ 

revenue requirements that were filed in direct testimony as Schedules C-2.9 and C-2.10.  Kahle 

Reb., Staff Ex. 12.0 REV, 24:486-25:491; Moy Sur., NS-PGL Ex. 42.0 REV, 4:78-84. 

                                                 
39  Gregor Dir., PGL Ex. 5.0 Rev. (entire); PGL Ex. 5.1; Gregor Dir., NS Ex. 5.0 Rev. (entire); NS Ex. 5.1;  Gregor 
Supp. Dir., NS-PGL Ex. 16.0 (entire); Gregor Reb., NS-PGL Ex. 25.0 (entire); NS-PGL Exs. 25.1P, 25.2P, 25.3N, 
25.3P, 25.4, 25.5, 25.6N, 25.6P; Gregor Sur., NS-PGL Ex. 41.0 Corr. (entire); NS-PGL Exs. 41.1P, 41.2P, 41.3P 
Corr., 41.4N, 41.4P, 41.5, 41.6. 
40  Hoops Dir., PGL Ex. 8.0, 14:283 – 16:330; Hoops Supp. Dir., NS-PGL Ex. 20.0 (entire); NS-PGL Ex. 21.1; 
Hoops Reb., NS-PGL Ex. 28.0 Rev., 13:263 – 14:292; NS-PGL Ex. 28.1; Hoops Sur., NS-PGL Ex. 44.0, 10:220 –
 11:237; NS-PGL Ex. 44.2; 
41  Cleary Dir., PGL Ex. 9.0 (entire); Cleary Dir., NS Ex. 9.0 (entire); Cleary Reb., NS-PGL Exs. 29.1, 29.2, 29.3; 
Cleary Sur., NS-PGL Ex. 45.0 (entire); NS-PGL Exs. 45.1, 45.2, 45.3, 45.4, 45.5, 45.6. 
42  Stabile Dir., PGL Ex. 10.0 (entire); PGL Ex. 10.1; Stabile Dir., NS Ex. 10.0 (entire); NS Ex. 10.1; Stabile Reb., 
NS-PGL Ex. 30.0 Rev. (entire); NS-PGL Ex. 30.1; Stabile Sur., NS-PGL Ex. 46.0 (entire); NS-PGL Ex. 46.1. 
43  Phillips Dir., PGL Ex. 11.0, 1:3 – 12:250; PGL Exs. 11.1, 11.2; Phillips Dir., NS Ex. 11.0, 1:3 - 12:256; NS Exs. 
11.1, 11.2; Phillips Reb., NS-PGL Ex. 31.0, 1:3 – 9:190, 16:350 – 18:390; NS-PGL Exs. 31.1N, 31.1P, 31.2N, 
31.2P, 31.3N, 31.3P.  
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b. Interest Expense on Customer Deposits 

The Utilities accepted Staff’s proposed adjustments of interest expense on customer 

deposit based on the December 19, 2012, Commission ruling setting the 2013 rate of interest to 

be paid at 0%.  The Utilities clarified that the adjusted amounts should be taken from the O&M 

ratemaking adjustments included in the Utilities’ revenue requirements that were filed in direct 

testimony as Schedules C-2.9 and C-2.10.  Kahle Reb., Staff Ex. 12.0 REV, 24:476-481; Moy 

Sur., NS-PGL Ex. 42.0 REV, 4:78-84. 

c. Lobbying Expenses 

The Utilities accepted Staff’s proposed adjustments disallowing expenses inherent with 

lobbying and related activities.  Ostrander Dir., Staff. Ex. 3.0, 16:305-309; Moy Reb., NS-PGL 

Ex. 26.0, 4:84-5:94. 

d. Social and Service Club Dues 

The Utilities accepted Staff’s proposed adjustments to remove certain social and service 

club membership dues from their recoverable miscellaneous general expenses.  Ostrander Dir., 

Staff Ex. 3.0, 15:288-290; Moy Reb., NS-PGL Ex. 26.0, 4:84-5:95. 

e. Executive Perquisites 

The Utilities accepted Staff’s proposed adjustments to remove executive perquisites 

included in test year operating expenses.  Ostrander Dir., Staff Ex. 3.0, 17:333-18:341; Moy 

Reb., NS-PGL Ex. 26.0, 4:84-5:100. 

f. Consulting Expense – SIG Consulting 

The Utilities accepted Staff’s proposed adjustments to remove from test year operating 

expenses consulting expenses for Strategic International Group, LLC.  Ostrander Dir., Ex. 3.0, 

20:399-21:401; Moy Reb., NS-PGL Ex. 26.0, 4:84-5:101. 
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g. Employee/Retiree Perquisites – Awassa Lodge 

The Utilities accepted Staff’s proposed adjustments to remove from the 2013 test year 

expenses related to the Awassa Lodge.  Pearce Dir., Staff Ex. 4.0, 24:586-588; Moy Reb., 

NS-PGL Ex. 26.0, 4:84-5:103. 

h. Update to Pension and Benefits 

The Utilities updated pension and OPEB expenses to reflect the most recent actuarial 

report, which increased these expenses by $979,000 for North Shore and $7,201,000 for Peoples 

Gas.  Moy Reb., NS-PGL Ex. 26.0, 14:285-287; Phillips Reb., NS-PGL Ex. 31.0, 3:64-8:160.  

This was not contested, except indirectly (and erroneously) as discussed in Section V.C.7.a of 

this Initial Brief. 

i. Updated IBS Return on Investment 

The Utilities accepted the AG’s proposed adjustments to the IBS return on investment.  

Brosch Dir., AG Ex. 1.0, 50:1146-51:1157; Moy Reb., NS-PGL Ex. 26.0, 4:84-5:107. 

j. Costs to Achieve Amortization 

The Utilities updated the amortization of costs incurred to achieve savings.  Moy Reb., 

NS-PGL Ex. 26.0, 13:280-282.  This issue was not contested 

2. Uncollectible Account Expense Included in Base Rates 

The Utilities accepted Staff’s recommendation regarding the base rate uncollectible 

accounts expense to be used to determine the incremental uncollectible adjustments in 

Rider UEA.  Kahle Dir., Staff Ex. 2.0, 27:582-591; Moy Reb., NS-PGL Ex. 26.0. 4:84-6:120. 



 

76 
 

3. Depreciation Expense 

a. WAM System 

The Utilities updated adjustments for IBS depreciation expense on the Work Asset 

Management (“WAM”) system billed to Peoples Gas and North Shore.  The adjustments were 

not contested, but the amount of the adjustment is potentially contested as discussed in Section 

V.C.7.a of this Initial Brief.  Moy Sur., NS-PGL Ex. 42.0 REV, 11:242-244; Gregor Sur., NS-

PGL Ex. 41.0 Corr., 5:87-98. 

b. CNG Plant 

The Utilities accepted Staff’s proposed adjustment to CNG Plant for Peoples Gas to 

reflect the reclassifications of the depreciation expense and income taxes from utility plant in 

service to a non-utility plant.  Moy Sur., NS-PGL Ex. 42.0 REV 13:271-274; Hengtgen Sur., 

NS-PGL Ex. 43.0, 4:71-81. 

4. Income Tax Expense – Changes in Interest Expense on Debt Financing 

The Utilities accepted Staff- and intervenor-proposed adjustments to income taxes that 

are related to changes in interest expense on debt financing as well as to changes to the 

forecasted interest rates on short-term and long-term debt.  Moy Reb., NS-PGL Ex. 26.0, 

15:315-319; Gast Reb., NS-PGL Ex. 23.0, 3:53-64. 

5. Revenues 

a. Sales and Revenue Adjustment by Service Classification 

AG witness Mr. Effron proposed to eliminate the Utilities’ forecasted sales decreases and 

to base their forecasted sales for the 2013 test year at their actual 2011 weather normalized sales.  

This adjustment would increase Peoples Gas’ sales to Service Classification (“S.C.”) No. 1 – 

Small Residential Service by 17,361,000 therms and S.C. No. 2 – General Service by 19,481,000 
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therms and North Shore’s sales to S.C. No. 2 – General Service by 1,963,000 therms.  AG Ex. 

2.0, 18:376 – 20:438; AG Ex. 2.1, Sched. DJE-2N; AG Ex. 2.1, Sched. DJE-2P.  The Utilities 

did not contest these adjustments.  Kuse Sur., NS-PGL Ex. 40.0, 3:45-47; NS-PGL Exs. 40.1 and 

40.2. 

The Utilities provided Staff with blocked test year sales for the different meter classes.  

NS-PGL Exs. 40.3 – 40.5.  In rebuttal testimony, AG witness Mr. Rubin provided different 

blocking based a different sales adjustment for Peoples Gas S.C. No. 1, but no blocking to reflect 

the AG’s proposed sales adjustments for Peoples Gas S.C. No. 2 or North Shore S.C. No. 2.  

Kuse Sur., NS-PGL Ex. 40.0, 3:62-67, 4:84-86.  Furthermore, Mr. Rubin’s blocking for Peoples 

Gas S.C. No. 1 was not consistent with how the test forecast was derived.  Id. at 4:68-84.  Based 

on the consultations regarding the common briefing outline, the Utilities understand that the AG 

does not contest the Utilities’ blocking for Mr. Effron’s sales adjustment. 

6. Interest Synchronization (methodology derivative adjustments) 

The Utilities accepted Staff’s proposed adjustments to interest synchronization.  

Hathhorn Dir., Staff Ex. 1.0, 6:111-122; Moy Reb., NS-PGL Ex. 26.0, 4:84-5:89. 

C. Potentially Contested Issues (All Subjects Relate 
to NS and PGL Unless Otherwise Noted) 

1. Incentive Compensation (Falls in Multiple Categories of O&M) 

It is a well-established principle that a utility is entitled to recover its prudent and 

reasonable costs of service.  See, e.g., CUB, 166 Ill. 2d at 121, 651 N.E.2d at 1095.  It is settled 

law, moreover, that employee salaries are operating expenses and, as such, are recoverable in full 

so long as they are prudent and reasonable.  See, e.g., Villages of Milford v. Illinois Commerce 

Comm’n, 20 Ill. 2d 556, 565, 170 N.E.2d 576, 581 (1960) (“Milford”).  With respect to incentive 

compensation costs, the Commission’s standard for recovery is whether the incentive 
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compensation expenses “can reasonably be expected to provide net benefits to ratepayers.”  See 

In re Illinois Power Co., ICC Docket No. 01-0432 (Order Mar. 28, 2002), pp. 42-43.  See also 

People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 100654, ¶¶ 51, 55 

(1st Dist. Sept. 30, 2011) (“Peoples Gas 2009 Appeal”) (holding that the Commission’s use of a 

customer benefit standard for the recovery of incentive compensation costs was appropriate). 

Here, it is only a portion of the Utilities’ Non-Executive Incentive Compensation Plan 

that is a contested issue.44  The Non-Executive Incentive Plan sets different annual incentive 

compensation levels for non-union employees based on North Shore’s and Peoples Gas’ 

performance against pre-determined goals in a number of areas designed to provide net customer 

benefits.  The plan uses four specific performance measures to determine incentive payouts for 

the Utilities’ employees that are all focused on operational aspects of the business: cost 

management, employee safety (i.e., OSHA recordable incident rates), customer satisfaction and 

reliability (i.e., reduction in leaks and damages cased by crews).  Cleary Dir., NS Ex. 9.0, 5:113-

8:134; Cleary Dir., PGL Ex. 9.0, 5:113-8:135; NS Ex. 9.1; PGL Ex. 9.1. 

Staff does not oppose the recovery of any costs related to the Utilities’ Non-Executive 

Incentive Compensation Plans, and no party opposes the recovery of costs related to the Plans’ 

employee safety, customer satisfaction and reliability measures which account for 50% of the 

Plans’ costs.  Ostrander Reb., Staff Ex. 13.0, 24:460-25:482; Brosch Dir., AG Ex. 1.0, 32:703-

711; Smith Dir., CUB-City Ex. 1.0, 97:3059-3061.  AG and CUB-City, however, propose to 

disallow the other 50% of the Utilities’ Non-executive Incentive Compensation Plan’s expenses 

which are associated with its O&M cost control measure ($439,071 for North Shore and 

                                                 
44   In order to narrow the issues for the Commission’s determination, the Utilities agreed not to contest proposed 
disallowances to portions of their Executive Incentive Compensation Plan expenses as calculated by Staff and to all 
of their Omnibus Incentive Compensation Plan expenses, without any waiver of their right to assert arguments or 
otherwise contest such disallowances in future rate cases or other proceedings.  See Cleary Reb., NS-PGL Ex. 29.0, 
3:65-7:137, 15:319-16:340. 
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$2,882,076 for Peoples Gas), on the basis that the Utilities have not proven that this metric 

provides a net benefit to customers.  Brosch Dir., AG Ex. 1.0, 29:618-32:721; Brosch Reb., AG 

Ex. 4.0, 28:613-33:724; Smith Dir., CUB-City Ex. 1.0, 81:2424-98:3088; Smith Reb., CUB-City 

Ex. 2.0, 15:306-22:470. 

Contrary to the AG’s and CUB-City’s claims, and as recognized by Staff witness Mr. 

Ostrander, the record evidence contains substantial evidence establishing that the O&M cost 

control metric can indeed reasonably be expected to provide net benefits to customers, which is 

the standard set by the Commission for the recovery of incentive compensation costs.  In re 

Illinois Power Co., ICC Docket No. 01-0432 (Order Mar. 28, 2002), pp. 42-43.  As noted by 

Staff witness Mr. Ostrander, the Utilities’ O&M cost control metric has an established record of 

reducing or controlling costs since it was adopted by the Utilities starting in the year 2011, 

resulting in lower O&M expenses for both Utilities in 2011 than in the previous year, and lower 

O&M expenses than budgeted for the first nine months of 2012 included in the record.  

Ostrander Reb., Staff Ex. 13.0, 24:460-25:482.  Based on this evidence, Staff concluded that the 

AG’s and CUB-City’s requested disallowance of the costs associated with the Utilities’ O&M 

cost control metric “are not necessary.”  Id. at 25:480-482. 

In particular, the record evidence shows that Peoples Gas was able to beat its O&M 

expense goal for 2011 by $22.8 million in 2011, resulting in an amount of O&M expense that 

was approximately $2.8 million less than the previous year.  Likewise, North Shore was able to 

beat its goal for O&M expense goal for 2011 by $1.7 million in 2011, resulting in an amount of 

O&M expense that was approximately $1.1 million less than the previous year.  Cleary Dir., NS 

Ex. 9.0, 9:156-169, 10:184-190; Cleary Dir., PGL Ex. 9.0, 9:157-170, 10:185-191; Cleary Reb., 

NS-PGL Ex. 29.0, 9:196-202.  Utilities’ witness Ms. Cleary testified that, in her opinion, when 
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costs are reduced or controlled in one year such as they were in 2011, that reduction or control 

carries through to the basis used in planning the following years’ budgets, including the O&M 

costs budgeted for the 2013 test year at issue in these rate cases.  Cleary Dir., NS Ex. 9.0, 

10:190-195; Cleary Dir., PGL Ex. 9.0, 10:191-196. 

While it is true that the Utilities are not able to show a direct link to particular dollars in 

specific line items of the 2013 O&M budget that have been reduced as a result of the O&M cost 

control metric (see Cleary Sur., NS-PGL Ex. 45.0, 5:103-105), the way in which such cost 

savings may benefit customers was shown in the hypothetical Ms. Cleary presented in her 

surrebuttal testimony.  Id. at 6:113-7:141.  This hypothetical demonstrates that if actual costs for 

Peoples Gas had not been reduced in 2011, but instead had come in at the budgeted amount, and 

then similar changes between the 2011 actual and 2012 budget and then the 2012 budget and the 

2013 budget for O&M costs had occurred, the amount of O&M budgeted for 2013 may have 

been over $32 million higher than in the O&M budget submitted in this case.  It is this 

hypothetical that demonstrates how costs savings in one year can result in reducing the expenses 

to be recovered in future rate cases, all else being equal, and underlies Ms. Cleary’s opinion that  

without the O&M cost control metric, the amount of O&M budgeted for the 2013 test year likely 

would have been higher.  Cleary Dir., NS Ex. 9.0, 10:190-195; Cleary Dir., PGL Ex. 9.0, 10:191-

196.  Indeed, even the AG witness Mr. Brosch conceded on cross-examination that increased 

O&M costs in one year may lead to higher O&M costs being forecasted in a subsequent year’s 

rate case, all else being equal.  Brosch Tr. 2/6/2013, 512:15- 513:12. 

This leads to the conclusion that the Utilities’ O&M cost control metric in their Non-

Executive Incentive Compensation Plan at issue here falls squarely within the types of incentive 
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compensation plans for which the Commission has allowed recovery in a multitude of cases.45  A 

review of past Commission orders reveals numerous instances of the Commission specifically 

ruling that the costs for a metric which incentivizes the control or reduction of O&M expenses is 

beneficial to customers and, therefore, recoverable.  For example, in the Utilities’ 2007 rate 

cases, the Commission allowed the Utilities to recover 48.4% of an incentive compensation 

plan’s costs “based on controlling O&M expenses,” stating that “we consider this as beneficial to 

ratepayers.” Peoples 2007 Order at pp. 66-67.  Similarly, in ComEd’s 2005 rate case, the 

Commission allowed the recovery of expenses for a component of ComEd’s incentive 

compensation plan based on controlling O&M and capital expenses, stating that such a metric 

“meets the Commission’s standard of reducing expenses and creating greater efficiencies in 

operations,” and that “[l]owering O&M expenses, all else being equal, has the obvious effect of 

reducing the expenses to be recovered in future rate cases.”  In re Commonwealth Edison Co., 

ICC Docket No. 05-0597 (Order July 26, 2006) (“ComEd 2005”), pp. 95-96.  The Commission 

reached similar conclusions in ComEd’s 2007 rate case and other cases.46 

Accordingly, as recommended by Staff and for the reasons discussed above, the 

Commission should reject the AG’s and CUB-City’s proposed disallowance of the 50% of the 

                                                 
45  While the AG and CUB-City may rely upon the fact that the Commission disallowed the costs of the same O&M 
cost control metric in Peoples Gas 2011, that decision by the Commission was based on the finding limited to the 
facts and circumstances in that proceeding that the Utilities had failed to present sufficient evidence to establish the 
metric was reasonably likely to benefit customers.  Peoples Gas 2011 Order, p. 57.  As explained above, the Utilities 
in these cases have presented evidence the O&M cost control metric is reasonably likely to lead to customer 
benefits, and thus, as concluded by Staff in these cases, no disallowance is appropriate. 
46 Other examples of where the Commission has ruled that expenses related to metrics which reduce operating costs, 
including O&M expenses, benefit customers and are recoverable include: Commonwealth Edison Co., ICC Docket 
No. 07-0566 (Order Sept. 10, 2008) (“ComEd 2007”), pp. 54-55, 61 (approving recovery of costs for portions of 
incentive plan identical to those approved in ComEd 2005); Consumers Illinois Water Company, ICC Docket 
No. 03-0403 (Order Apr. 13, 2004) (“Consumers IWC”), pp. 14-15 (approving recovery of incentive compensation 
expenses which included a metric for “maintaining or reducing operating costs at or below budgeted levels”); Aqua 
Illinois, Inc., ICC Docket No. 04-0442 (Order April 20, 2005), pp. 21-22 (approving recovery of costs for incentive 
plan similar to the plan approved in Consumers IWC). 
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costs for the Utilities’ Non-Executive Incentive Compensation Plan related to its O&M cost 

control metric. 

2. Wage Increase Corrections 

Staff witness Mr. Ostrander filed revised Schedules 13.02N and 13.02P purportedly to 

“correct” capitalized construction wages to reflect an average year impact and the ADIT 

Adjustment.  Ostrander Tr. 2/5/2013, 243:1-16.  With respect to capitalized construction wages, 

the Utilities have argued that rates should be set using a year-end rate base methodology, while 

Staff has proposed that the Commission adopt an average year methodology.  The revision to 

Mr. Ostrander’s Schedules 13.02 N and P adds a column (f) for line 8 on the first page of the 

schedules to show that if the Commission adopts an average year methodology, Staff’s proposed 

downward adjustment for non-union wages should be divided by 2 for the capitalized 

construction component of non-union wage base (changing the proposed downward adjustment 

to this component from $61,000 to $31,000 for North Shore and from $1,137,000 to $569,000 

for Peoples Gas).  The Utilities agree that this would be the correct amount of the adjustment if 

the Commission accepts Staff’s proposed disallowances to the non-union wage base increases 

and if the Commission agrees that an average year rate base methodology is appropriate.  The 

Utilities explain why the Commission should not adopt any adjustment to their proposed non-

union base wage increases in Section V.C.3, infra, and why it is more appropriate for the 

Commission to adopt a year-end rate base methodology in Section IV.C.1, infra.   

The Utilities do not object to Mr. Ostrander’s correction of the derivative ADIT 

adjustment for non-union wages for Peoples Gas (from ($3,000) to $7,000) on line 13 of his 

revised Scheduled 13.02 P.   
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3. Non-union Base Wages (Falls in Multiple Categories of O&M) 

The Utilities propose an increase in their rate bases and operating expenses for the 2013 

test year to allow for a general wage increase (2.60%), a pool of funds to provide for merit-based 

increases (0.45%), and a pool of funds to provide for costs attributable to pay increases 

commensurate with promotions and market adjustments (0.40%).  Cleary Reb., NS-PGL Ex. 

29.0, 18:283-401.  The total amount of this requested increase is equal to 3.45% of the Utilities’ 

total non-union base wages.  Id. at 17:360-369, 18:283-401.  Staff, however, has recommended 

that this increase be reduced to an amount equal to 2.28% of the Utilities’ total non-union base 

wages for 2013 (a reduction of $121,000 for North Shore’s 2013 non-union wage base and a 

reduction of $691,000 for Peoples Gas’ 2013 non-union wage base, rounded to the nearest 

thousand, calculated by multiplying column (f), line 9 on Schedules 13.02 N and P Rev. by 

1.0345).47  Ostrander Dir., Staff Ex. 3.0, 12:235-14:284; Ostrander Reb., Staff Ex. 13.0, 9:158-

13:246.  Staff’s proposed adjustment is based on reducing the Utilities’ proposed general wage 

increase component using a forecast of the Consumer Price Index (“CPI”) (Ostrander Reb., Staff 

Ex. 13.0, 9:160-10:172) and completely disallowing both the amount to be used for merit 

increases and the amount to be used for raises due to promotions (id. at 12:216-13:235).  Each of 

the three components of the Utilities’ proposed increase to the amount of non-union base wages 

and Staff’s proposed adjustments thereto will be addressed individually. 

a. General Wage Increase 

Staff’s proposal to reduce the Utilities’ general wage increase amount for 2013 from 

2.6% to 2.28% is based upon a forecast of the CPI inflation rate for the time period 2012-2016 

produced by the Research Department of the Federal Reserve Bank of Philadelphia in its Survey 

                                                 
47 None of the other parties has addressed this issue in any of their testimony. 
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of Professional Forecasters (Third Quarter 2012).48  Ostrander Dir., Staff Ex. 3.0, 12:238-243 

and n.11.  This proposed adjustment is inappropriate and should be rejected for at least three 

reasons. 

First, the CPI is not a measure designed or intended to predict or be used to set wage 

increases, but rather, is an economic indicator calculated by the Bureau of Labor Statistics to 

show a change over time in the prices paid by consumers for a market basket of goods and 

services.  Cleary Reb., NS-PGL Ex. 29.0, 19:422-20:427 and n.4; Cleary Sur., NS-PGL Ex. 45.0, 

12:243-251.  CPI is thus a measure reflecting consumer spending patterns and not the wage-

setting decisions of employers.  Moreover, the CPI looks at all urban consumers and is not 

focused on specific industries, such as energy or utility services, and therefore it paints with a 

brush that is much broader than and not reflective of the market wages in the energy industry.  

Cleary Reb., NS-PGL Ex. 29.0, 20:427-430.  Applying the CPI directly to set wage levels in the 

manner proposed by Staff is analogous to using a bathroom scale to determine whether your car 

tires have sufficient “pounds” per square inch of air.  While both may appear superficially to be 

measuring the same thing, they clearly do not and are not interchangeable in this manner. 

Second, examining the Bureau of Labor Statistics’ Employment Cost Index, which 

calculates a completely different measure specifically designed to measure changes in wages and 

salaries by industry, reveals that wages in the utility industry have been increasing at a faster 

pace than overall wages generally (2.3% versus 1.5% for the twelve months ended September 

2012).  Id. at 20:431-438 and n.5; Cleary Sur., NS-PGL Ex. 45.0, 12:256 – 13:268 and n. 5.  This 

indicates that the forecast for a broad measure such as the CPI, which is not differentiated by 

industry or service type, is likely to under-predict the level of change that will occur in an 

                                                 
48 This would cause a reduction of $33,000 for North Shore’s 2013 non-union wage base and a reduction of 
$189,000 for Peoples Gas’ 2013 non-union wage base, rounded to the nearest thousand, calculated by multiplying 
column (f), line 9 on Schedules 13.02 N and P Rev. by 0.0032. 
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industry which is changing at a faster pace than the market on average.  Thus, using a forecast of 

CPI rather than market-based research data specifically addressing forecasted wage increases for 

purposes of determining the Utilities’ 2013 general wage increase for non-union workers would 

not be appropriate for this reason, as well. 

Third, the Utilities’ proposed general wage increase amount of 2.60% for 2013 is based 

on market data provided by the World At Work 2012-2013 Salary Budget Survey, which is a 

well-known compensation tool that reports results of annually surveyed information submitted 

by corporations on their planned wage increases for the following budget year.  Cleary Reb., NS-

PGL Ex. 29.0, 17:372-379; Ostrander Tr. 2/5/2013, 251:13-19.  The Utilities’ general wage 

increase of 2.6% was also based on the Utilities’ own observations as to compensation trends in 

the utility industry specifically, as well as advice from Towers Watson compensation 

consultants.  Cleary Reb., NS-PGL Ex. 29.0, 17:373-375.  As conceded by Staff witness Mr. 

Ostrander, the research data from the World At Work 2012-2013 survey shows that average 

wage increases for 2013 will be in the “high 2% range” – 2.90%.  Ostrander Reb., Staff Ex. 13.0, 

13:233-235; Cleary Reb., NS-PGL Ex. 29.0, 18:382-386.  The Utilities’ proposed general wage 

increase of 2.60% thus is well below the market average shown for 2013 by research data 

specifically addressing what the market rate for wage increases will be in 2013.   

The 2.60% general wage increase proposed by the Utilities, therefore, is supported by the 

substantial weight of the record evidence as being a just and reasonable market-based amount for 

a general wage increase for non-union workers in 2013.  The Commission should thus approve 

the Utilities’ proposed general wage increase amount and reject Staff’s recommendation for a 

downward adjustment. 
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b. Pool of Funds for Merit Based Increases 

The second component of the Utilities’ requested non-union wage base increase is a pool 

of funds that is equal to 0.45% of the Utilities’ total non-union wage base that is to be used to 

provide discrete pay increases to employees who have demonstrated exemplary performance 

(e.g., a Regular Non-union employee who receives an exemplary performance review during the 

performance review period may receive a set amount of pay increase from this pool in addition 

to that employee’s general wage increase equal to 2.60% of his or her current wage level).  

Cleary Reb., NS-PGL Ex. 29.0, 18:393-398.  Utilities’ witness Ms. Cleary explained that these 

merit-based increases given only to employees who receive exemplary reviews are used to bring 

top performers into the range shown in the World At Work survey as being appropriate for top 

performers in 2013 – from 2.90% up to 4.0%.  Cleary Sur., NS-PGL Ex. 45.0, 14:289-293. 

Staff witness Mr. Ostrander testified on cross-examination that he has no objection to a 

public utility giving a larger pay increase to individual employees who perform at a higher level 

than other employees.  Ostrander Tr. 2/5/2013, 250:3-16.  Mr. Ostrander also acknowledged that 

the market research data from the World At Work survey demonstrates that top performing 

employees may receive wage increases of up to 4.0% in 2013, and testified that he has no reason 

to doubt this conclusion.  Id. at 250:20-252:6; Ostrander Reb., Staff Ex. 13.0, 13:233-235.  Yet, 

Mr. Ostrander recommended disallowing this component of the Utilities’ requested non-union 

wage base increase in his direct and rebuttal testimony.49  Examining the record, it seems that the 

two grounds Mr. Ostrander relied upon for his recommended adjustment are based on 

misunderstandings concerning the facts of how this pool of funds is used to provide individual 

merit-based increases to the Utilities’ high-performing employees.   

                                                 
49 This would result in a reduction of $47,000 for North Shore’s 2013 non-union wage base and a reduction of 
$266,000 for Peoples Gas’ 2013 non-union wage base, rounded to the nearest thousand, calculated by multiplying 
column (f), line 9 on Schedules 13.02 N and P Rev. by 0.0045. 



 

87 
 

First, Mr. Ostrander testified in his rebuttal testimony that the Utilities may not actually 

award the full amount of the 0.45% pool of funds to provide merit-based increases to certain of 

their employees who are top performers based on his belief that the Utilities only used half of the 

amount of such funds forecasted in their 2011 rate cases for 2012.  Ostrander Reb., Staff Ex. 

13.0, 12:216-225.  As was clarified at the hearing, however, Mr. Ostrander’s belief was based on 

combining the amounts forecasted for both the merit-based component and the component for 

providing raises due to promotions that will be discussed in the next section.  Ostrander Tr. 

2/5/2013, 254:4-255:19, 257:16-258:12; NS-PGL Cross Ex. 3.  The undisputed evidence – which 

Mr. Ostrander testified he has no reason to doubt – demonstrates the full amount forecasted for 

merit-based increases given to top-performing employees in both 2011 and 2012 (0.3% and 

0.45%, respectively) were in fact used by the Utilities.  Ostrander Tr. 2/5/2013, 258:13-259:22; 

NS-PGL Ex. 45.5.  This is consistent with the record evidence establishing that the Utilities have 

no discretion on whether or not these funds will be used because the full amount of this pool of 

funds is automatically distributed to award individual merit-based increases to high performing 

employees.  Cleary Sur., NS-PGL Ex. 45.0, 14:285-287; NS-PGL Ex. 45.4. 

The second ground relied upon by Mr. Ostrander in his rebuttal testimony for disallowing 

this component of non-union wage base increase is the assumption that this 0.45% increase is 

awarded to all employees of the Utilities.  Ostrander Reb., Staff Ex. 13.0, 12:226-13:235.  The 

evidence is clear, however, that while the total amount of this pool of funds is calculated based 

upon an overall percentage (0.45%) of the Utilities’ total non-union wage base, those funds are 

used to award additional increases only to particular individual employees who perform at a 

high-level by receiving exemplary performance reviews.  Cleary Sur., NS-PGL Ex. 45.0, 14:279-

285, 14:293-295; NS-PGL Ex. 45.4; Ostrander Tr. 2/5/2013, 252:21-254:1.  These merit-based 
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increases are given only to individual employees who receive exemplary reviews in order to 

bring the Utilities’ top performers into the range of pay increases shown by the World At Work 

survey as being appropriate for such employees in 2013.  Cleary Sur., NS-PGL Ex. 45.0, 14:289-

293.  Indeed, this result is consistent with Mr. Ostrander’s view that a higher-performing 

employee deserves a larger raise relative to an average employee.  Ostrander Tr. 2/5/2013, 

250:3-16. 

Accordingly, there is no basis in the record for disallowing this component of the 

Utilities’ non-union base wage increase.  The Commission, therefore, should reject Staff’s 

recommended disallowance of this amount. 

c. Pool of Funds for Raises Due to Promotions 

The third component of the Utilities’ requested non-union wage base increase is a pool of 

funds that is equal to 0.40% of the Utilities’ total non-union wage base that is to be used to 

provide discrete pay increases to employees who are promoted.  Cleary Reb., NS-PGL Ex. 29.0, 

18:387-392.  In other words, these funds will be used to cover the differential in pay for an 

employee who receives a promotion to a position with a higher market-based rate of pay relative 

to that employee’s previous position with the Utilities.  Id.  The record evidence shows that it is a 

common market practice for employers to budget for promotions in this manner.  Id.   

Staff witness Mr. Ostrander recommends disallowing this component of non-union wage 

base increase on the same grounds as the merit-based wage increase component discussed in 

subsection (b), above (reductions for 2013 non-union wage base of $41,000 and $236,000 for 

North Shore and Peoples Gas, respectively).50  As with the merit-based increase component, this 

pool of funds for promotional-related wage increases is not awarded to all employees, but rather, 

                                                 
50 These reductions are calculated by multiplying column (f), line 9 on Schedules 13.02 N and P Rev. by 0.0032. 
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only to specific employees who have received promotions where a commensurate increase in pay 

for the new position is appropriate.  Cleary Sur., NS-PGL Ex. 45.0, 15:306-308. 

This promotional pool of funds – unlike the merit-based increase pool of funds – is 

discretionary in nature.  Id. at 14:301-15:303; NS-PGL Ex. 45.4.  In any event, the Utilities are 

expected to use this entire pool of funds appropriately to keep and maintain a high-quality 

workforce and ensure that each necessary position is filled by a highly-qualified employee 

receiving a market-based rate of pay.  Cleary Sur., NS-PGL Ex. 45.0, 15:303-306.  

Consequently, the Commission should reject Staff’s recommended disallowance of this 

component of non-union wage base increase, as well. 

In the alternative, given that the record evidence does show that less than the full 

forecasted amount of such funds have been used in previous years, the Utilities request that the 

Commission award an amount of recovery for this pool of funds equal to the amount by which 

such increases accounted for a percentage of total non-union wages in 2012 – 0.154% for 

Peoples Gas and 0.007% for North Shore.  NS-PGL Ex. 45.6.  Doing so should remove any 

objection to recovery of these funds on the ground that they are not expected to be used by the 

Utilities. 

4. Vacancy Adjustment (Falls in Multiple Categories of O&M) 

The AG’s proposal to reduce the Utilities’ 2013 payroll expenses to reflect what the AG 

calls an average vacancy factor should be rejected.  The Utilities have filled or are hiring to fill 

the budgeted and forecasted positions, and they fully explained and supported their head count 

increases, which were predominately at Peoples Gas.  Hoops Dir., PGL Ex. 8.0, 14:283 – 16:330; 

Hoops Reb., NS-PGL Ex. 28.0 Rev., 13:263 – 14:292; Hoops Sur., NS-PGL Ex. 44.0, 

10:220 - 11:237.  With respect to the position additions being made by Peoples Gas, which 
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include positions added to improve compliance with federal and state pipeline safety regulations 

and for the AMRP, Peoples Gas’ headcounts will be equivalent to the headcounts reflected in 

their test year operating expenses.  Hoops Reb., NS-PGL Ex. 28.0 Rev., 13:270 - 14:292.  As to 

North Shore, as of November 24, 2012, the utility was literally just two positions below its 

budgeted head count and was in the process of hiring for both of those positions.  Hoops Reb., 

NS-PGL Ex. 28.0 Rev., 13:276-278.  The AG proposal lacks merit and should not be adopted. 

5. Distribution O&M 

a. Plastic Pipefitting Remediation Project 

Peoples Gas’ Plastic Pipefitting Remediation Project is a project that replaces certain 

plastic fittings on Peoples Gas’ system, which may have not technically complied with Part 192 

of Title 49 of the Code of Federal Regulations.  Seagle Dir., Staff Ex. 6.0, 7:168-180.  Staff is 

proposing an adjustment to remove from Distribution O& M expenses the costs associated with 

the Plastic Pipefitting Remediation Project because such costs are not just and reasonable.  

Seagle Dir., Staff Ex. 6.0, 6:148-11:272; Seagle Reb., Staff Ex. 16.0, 7:130-8:163; Burk Reb., 

Staff Ex. 19.0, 5:80-6:106.  Staff claims that the original fittings were non-compliant with federal 

regulations and Peoples Gas personnel did not follow its own procedures when installing the 

fittings.  Seagle Dir., Staff Ex. 6.0, 8:184-198.  Further, Staff claims that Peoples Gas would not 

been granted a special permit by the Pipeline and Hazardous Materials Safety Administration 

(“PHMSA”) to allow the fitting to stay on its system.  Burk Reb., Staff Ex. 19.0, 6:103-106.  

Staff’s adjustments are without merit as the evidence demonstrates that the fittings were safe and 

the special permit, if applied for, would have been granted, even after installation of the fittings.   

An external and industry-recognized expert performed an extensive analysis on the pipe 

fittings and concluded that they were safe.  The expert further concluded that Peoples Gas could 
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have sought a permit as allowed under Title 49 of the Federal Rules.  Hoops Reb., NS-PGL Ex. 

28.0 Rev., 12:253-256.  This evidence is unrebutted.  However, Peoples Gas determined to 

replace the fitting at this time given its ability to coordinate some of replacement with other 

scheduled work.  Id. at 12:256-259.  Furthermore, Staff only cites one violation of the federal 

rules – that the fittings were not properly marked in accordance with Section 192.63, which does 

not impact the safety or integrity of the fittings.  Also, while Staff claims that an operator must 

apply to PHMSA for a Special Permit before installing non-compliant equipment, Sub-section 

194.341(b) of the federal rules does not so require.  Hoops Sur., NS-PGL Ex. 44.0, 6:120-133.  

Sub-section 194.341(b) provides that an operator must submit an application for a Special Permit 

at least 120 days prior to the effective date of the granting of the Special Permit.  Id.  Also, the 

terms and contents of the application for Special Permit also do not support Staff’s assertion.  Id. 

at 6:134-7:146.  In fact, PHMSA has entertained and granted applications for Special Permits 

after non-complaint work has been installed.  Id. at 7:147-153.   

For all the forgoing reasons, the Commission should reject Staff’s proposed adjustment 

related to the Plastic Pipe Fittings Remediation Project.   

b. Legacy Sewer Lateral Cross Bore Program 

Staff objects to recovery of the Legacy Sewer Lateral Cross Bore program costs because 

it claims that either the Utilities’ procedures at the time were inadequate or not followed.  Seagle 

Reb., Staff Ex. 6.0, 9:165-10:198; Burk Reb., Staff Ex. 19.0, 4:44-5:79.  The AG also objects to 

recovery because it claims that work has not commenced, only one of the positions has been 

filled, and no specific plan is in place.  Brosch Reb., AG Ex. 4.0, 49:1079 - 50:1100.  Staff’s and 

the AG’s adjustment are without merit and should be rejected. 

For gas utilities, a cross bore is when a gas facility that has been installed using trenchless 

technologies intersects with an existing sewer main or sewer lateral.  Hoops Supp. Dir., NS-PGL 
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Ex. 20.0, 5:95-6:113.  In the 1990’s, gas utilities began to use horizontal directional drilling 

(“HDD”) to install natural gas pipes underground.  Id.  However, because many vintage sewer 

lines are made of clay and contain no tracer wire, they cannot be located with above ground 

locating devices.  Id.  As result, a utility may have come in contact with sewer lines without any 

knowledge of such contact, which can potentially cause a blockage in the sewer line.  Id.  If the 

conventional rodding method is used to address the blockage, the cutter of the sewer rod machine 

may cut into the plastic main or service line and possibly cause a gas release.  Id.  The proposed 

legacy sewer lateral cross bore program will proactively investigate those mains and service lines 

installed using HDD to determine whether there is a cross bore.  Id.   

Staff witness Mr. Burk’s conclusion that the Utilities’ procedures “were either inadequate 

or not allowed” is unsubstantiated.  Based on his testimony, he apparently either did not read the 

Utilities’ procedures or review the processes and controls that are in place to ensure that 

procedures are followed by crews.  The evidence demonstrates that the Utilities’ HDD 

procedures are well developed and consistent with industry standards and the Gas Pipeline 

Technology Committee (“GPTC”) guidelines.  Hoops Sur., NS-PGL Ex. 44.0, 4:77-80.  The 

Utilities’ procedures focus on safety, with specific emphasis on not striking underground 

utilities.  Id.  Furthermore, the Utilities provide crews detailed training, supervise crews in the 

field, and conduct regular safety inspections.  Id. at 4:80-85.  However, despite best efforts, cross 

bores occur as acknowledged by the GTPC guidelines.  Id. at 4:85-91.  This becomes especially 

difficult with a complex sewer system like in the City of Chicago.  Id. at 4:91-94.  Contrary to 

Staff’s conclusory and unsubstantiated statements, the Utilities have sound procedures and 

practices.  As such, Staff’s adjustment should be rejected.   
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The AG also proposes an adjustment to remove these program costs from operating 

expenses because there is not enough detailed planning provided for the program.  Again, this 

assertion is unsupported by the record.  The Legacy Sewer Lateral Cross Bore program is a test 

year project so of course it has not started.  However, the Utilities have been investigating cross 

bores as part of AMRP projects.  Hoops Sur., NS-PGL Ex. 44.0, 5:106-114.  Therefore, 

contractors are already out in the field as part of inspecting AMRP projects.  Id.  Permanent 

assignments to the program will be made when it begins in 2013, the test year.  Id.  In the first 

quarter of 2013 requests for bids will be sent.  Id.; Hoops Tr. 2/6/13, 375:19 - 376:2. 

Thus, for all the foregoing reasons, the Commission should reject Staff’s and the AG’s 

adjustments related to the Legacy Sewer Cross Bore program.   

c. New Chicago Department of Transportation Regulations 

In July 2012, the Chicago Department of Transportation (“CDOT”) issued new 

regulations for Openings, Construction and Repair in the Public Way that greatly increased 

Peoples Gas’ cost of service.  Hoops Supp. Dir., NS-PGL Ex. 20.0, 1:13-15.  In supplemental 

direct, Peoples Gas proposed $13.9 million in operating expenses with respect to the new CDOT 

Regulations.  Staff agrees and concluded that the calculation of the costs was just and reasonable.  

Seagle Reb., Staff Ex. 16.0, 5:93-6:109.   

However, the AG and CUB-City argue that the costs included in the 2013 test year 

should only be based upon Peoples Gas’ experience in the fourth quarter of 2012.  Brosch Reb., 

AG Ex. 4.0, 45:999 – 49:1078; Smith Reb., CUB-City Ex. 2.0, 49:1080 – 53:1165.  The AG and 

CUB-City adjustments should be rejected because they do not reflect the Peoples Gas experience 

in 2013.  The expenses from nearly all of these new regulations begin in January 2013, with only 

certain initial fees beginning in 2012.  Hoops Sur., NS-PGL Ex. 44.0, 8:165-176.  Furthermore, 
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the costs associated with the new CDOT regulations are within the control of Peoples Gas, which 

allows for accurate estimation.  Id.   

Therefore, the Commission should reject the adjustments proposed by AG and CUB-City 

as they are not based upon the actual costs Peoples Gas will experience in 2013.    

6. Productivity Adjustment 

AG witness Michael Brosch’s novel “productivity” adjustment is baseless, incorrect, and 

unlawful, for numerous reasons.  The proposal, as originally presented, sought to reduce the 

Utilities’ non-fuel O&M expenses by 1%, based on the “subjective” claim that, because the 

Utilities’ original proposed revenue requirements reflected projected 2012 and 2013 costs, their 

non-fuel O&M expenses should be reduced by 0.5% for each year, for a total of 1%.  E.g., 

Brosch Dir., AG Ex. 1.0, 25:540 – 26:555.  In rebuttal, Mr. Brosch adhered to his proposal, but, 

in response to certain of the Utilities’ criticisms, he removed from his calculation injuries and 

damages, insurance, postage, pension, and OPEB expenses.  Brosch Reb., AG Ex. 4.0, 

27:589 - 28:609. 

The AG’s proposal should not and cannot be adopted, as to any item and any period, for 

many reasons.  The starting points of the Utilities’ discussion here are the applicable legal 

framework and the Utilities’ budgets and forecasts, followed by a demonstration of multiple 

reasons that the AG’s proposal fails on every level. 

To begin with, the Utilities are entitled to just and reasonable rates that allow them an 

opportunity to recover fully their prudent and reasonable costs of service, as discussed in 

Section I.A.1 of this Initial Brief.  A utility does bear the burden of proof that its proposed rates 

are just and reasonable, 220 ILCS 5/9-201(c), but once it presents a prima facie case, the burden 

of going forward with the evidence shifts to the other parties that challenge its costs to show 

unreasonableness due to inefficiency or bad faith. 
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In proceedings before the Commission, once a utility makes a showing of 
the costs necessary to provide service under its proposed charges, it has 
established a prima facie case.  City of Chicago v. People of Cook County, 133 Ill. 
App. 3d 435, 478 N.E.2d 1369, 88 Ill. Dec. 643 (1985).  The burden then shifts to 
others to show that the costs incurred by the utility are unreasonable because of 
inefficiency or bad faith.  City of Chicago v. People of Cook County, 133 Ill. App. 
3d 435, 478 N.E.2d 1369, 88 Ill. Dec. 643 (1985). 

Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 N.E.2d 1172, 

1173-1174 (3d Dist. 2002).51 

The Utilities provided extensive, detailed direct cases (as well as rebuttal and surrebuttal) 

supporting their proposed revenue requirements.  See, e.g., the discussion in Sections IV.A, V.A, 

and VI (introduction) of this Initial Brief.  The Utilities’ proposed revenue requirements are 

based on their original budgets and forecasts for 2013 (the forecasts also were examined by 

Deloitte), as modified by appropriate ratemaking adjustments, revisions, and updates, as 

discussed in Sections I, II, and III of this Initial Brief.  E.g., Gregor Dir., PGL Ex. 5.0 Rev., 

4:81 – 9:200; Gregor Dir., NS Ex. 5.0 Rev., 4:81 – 9:189.52  The Utilities’ budgets and forecasts 

were developed in a detailed, careful manner by subject matter experts based on their experience 

and other available information.  E.g., Gregor Dir., NS Ex. 5.0 Rev., 5:98 – 8:160; Gregor Dir., 

PGL Ex. 5.0 Rev., 5:98 – 8:160; Gregor Reb., NS-PGL Ex. 25.0, 6:118-129. 

The Utilities thus presented far more than prima facie cases, and they have proven their 

final revenue requirements, but, nonetheless, where specific individual adjustments have been 

proposed and properly supported, the Commission can and should rule on them on their 

                                                 
51  In addition, the utility does not bear the burden of proof on all the issues that conceivably are relevant to the 
reasonableness of its rates, nor is it required in its direct case to anticipate and disprove the objections that opposing 
parties might make.  City of Chicago, 133 Ill. App. 3d at 442, 478 N.E.2d at 1375. 
52  The Commission’s rules require that in future test year cases an independent CPA examine the utility’s forecasted 
financial statements and make a statement confirming that they comply with the Guide for Prospective Financial 
Information of the American Institute of Certified Public Accountants.  83 Ill. Adm. Code § 285.7010.  Deloitte 
performed that examination and made the confirmation.  Gregor Dir., PGL Ex. 5.0 Rev., 9:184-200; Gregor Dir., NS 
Ex. 5.0 Rev., 8:174 – 9:189. 
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respective merits.  The AG’s proposed “productivity” adjustments should not and cannot be 

adopted, however, because the AG’s proposals lack any valid basis.  As discussed below, not 

only are the AG’s claims devoid of any relevant support, but the AG has not shown here, or even 

claimed to show, any inefficiency on the Utilities’ part, whether in the form or any specific 

inefficiency as such, or in the form of unreasonably failing to improve productivity in any 

specific respect.  The AG’s proposals also are overstated,53 but the Utilities, in noting that, do not 

mean to suggest that there is any merit to any part of the proposals.  There is none. 

First, Mr. Brosch originally cited testimony in a San Diego Gas & Electric Company 

(“SDG&E”) rate case before the California Public Utilities Commission (“CPUC”) regarding the 

average trend in productivity for gas utilities from 1999-2008 and from 2004-2008.  Brosch Dir., 

AG Ex. 1.0, 24:506-513.  However, SDG&E in that case was proposing a post-test ratemaking 

mechanism for the three year period 2013-2015, under which SDG&E’s revenue requirement 

would be adjusted each year to reflect increases in capital-related and other expenses.  NS-PGL 

Cross Ex. 4.  In addition, the SDG&E analysis excluded expenses for customer service, customer 

information, bad debt, and transmission by others expenses.  Id.  Moreover, the SDG&E analysis 

was not based on productivity in the sense of cost per unit of work performed, but on costs per 

number of customers being served.  Id.   Although the SDG&E analysis included North Shore 

and Peoples Gas in the utilities sampled, it did not quantify separate or utility-specific 

productivity rates, and thus no changes in productivity at the Utilities in particular were 

identified.  Id.  Moreover, the SDG&E analysis did not identify any ways in which the operations 

                                                 
53  The Utilities also note that, while the 2012 data in the Utilities’ original filings was forecasted, 2012 actual data 
later were provided in discovery and presented in testimony, and thus, at this point, Mr. Brosch’s backwards 
imputation of a 0.5% non-fuel O&M expense reduction in 2012 does not make sense.  The AG’s proposed 
adjustments also are overstated by including materials costs.  Gregor Reb., NS-PGL Ex. 25.0, 6:130 - 7:138; 
NS-PGL Exs. 25.6N, 25.6P.  The fact that the Utilities point out those specific flaws does not change, however, that 
the AG’s proposed adjustments, in their entirety, for many reasons, are without merit. 
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of North Shore or Peoples Gas were inefficient.  Id.  There is nothing in the SDG&E information 

cited by Mr. Brosch, which involves the context of multi-year rate increases, and which presents 

no specific information about the Utilities, that supports a “productivity” adjustment here. 

Second, Mr. Brosch also originally cited a New York Public Service Commission 

(“NYPSC”) “Order Establishing Rate Plan” issued on June 18, 2010, in NYPSC case 09-E-0588, 

regarding a proposed settlement agreement involving Central Hudson Gas and Electric 

(“CHG&E”).  Brosch Dir., AG Ex. 1.0, 24:514 – 25:529.  However, that case involved a 

settlement of both gas and electric rates of CHG&E.  Moreover, the NYPSC order (at p. 14) 

provided, as to both electric and gas rates or CHG&E, for successive incremental rate increases 

in each of 2010, 2011, and 2012.  Furthermore, the NYPSC order refers to a NYPSC “Order 

Approving Ratepayer Credits” issued on December 22, 2009, in NYPSC case 09 M 0435.  

NYPSC case 09 M 0435 was commenced by the NYPSC’s issuance of its “Notice Requiring the 

Filing of Utility Austerity Plans” on May 15, 1999.  Thus, the NYPSC order cited by Mr. Brosch 

involved a settlement, involved both electric and gas rates, involved multi-year rate increases, 

and the “productivity” adjustment was based on a prior regulatory “austerity” order.  The 

NYPSC order does not support any “productivity” adjustments here. 

Third, Mr. Brosch’s rebuttal cited rates for Hawaiian Electric Companies, but, obviously, 

they are electric utilities, and, once again, they are utilities with multi-year rate increase 

mechanisms.  Brosch Reb., AG Ex. 4.0, 23:491-508. 

Fourth, Mr. Brosch was unable to point to any on point decision of the Commission or 

any other public utility commission that supports imposing an operating expense reduction based 

on his “productivity” rationale here.  His testimony cites none.  His testimony only cites the 

context of utilities that are allowed to make multi-year rate increases, as indicated above.  
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Mr. Brosch was asked to cite any instance of which he was aware where a state public utility 

commission or FERC had approved or directed a similar “productivity” adjustment outside of the 

context of ratemaking mechanisms providing for multi-year rate increases.  His answer cited 

none.  NS-PGL Ex. Cross 7.  Mr. Brosch was asked in what other cases he had proposed similar 

“productivity” adjustments.  The answer was limited to the Hawaiian electric utilities matter 

cited in his rebuttal testimony, discussed above.  NS-PGL Cross Ex. 6.  Mr. Brosch was asked if 

he contended or believed that his proposed “productivity” adjustments were supported by any 

specific decisions of the Commission.  His answer cited none.  NS-PGL Cross Ex. 5.  There is no 

factual, or legal, basis for reducing the Utilities’ amply supported final revenue requirements 

based on applying a type of adjustment that has been limited to multi-year rate increase 

ratemaking mechanisms, especially when the citations from other jurisdictions (testimony in one 

state and orders in two other states) also are inapplicable because they also involve the different 

circumstances of settlements, electric rates, and/or austerity measures directed by a regulator.  

The SDG&E, CHG&E, and Hawaii matters are not comparable to the instant Dockets.  Gregor 

Sur., NS-PGL Ex. 41.0 Rev., 7:135-146. 

Fifth, Mr. Brosch’s theory is that the Utilities in their budgets and forecasts somehow 

have overlooked productivity increases that should be expected, e.g., Brosch Reb., AG Ex. 4.0, 

24:509-518, but that theory fundamentally misconceives and mischaracterizes how the Utilities 

budget and forecast.  The Utilities, in the direct testimony of their witness Ms. Gregor, explained 

how the Utilities’ original budgets and forecasts were prepared, with the financial forecasts also 

having been examined by Deloitte, as noted earlier.  E.g., Gregor Dir., PGL Ex. 5.0 Rev., 4:81 –

 9:200; Gregor Dir., NS Ex. 5.0 Rev., 4:81 - 9:189.  Mr. Brosch’s theory does not involve any 

facts relating to the Utilities, whether in terms of identifying any specific inefficiencies or 
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pointing to any specific missed opportunities for improvements in efficiency.  This alone should 

doom Mr. Brosch’s proposal, as the Commission has ruled that such specificity is required 

before it will even consider any type of adjustment based on productivity.  See Illinois Bell 

Telephone Co., ICC Docket No. 02-0864, 2004 Ill. PUC Lexis 339 at *715 (Order June 9, 2004) 

(“Without specific examples of inefficiencies, we see no reason to adopt a productivity offset 

based on vague claims of future productivity increases.”).  His theory in substance proposes to 

reject the Utilities’ budgets and forecasts, and updates, as to non-fuel O&M expenses (with 

certain exceptions), in favor of arbitrary numerical reduction in those expenses that have no basis 

in any fact relating to the Utilities and that are based on irrelevant circumstances from other 

jurisdictions.  The inference that the Utilities’ budgets and forecasts, and their final revenue 

requirements, must have overlooked productivity gains that occurred in 2012 or that can be 

expected in 2013, because the Utilities’ analyses did not break out separate line items for 

productivity in the manner that Mr. Brosch prefers, is unreasonable and incorrect.  The 

workloads for the Utilities are increasing, there is turnover in employees and new employees 

must be trained, and, most importantly, the components of the Utilities’ budgets and forecasts 

were developed in a detailed manner by subject matter experts based on their experience and 

other available information.  E.g., Gregor Dir., NS Ex. 5.0 Rev., 5:98 – 8:160; Gregor Dir., PGL 

Ex. 5.0 Rev., 5:98 – 8:160; Gregor Reb., NS-PGL Ex. 25.0, 6:118-129.  There is no valid reason 

to displace the Utilities’ figures with the AG’s arbitrary assumptions. 

Sixth, Staff’s rebuttal also agrees that Mr. Brosch did not provide sufficient support for 

his proposed “productivity” adjustments.  Ostrander Reb., Staff Ex. 13.0, 23:452 – 24:458. 

Finally, adoption of the AG’s “productivity” adjustments would be unlawful.  The AG’s 

proposals are contrary to the legal principles governing these Dockets discussed at the beginning 
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of this subsection, as well as failing on every level.  The AG has not shown any inefficiency on 

the Utilities’ part, but, rather, the AG has presented only a non-specific arbitrary assumption 

about “productivity”, one that has inapplicable foundations.  There is no factual or legal basis for 

an arbitrary percentage reduction in the Utilities’ non-fuel O&M expenses, with or without the 

items that Mr. Brosch removed from his calculations in rebuttal.  The AG’s proposed 

“productivity” adjustments should and must be rejected. 

7. Administrative & General 

a. Adjustments to Integrys Business Support Costs 

The Utilities have presented and supported, in detail, the portions of their final revenue 

requirements that are based on costs allocated or charged to them from Integrys Business 

Support, LLC (IBS).  Staff and the AG propose different sets of adjustments to the IBS costs, but 

both sets of adjustments are unwarranted and incorrect. 

The Utilities’ direct testimony presented Peoples Gas’ and North Shore’s budgeted and 

forecasted transactions with affiliated interests for 2012 and 2013.  Gregor Dir., PGL Ex. 5.0 

Rev., 18:396 - 19:405; PGL Ex. 5.1, Sched. C-12, pp. 1-2; Gregor Dir., NS Ex. 5.0 Rev., 

15:336 – 16:347; NS Ex. 5.1, Sched. C-12, p. 1.  The amounts include amounts billed to the 

Utilities by IBS, with a simplifying assumption re injuries and damages expenses discussed 

further below.  The amounts billed by IBS to the Utilities are billed pursuant to the Master 

Regulated Affiliated Interest Agreement (“Regulated AIA”) approved by the Commission in The 

Peoples Gas Light and Coke Company: Petition for an order approving an agreement for the 

provision of facilities and services and the transfer of assets between affiliates pursuant to 

Sections 7-101, 7-102, and 7-204A(b) of the Illinois Public Utilities Act, ICC Docket 

No. 07-0361 (Order Dec. 5, 2007).  Gregor Dir., PGL Ex. 5.0 Rev., 18:398-400; Gregor Dir., NS 
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Ex. 5.0 Rev., 16:338-340.  The budgeting and forecasting of the IBS costs is discussed further 

below. 

i. Staff’s Proposed Adjustment Is Unwarranted 

Staff’s direct and rebuttal testimony each proposed adjustments to the IBS costs, but 

Staff’s proposals at both stages rest on erroneous analyses and disregard detailed, on point facts.  

Staff’s proposals should and must be rejected. 

Staff’s direct testimony proposed to disallow $8,123,000 of IBS costs on the theory that 

they reflected unsupported increases in IBS costs.  The $8,123,000 consisted mainly of increased 

employee benefits costs of $5,353,000 and, secondarily, of increased injuries and damages 

expenses of $3,018,000, based on Staff’s comparison of 2013 costs with Staff’s (erroneous) 

calculation of 2008-2012 average costs.  See, e.g., Gregor Reb., NS-PGL Ex. 25.0, 3:43 – 4:80.54 

Staff’s direct testimony analysis, however, was fatally flawed.  First, the increase in 

benefits costs was fully supported by the figures presented by Utilities witness Christine Gregor 

and, even more importantly, by the detailed, and unrefuted, testimony of Utilities’ witness 

Christine Phillips regarding the Utilities’ benefits costs and their causes.  Phillips Dir., PGL 

Ex. 11.0; Phillips Dir., NS Ex. 11.0; Phillips Reb., NS-PGL Ex. 31.0; Gregor Reb., NS-PGL Ex. 

25.0, 3:53-59; NS-PGL Ex. 25.1P.  Neither Staff’s witness nor any intervenor witness in their 

direct or their rebuttal testimony proposed to disallow any of the benefits costs presented and 

supported by Ms. Phillips, apart from Staff’s arbitrary proposals here.  Gregor Sur., NS-PGL 

Ex. 41.0 Rev., 3:60 – 4:69. 

Second, Staff’s calculations as to injuries and damages expenses were erroneous because 

they failed to take into account that the management of the injuries and damages expenses had 

                                                 
54  The two figures sum to $8,371,000, which is $248,000 more than $8,123,000.  The difference is due to certain 
other IBS items decreasing. 
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changed during the 2008-2013 period, with management moving to IBS in 2009; that the 2013 

forecast assumed these expenses were all paid by IBS; that Peoples Gas paid directly these 

expenses in 2008, but that was not incorporated in Staff’s calculations; that even since IBS 

assumed management of these expenses Peoples Gas has paid directly many of these expenses, 

but that also was not incorporated in Staff’s calculations; and that taking into account the 

amounts paid by both IBS and Peoples Gas, the 2013 costs are in line.  Gregor Reb., NS-PGL 

Ex. 25.0, 3:60 – 4:68; NS-PGL Exs. 25.1P, 25.2P. 

Third, Staff’s calculations as to injuries and damages expenses also were flawed for the 

additional reason that they annualized actual results for the first nine months of 2012, which had 

the effect of overstating the proposed adjustment by $1,022,000 (Gregor Reb., NS-PGL Ex. 25.0, 

4:69-80), setting aside that the entire adjustment was unwarranted and incorrect. 

Staff’s rebuttal presented a partially reformulated proposal, but Staff increased the 

proposed disallowance to $12,327,000, and yet the proposed adjustment once again was fatally 

flawed.  First, Staff’s rebuttal in part proposed to substitute an IBS cost increase level tied to a 

general inflation rate.  Staff thereby unjustifiably disregarded once again that 42% of Staff’s 

proposed adjustment, $5,194,000, was due to higher benefits costs, and that the figures presented 

by Utilities witness Ms. Gregor and, even more importantly, the detailed, and unrefuted, 

testimony of Utilities witness Ms. Phillips fully supported the Utilities’ benefits costs and their 

causes, as discussed above. 

Second, Staff’s rebuttal inexplicably failed to fix the fact that its injuries and damages 

expenses calculation was flawed (overstated by another $3,150,000) for the reasons shown in the 

rebuttal of Utilities witness Ms. Gregor, discussed above.  Gregor Sur., NS-PGL Ex. 41.0 Rev, 

3:46-56.  In fact, if the analysis performed by Staff is corrected to factor in the costs paid directly 
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by Peoples Gas as well as the costs paid by IBS, the 2013 forecast for total IBS costs is 

$10,454,000 lower than the 2008-2013 average.  Id. at 3:56-59; NS-PGL Ex. 41.1P. 

Third, Staff’s calculations as to IBS expenses also were flawed for the additional reason 

that they annualized actual results for the first eleven months of 2012, which had the effect of 

overstating the proposed adjustment by another $677,000 (Gregor Sur., NS-PGL Ex. 41.0 Rev., 

4:75-83), setting aside that the entire adjustment was unwarranted and incorrect. 

Finally, Staff presented to the Utilities a data request that suggested that, after factoring in 

a 2.2% inflation factor in IBS costs (which factor does not take into account other supported 

increases and decreases in expenses) and removing benefits costs from the calculation, 

$6,456,000 of the $12,327,000 adjustment would remain.  However, the Utilities’ response to 

Staff’s data request, which is in evidence as NS-PGL Cross Ex. 14, shows that no adjustment is 

warranted.  The $6,456,000 figure fails to recognize two cost factors.  The first factor is Staff’s 

failure to incorporate the injuries and damages expenses paid directly by Peoples Gas, discussed 

above.  The failure to incorporate the amounts paid directly by Peoples Gas yields an ostensible 

increase of $3,150,000 in 2013 IBS costs over the 2008-2013 IBS cost average that actually is 

not an increase at all, as shown in NS-PGL Cross Ex. 14.  That reduces the $6,456,000 by 

$3,150,000.  The second factor is the combined impact of increased investments by IBS and the 

original forecast’s use of the rate of return proposed by Peoples Gas in its direct testimony, 

which since has been reduced, as the rate of return of IBS, as shown in NS-PGL Cross Ex. 14.  

These increases were explained and supported in discovery, and, moreover, adjustments already 

made by Peoples Gas in rebuttal and surrebuttal reduced this IBS cost category by $1,024,000.  

Id.  That reduces the $6,456,000 by another $3,372,000, which is the remainder of the difference. 
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For the foregoing reasons, Staff’s proposed adjustment in its entirety is unwarranted, and, 

even apart for its lack of merit, is severely overstated.  The adjustment should be rejected. 

ii. The AG’s Proposed Adjustments Are Unwarranted 

The AG’s direct testimony proposed adjustments to the costs of each of the eight IBS 

“home centers” (a “home center is a department or a specific cost or activity (e.g., Gregor Dir. 

PGL Ex. 5.0 Rev., 5:105-107), and to IBS depreciation costs, as discussed further below.  The 

AG revised its proposal in rebuttal, however, to propose adjustments to the costs of two IBS 

home centers and to IBS depreciation costs. 

More specifically, the AG’s rebuttal proposes to disallow: 

(1) as to “TEG Corporate Controller” expenses, $600,000 as to Peoples Gas and 

$101,000 as to North Shore; 

(2) as to “IBS Legal – Centrally Budgeted” expenses, $591,000 as to Peoples Gas 

and $61,000 as to North Shore; and 

(3) as to IBS depreciation costs, $894,000 as to Peoples Gas and $480,000 as to 

North Shore. 

AG Ex. 4.1, Sched. C, p. 2, col. (I), and Sched. C-8; AG Ex. 4.2, Sched. C, p. 2, col. (I), and 

Sched. C-8. 

The AG’s IBS home center adjustments are incorrect, as discussed below.  The AG’s IBS 

depreciation adjustments are correct in theory, but were incorrectly calculated.  Accordingly, the 

Utilities’ surrebuttal reflected the IBS depreciation adjustments, but with the corrected 

calculations, as discussed below. 

As background, it should be noted that the AG’s direct testimony proposal was based on 

the mistaken theory that the eight IBS home centers had unexplained costs.  The forecasted costs 
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of each IBS home center were individually determined by subject matter experts through a 

careful process, and also were reviewed and approved.  E.g., Gregor Dir., PGL Ex. 5.0 Rev., 

6:115- 7:138.  The AG’s direct testimony called the variances in the IBS home center costs 

unexplained, but the AG’s witness misread information from the Utilities, which showed that 

certain variances were “unexplained” by either the general wage increase or inflation, but were 

explained by other factors.  Gregor Reb., NS-PGL Ex. 25.0, 5:91-102.  Two minor adjustments 

to IBS home center costs were warranted, and, accordingly, the Utilities made those two 

adjustments in their rebuttal.  Id. at 5:91- 6:112; NS-PGL Exs. 25.4, 25.5; NS-PGL Ex. 29.2N, 

col. [I] and [J]; NS-PGL Ex. 29.2P, col. [I] and [J]; NS-PGL Ex. 26.1N, col. [D]; NS-PGL 

Ex. 26.1P, col. [D]. 

The AG’s rebuttal’s proposed adjustments to the costs of IBS home centers are 

unwarranted and incorrect.  First, all of the IBS home center costs have been fully explained and 

supported by the Utilities as to all of the home centers, and only two minor adjustments 

identified in the AG’s direct testimony were warranted, both of which the Utilities made in 

rebuttal, as noted above. 

Second, the AG’s rebuttal’s proposed adjustments to the IBS Corporate Controller home 

center costs are without merit.  The variance in these costs on which the AG proposal is based is 

mainly due to increased outside services related to convergence standards and International 

Financial Reporting Standards (“IFRS”).  Gregor Sur., NS-PGL Ex. 41.0 Rev., 6:111-121; 

NS-PGL Ex. 41.5. 

Finally, the AG’s rebuttal’s proposed adjustments to the IBS Legal home center costs 

also are without merit.  The AG claims these costs have been overstated, but the 2010-2012 

average was $7,421,000, and, with a 2.2% inflation rate (the Moody’s inflation factor that was 
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used by the Utilities when no other cost factor was known), that would result in a figure of 

$7,585,000, which is $48,000 more than the 2013 amount used by the Utilities.  Gregor Sur., 

NS-PGL Ex. 41.0 Rev., 6:122-129; NS-PGL Ex. 41.6. 

The AG’s rebuttal’s proposed adjustment to IBS depreciation have some merit, but were 

miscalculated.  The AG’s proposal, which involved the WAM “Gap” project, which will go into 

service slightly later than originally expected, assumed that the IBS costs should include only six 

months of depreciation for this project, but the correct period is seven months.  The adjustments 

thus were overstated by an aggregate $229,000.  NS-PGL Exs. 41.4P, 41.4N.  The removal of the 

remaining aggregate $1,145,000 from the Utilities’ final revenue requirements (rounded up to 

$1,146,000) is shown on NS-PGL Ex. 42.1P, col. [D]; NSG-PGL Ex. 42.1N, col. [D]; NS-PGL 

Ex. 42.2P, p. 1, col. [D]; and NS-PGL Ex. 42.2N, p. 1, col. [D]. 

The AG’s rebuttal’s proposed IBS home center cost adjustments are unwarranted and 

should be rejected.  The AG’s rebuttal’s proposed IBS depreciation costs adjustments now are 

redundant.  The Utilities already have made the appropriate adjustments to the IBS home center 

costs and to the IBS depreciation costs in their rebuttal and surrebuttal, respectively.   

b. Advertising Expense 

Staff’s “advertising expense” adjustments, which seek to disallow costs of  sponsorships 

of community events and support of other events, are unwarranted, incorrect, and contrary to 

law, i.e., Section 9-225 of the Act, 220 ILCS 5/9-225. 

Staff witness Mr. Ostrander in his direct testimony proposed to disallow $220,000 of 

“advertising expenses”, i.e., costs of sponsorships of community events and support of other 

events, that he considered to be “of a promotional, goodwill or institutional nature” under 
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Section 9-225 and, therefore, not to be recoverable.  Ostrander Dir., Staff Ex. 3.0, Scheds. 

3.07 P, 3.07 N.  

The Utilities’ rebuttal and surrebuttal accepted $69,00055 of the proposed adjustments, 

but showed that the remainder should be rejected because the expenses in question were 

charitable in nature (and therefore allowed for recovery under Section 9-227 of the Act, 220 

ILCS 5/9-227) and/or involved promotion of safety, energy efficiency, and heating assistance 

information, and are not simply amounts spent to promote utility goodwill.  As Utilities witness 

Ms. Moy explained: 

Corporate sponsorships support events and organizations that are valued by the 
communities the Utilities serve.  In exchange for our support, the Utilities are 
provided opportunities to provide information on programs and services on 
energy education, online billing and energy assistance to attendees.  Sponsorships, 
whether by contribution of materials or “buying a table” are charitable 
contributions for charitable entities as they promote awareness about special 
events and programs offered at these institutions while the Utilities provide utility 
service to the consumer public.  For instance, The Chicago Public Library and 
Waukegan Public Library use sponsorships to promote their message and 
programs across the community while the Utilities are informing the public about 
energy education and customer billing tools.  In addition, his recommendation is 
inconsistent with prior Commission rate case decisions.  The Commission 
approved, and Mr. Ostrander did not oppose, Peoples Gas’ sponsorships for The 
Chicago Public Library and Chicago Sinfonietta in ICC Docket Nos. 
11-0280/0281 (cons.) (“2011 Cases”).5/  The same is true for North Shore’s 
sponsorships for Waukegan Park District and Waukegan Public Library. 6/  Those 
sponsorships support the public welfare and educational needs of the people 
living in the utility service territory as they serve charitable institutions’ 
community outreach program.  Contrary to Mr. Ostrander’s presumption that 
sponsorships are not in the best interest of consumers, these sponsorships are 
another means to support the organizations’ important charitable and community 
goals.  

5/  ICC Docket Nos. 11-0280/0281(cons.), ICC Staff Ex. 2.01, Sched. 2.5P, p. 2, lines 6 
and 14, col. C. 
6/  ICC Docket Nos. 11-0280/0281(cons.), ICC Staff Ex. 2.01, Sched. 2.5N, p. 2, lines 7 
and 9, col. C. 

                                                 
55 NS-PGL Ex. 26.2N, p. 3, col. [J] for $16,000; NS-PGL Ex. 26.2P, p. 4, col. [D], for $43,000; NS-PGL Ex. 42.2P, 
col. [D], for $10,000. 
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Moy Reb., NS-PGL Ex. 26.0, 7:134 – 8:152. 

Thus, the costs that Staff’s direct testimony proposed to disallow, other than the amounts 

accepted by the Utilities’ rebuttal and surrebuttal, are costs incurred in ways that benefit 

customers and communities, do not fall within Section 9-225.  Moreover, if these costs were to 

be interpreted as falling within Section 9-225, such a result would require extending that Section 

beyond recognition in a manner that swallows recoverable costs and is contrary to past 

Commission decisions and Section 9-227. 

Staff’s rebuttal did not address the specifics provided by the Utilities’ direct and rebuttal 

testimony.  Staff nonetheless sought to salvage the remaining adjustments, on the grounds that: 

(1) the sponsorships put the Utilities’ name “in a philanthropic light” and therefore must be 

disallowed under Section 9-225; (2) the Utilities did not substantiate with sufficient 

documentation the information provided to event attendees; (3) the Utilities did not list the event 

sponsorships that are charitable contributions on their Schedule C-7’s and “the Companies 

should not be rewarded for changing the nature of their advertising costs in its rebuttal 

testimony”; and (4) Staff’s witness did not propose similar adjustments in the Utilities’ prior rate 

cases is irrelevant because the issue “did not come to my attention” then.  Ostrander Reb., Staff 

Ex. 13.0, 15:283 – 17:324. 

The Utilities’ surrebuttal provided additional support for the expenses in question, 

including more documentation, further demonstrating that the expenses in question were 

charitable in nature (and therefore allowed for recovery under Section 9-227) and/or involved 

promotion of safety, energy efficiency, and heating assistance information, and are not simply 

amounts spent to promote utility goodwill.  Moy Sur., NS-PGL Ex. 42.0 Rev., 5:92 – 7:154; 

NS-PGL Ex. 42.3.  
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Staff’s rationalizations lack merit.  First, the theory that Section 9-225 requires or 

warrants disallowance of costs that put the Utilities “in a philanthropic light” is not supported by 

the language or past interpretations of Section 9-225.  Moreover, that theory essentially would 

read Section 9-225 to mean that if the Utilities spend money on a good purpose that benefits 

customers or communities, unless the Utilities do it anonymously, then the costs should be 

unrecoverable.  Thus, the Staff theory is both unreasonable and counter-productive.  Further, the 

Staff theory reads Section 9-225 in a manner that is inconsistent with the express allowance of 

charitable contributions costs recovery under Section 9-227 of the Act, 220 ILCS 5/9-227.  The 

Utilities’ have shown that many of the expenses in question are allowable under Section 9-227, 

as discussed above. 

Second, the Utilities’ rebuttal noted that some of the expenses in question involved 

promotion of safety, energy efficiency, and heating assistance information, and the Utilities’ 

surrebuttal provided documentation in NS-PGL Ex. 42.3. 

Third, the Utilities are not being “rewarded” if they are allowed to recover recoverable 

expenses, even if the expenses were recorded incorrectly.  The costs in question have been 

shown to be recoverable, and thus this Staff argument improperly and unfairly exalts form over 

substance.  Moy Sur., NS-PGL Ex. 42.0 Rev., 5:99 – 6:120, 8:180 – 9:182.56  The Commission 

rejected such an argument in Commonwealth Edison Co., ICC Docket No. 99-0117 (Order on 

Rehearing March 9, 2000), which held that even though a utility incorrectly had recorded some 

expenses as sales and marketing expenses, the utility had shown that the expenses actually were 

costs for the provision of delivery services and, therefore, were recoverable. 

                                                 
56  The Utilities’ surrebuttal also discussed accounting criteria going forward.  Moy Sur., NS-PGL Ex. 42.0 Rev., 
7:150 – 9:182. 
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Fourth, the Commission should place the weight on Staff’s inconsistency that it deems to 

be appropriate in the circumstances.  Staff did review, and propose other adjustments to, the 

Utilities’ advertising expenses in Peoples Gas 2011, as reflected by Peoples Gas 2011 Order at 

pp. 45-46 (Customer Service and Information expenses subsection (a)), and p. 47 (A&G 

expenses subsection (j)). 

Staff’s proposed adjustments should and must be rejected.  They lack any sound factual 

basis, are contrary to the detailed evidence, and are contrary to Sections 9-225 and 9-227. 

c. Charitable Contributions 

Staff proposes to disallow a total of $8,150 of charitable contributions made by Peoples 

Gas to 19 universities outside the utility’s service territory (including 5 in Illinois (total $1,500), 

1 in Wisconsin ($200), 2 in Indiana ($3,000), and almost all of the rest in nearby States ($3,300), 

except for $50 and $100 to universities in New York and South Carolina, respectively), based 

solely on the fact that the universities are outside the service territory and the theory that that fact 

makes the donations unrecoverable.  E.g.., Ostrander Reb., Staff Ex. 13.0, 20:380 – 21:413 and 

Sched. 13.05 P.  Staff’s adjustment, while small, is wrong and counter-productive, and it should 

be rejected. 

Section 9-227 of the Act, 220 ILCS 5/9-227, expressly allows recovery of donations 

made for “educational purposes” as long as the amounts are reasonable (the reasonableness of 

the amounts is proven and uncontested here).  The Utilities have shown that the charitable 

contributions in question are in fact charitable contributions, that they are recoverable, therefore, 

under Section 9-227, and, moreover, that the utility had provided information in its “Part 285” 

Schedule C-7 in support of the contributions exceeding that required under 83 Ill. Adm. Code 

§ 285.3070 (instructions for Schedule C-7 on charitable contributions).  Moy Dir., PGL Ex. 6.0, 
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14:306 - 15:326; Moy Reb., NS-PGL Ex. 8:160 – 9:180; Moy Sur., NS-PGL Ex. 42.0 Rev., 

9:184-201.  The Utilities’ rebuttal pointed out, among other things, that Illinois universities 

outside Peoples Gas’ service territory have in the past and currently provide educated utility 

workers to serve customers and an educated citizenry within the service territory, and that Staff’s 

position seems to imply, for example, that a contribution to the University of Illinois at Chicago 

has greater benefit to Peoples Gas’ customers than a contribution to the University of Illinois at 

Urbana Champaign.  Moy Reb., NS-PGL Ex. 26.0, 8:171 – 9:174, 9:177-180.  Conversely, 

universities in the service territory educate students who may end up working out of the service 

territory and around the world.   Id. at 9:174-177. 

Furthermore, Section 9-227 limits the power of the Commission to establish rules 

disallowing charitable contributions, stating in part: “In determining the reasonableness of such 

donations, the Commission may not establish, by rule, a presumption that any particular portion 

of an otherwise reasonable amount may not be considered as an operating expense. The 

Commission shall be prohibited from disallowing by rule, as an operating expense, any portion 

of a reasonable donation for public welfare or charitable purposes.” 

The Staff position nonetheless seeks to establish a principle (in substance, a rule) 

disallowing charitable contributions outside a utility’s service territory.  That is contrary to 

Section 9-227 both in terms of its provisions regarding what is recoverable and in terms of its 

provisions limiting disallowance by rule. 

Staff relies on four Commission decisions from 2011-2012.  Staff does not indicate that 

any decision before 2011 supports its proposal.  Thus, while Section 9-227 was added to the Act 

in 1987, Section 9-227 apparently was not interpreted by the Commission to permit disallowing 

a utility’s charitable contributions outside its service territory until 2011.  In Commonwealth 
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Edison Co., ICC Docket No. 10-0467 (Order May 24, 2011), at p. 108, the Commission 

disallowed contributions outside the utility’s service territory.  However, the Commission relied 

at least in part on the finding that “there is no evidence that these contributions provide any 

benefit to ratepayers in ComEd’s service territory.”  Here, however, there is such evidence. 

In Commonwealth Edison Co., ICC Docket No. 11-0721 (Order May 29, 2012), at p. 98, 

the Commission interpreted the term “public welfare” in Section 9-227 to mean the rate-paying 

public in the utility’s service territory, and disallowed a contribution to the University of 

Wisconsin.  However, Section 9-227 provides for recovery of contributions “for the public 

welfare or for charitable scientific, religious or educational purposes….”  (Emphasis added.)  

Those are four different categories of recoverable contributions, as the Commission later has 

recognized.57  Thus, even assuming arguendo the correctness of the interpretation there of 

“public welfare”, which is not correct,58 that term should not apply to charitable contributions for 

educational purposes, which is what is involved here.  Furthermore, the Commission expressly 

recognized that a contribution out of the service territory could benefit customers in the service 

territory, and it rejected the contribution to the University of Wisconsin based on its particular 

facts, i.e., that it supported a nuclear engineering program. 

In Ameren Illinois Co., ICC Docket No. 12-0001 (Order Sept. 19, 2012), at p. 79, the 

Commission disallowed a donation to the City of Springfield because it was outside the utility’s 

service territory and did not aid the “public welfare”.  The “educational purposes” language of 

Section 9-227 applies here, not the “public welfare” language. 

                                                 
57  Section 9-227 “recognizes four categories of recoverable contributions.”  Ameren Illinois Co., ICC Docket 
No. 12-0001 (Order Sept. 19, 2012), p. 78 (discussed further below). 
58   See, e.g., BLACK’S LAW DICTIONARY at p. 1732 (9th ed. 2009).  See also, e.g., Pliura Intervenors v. Ill. 
Commerce Comm'n, 405 Ill. App. 3d 199, 209, 942 N.E.2d 576, 584-85 (4th Dist. 2010), which considered the 
meaning of “public need” and “public convenience and necessity” in Section 15-401 of the Act, 220 ILCs 5/15-401, 
and held that those terms should be defined broadly and not limited to Illinois’ borders.  Pliura rejected as unduly 
narrow the assertion “that the ‘Commission must consider the public need of Illinois citizens, not Midwesterners, 
[United States c]itizens, or citizens of the world’” under Section 15-401.  Id. (brackets in original).  
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Finally, in Commonwealth Edison Co., ICC Docket No. 12-0321 (Order Dec. 19, 2012), 

at pp. 45-46, the Commission stated in part that it “routinely disallows contributions to 

organizations outside a utility’s service territory.  See Docket 11-0721, Order at 98; 

Docket 10-0467, Order at 108; and Docket 12-0001, Order at 79.”  That plainly is an 

over-simplification, however, as the above discussion shows, and, moreover, it once again does 

not recognize the differences between the “public welfare” and the other three categories of cost 

recovery under Section 9-227, although some of the donations at issue there were to educational 

institutions.  Furthermore, once again, the Commission expressly recognized that donations 

outside the service territory could be recovered if they benefitted customers in the service 

territory, which is the case here. 

The Staff position proposes a ruling that would be unlawful, but, even if it could be 

lawful, the evidence here supports recovery.  The Staff adjustment should be rejected. 

d. Institutional Events 

Staff proposes to disallow $142,000 of Peoples Gas sponsorship of institutional events 

and $2,000 of North Shore sponsorship of institutional events, on the theory that the costs are for 

promotional, goodwill advertising, and thus are barred from recovery under Section 9-225 of the 

Act.  Ostrander Reb., Staff Ex. 13.0, Scheds. 13.04 N and 13.04 P. 

The Utilities have shown that these sponsorships: (1) support local charities, (2) serve as 

a means for the charities to raise contributions, (3) allow for dialogue between the charities and 

the Utilities so they can better serve the community, and (4) foster cross-collaboration between 

the Utilities and the community so the Utilities can better serve their customers.  Moy Reb., 

NS-PGL Ex. 26.0, 9:182 – 10:208; NS-PGL Exs. 26.3N, 26.3P.  For example, Staff proposes to 

disallow the cost of Peoples Gas’ sponsorship of “After School Matters”, which provides 

Chicago teens with educational programming.  Moy Reb., NS-PGL Ex. 26.0, 9:194 – 10:202.  
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Other examples of proposed disallowances include sponsorships of the Adler Planetarium, the 

Chicago Children’s Choir, the Chicago Public Library Foundation, and the Chicago Urban 

League.  Id. at 10:202-206. 

Staff argues that the Utilities already make charitable contributions to some of the same 

institutions, that the Utilities have not shown that the sponsorships are not promotional, and that 

the Utilities are trying to be “rewarded” for contending in rebuttal that the substance of the costs 

is different than the accounting indicates.  Ostrander Reb., Staff Ex. 13.0, 18:350 – 20:378. 

Staff’s arguments fail.  Whether the Utilities make charitable contributions to some of the 

same institutions is irrelevant, as long as the total contributions are not unreasonable in amount, 

something Staff does not and could not contend.  The claim that the Utilities have not shown the 

sponsorships are not promotional is incorrect, and for it to be correct would have to stretch the 

meaning of the term promotional beyond the language and reasonable fair interpretation of 

Section 9-225, as discussed in Section V.C.7.b, above.  Similarly, the theory that the Utilities 

seek to be “rewarded” is wrong and seeks improperly to supplant substance with form, as also 

was discussed in Section V.C.7.b, above.  See also Moy Sur., NS-PGL Ex. 42.0 Rev., 

10:203-211.  Moreover, similar sponsorships were not challenged in prior rate cases, as Staff has 

acknowledged.  Id. at 10:211-213, citing Ostrander Reb., Staff Ex. 13.0, 17:320-324.  

Staff’s adjustments should and must be rejected.  The evidence shows that the costs in 

question are recoverable.  The Staff position also seeks a ruling that would be unlawful. 

8. Depreciation  

a. Bonus Depreciation 

See Section IV.C.6.c. of this Initial Brief. 
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b. Derivative Adjustments from Contested Adjustments 

Other than the contested issues discussed above and derivative adjustments from 

contested plant adjustments, the Utilities do not believe that there are any disputes over the 

correct calculation of depreciation expense impacts of contested plant adjustments.  When the 

Utilities do contest a plant adjustment, then, of course they also oppose the associated derivative 

impacts, including the impact on depreciation expense.   

9. Rate Case Expenses 

The evidentiary record contains substantial evidence demonstrating that the Utilities’ 

revised proposed rate cases expenses are just and reasonable.  Moreover, the record evidence is 

more than sufficient for the Commission to specifically assess the justness and reasonableness of 

those expenses as required by Section 9-229 of the Act, 220 ILCS 5/9-229.  Indeed, the Staff 

witnesses who examined the voluminous evidence the Utilities introduced into the record to 

support the recovery of their rate case expenses concluded that the amounts sought by the 

Utilities were just and reasonable based on that evidence.  Ostrander Reb., Staff Ex. 13.0, 4:71-

9:156 and Scheds. 13.01N, 13.01P; Johnson Reb., Staff Ex. 17.0, 19:419-421; Phipps Reb., Staff 

Ex. 22.0, 2:30-32.  Based on the evidentiary record, the Commission should find that the 

amounts the Utilities have requested for rate case expense in their revenue requirements – $2.286 

million for North Shore and $3.334 million for Peoples Gas – are just and reasonable.59  Moy 

Sur., NS-PGL Ex. 42.0 Rev., 12:258-13:265; NS-PGL Exs. 42.4N, 42.4P; Ostrander Reb., Staff 

Ex. 13.0, 8:146-9:156 and Scheds. 13.01N, 13.01P.  The Utilities request that these rate case 

expenses be amortized over two years for ratemaking purposes, based on the Utilities’ 

experience as to the time between its past rate cases and the requirements of the PUA relating to 

                                                 
59   The small differences in these amounts from those listed in Mr. Ostrander’s Rebuttal Testimony are based on 
downward adjustments made by the Utilities in their surrebuttal testimony. 
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the expected timing of the Utilities’ next two general rate case filings.  Moy Dir., NS Ex. 6.0, 

13:268-278; Moy Dir., PGL Ex. 6.0, 13:269-280. 

It is well-established that a utility is entitled to recover rate case expenses, which have 

been found by the Supreme Court of Illinois to be ordinarily, properly and fairly allowable as an 

operating expense.  DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 561, 

267 N.E.2d 662, 664, 668 (1971) (“rate-case expense is ordinarily properly and fairly allowed as 

an operating expense”).  See also People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 

2011 IL App (1st) 101776, ¶ 13 (1st Dist. Dec. 9, 2011) (“Illinois-American Water”), appeal 

denied (Ill. S. Ct. Sept. 26, 2012) (“Illinois courts have allowed utilities to recover rate case 

expense because ‘[t]he costs incurred by a utility to prepare and present a rate case are properly 

recoverable as an ordinary and reasonable cost of doing business.’”) (citations omitted).  The 

guiding standard for the Commission in setting any rates for a public utility – that the rates be 

“just and reasonable”60 – extends to a public utility’s recovery of rate case expenses in its rates, 

as well.  See, e.g., Northern Illinois Gas Co., ICC Docket No. 04-0779 (Order Sept. 20, 2005), p. 

51 (“The amortization period for rate case expense is guided by the requirement that the final 

rates be just and reasonable”); Consumers Illinois Water Co., ICC Docket No. 03-0403, 

(Order(April 13, 2004), p. 22 (“the components of . . . rates, including rate case expense, must 

themselves be just and reasonable”).   

Section 9-229 of the Act did not change this standard.  Indeed, Section 9-229 expressly 

mandates that “justness and reasonableness” is the standard by which rate case expenses must be 

judged.  Rather, Section 9-229 places an additional requirement on the Commission to 

“specifically assess the justness and reasonableness” of a public utility’s rate case expenses and 

                                                 
60 220 ILCS 5/9-201(c); Bus. and Prof. People for the Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 
208, 585 N.E.2d 1032, 1045 (1991). 
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expressly address this issue in its final order in a rate case proceeding.61  The appellate court in 

Illinois-American Water held that this language in Section 9-229 requires the Commission to 

“‘expressly address’ the basis for its findings” – i.e., include “explanation or discussion” – as to 

the justness and reasonableness of a public utility’s rate case expenses in its final order.  Illinois-

American Water, 2011 IL App (1st) 101776 at ¶¶ 47-48.  With respect to the type of information 

the Commission should address in making this finding, the appellate court in Illinois-American 

Water in dicta suggested that the Commission could look to cases involving the award of 

attorney fees in the context of statutory or contractual fee-shifting provisions.62  Id. at ¶ 51.  

Based on this guidance, the Commission has stated that a public utility must provide detailed 

information concerning what actual expenses have been or will be incurred, by whom, for what 

purpose and why such expenses were necessary in order for the Commission to make an 

informed determination regarding the justness and reasonableness of recovering rate case 

expenses from customers.  See In re Charmar Water Co., et al., ICC Docket Nos. 11-0561 – 11-

0566 (consol.) (Order May 22, 2012) at p. 19; In re Charmar Water Co., et al., ICC Docket Nos. 

11-0561 – 11-0566 (consol.) (Order on Rehearing Nov. 28, 2012), p. 14. 

The evidentiary record here contains an abundance of detailed information presented by 

the Utilities establishing the actual expenses that have been or will be incurred, the persons 

providing the services for which those expenses were billed to the Utilities, what services were 

                                                 
61  Section 9-229’s title and text are: “Consideration of attorney and expert compensation as an expense.  The 
Commission shall specifically assess the justness and reasonableness of any amount expended by a public utility to 
compensate attorneys or technical experts to prepare and litigate a general rate case filing.  This issue shall be 
expressly addressed in the Commission’s final order.” 
62   “While we make no finding as to the amount of attorney and expert fees requests, we point the Commission to 
other cases involving an award of attorney fees, in which the party seeking attorney fees must specify (1) the 
services performed, (2) by whom they were performed, (3) the time expended, and (4) the hourly rate charged. . . .  
Similar to cases before the trial court, the Commission has the ability to consider the factors presented to establish 
the amount of attorney fees requested.  We believe that these cases regarding an award of attorney fees can provide 
guidance to the Commission and the parties to comply with Section 9-229.”  Illinois-American Water, 2011 IL App 
(1st) 101776 at ¶¶ 51-52 (citations omitted). 
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performed and for what purpose, and why those services were necessary.  The record also 

contains evidence concerning the skill and experience of the attorneys and technical experts, the 

negotiation of rates, the nature and complexity of the work involved, the comparability of those 

rates to market rates for similar attorneys and technical experts of their skill and experience 

levels, and the comparability of rates and the amounts charged in other rate cases before the 

Commission.  With respect to their rate case expenses generally, the unrebutted record evidence 

established that the Utilities: (1) work to achieve efficiencies in rate case expenses from the 

simultaneous preparation and consolidation of their rate case proceedings, (2) select outside 

counsel and expert resources with extensive experience both in Illinois rate cases and related 

proceedings generally and with the Utilities specifically; (3) negotiate appropriate estimated 

hours of work that would be reasonable for the scope of and matters reasonably expected to be 

involved in these rate cases, as well as hourly rates that are just and reasonable in light of the 

market rates for experienced counsel and technical experts in Chicago generally and for practice 

before the Commission in Chicago specifically; (4) use IBS cost effectively to provide rate case 

support services; and (5) need outside counsel and technical experts to assist with the extensive 

procedures involved in prosecuting their rate cases after they were filed, including the discovery 

process, analysis of Staff and intervenor direct and rebuttal testimonies, assistance with 

preparation of the Utilities’ rebuttal and surrebuttal testimonies, the evidentiary hearing, post-

hearing briefs and reply briefs, analysis of the Administrative Law Judges’ Proposed Order, 

briefs and reply briefs on exceptions, preparation and participation in oral argument, analysis of 

the final Commission Order, and preparation of a compliance filing.  Moy Dir., NS Ex. 6.0, 

16:349-18:376; Moy Dir. PGL Ex. 6.0, 16:351-18:381. 
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The evidence also demonstrates the justness and reasonableness of the Utilities’ rate case 

expenses in that the Utilities negotiated agreements with their outside legal counsel whereby 

their bills would not exceed established budgeted amounts estimated for the work necessary to 

prepare and litigate the rate cases.  Further, the Utilities’ witness testified that the Utilities review 

the invoices submitted by their outside legal counsel and consultants to ensure that they describe 

the work being performed, no unreasonable amounts of time have been billed for particular tasks, 

and there has not been inappropriate redundancy whereby multiple counsel or consultants 

unnecessarily bill time for performing the same task on the same project.  The Utilities required 

that both their affiliated IBS employees and outside consultants working on the rate cases 

provide detailed invoices.  With respect to amounts charged by IBS employees, the Utilities 

review the documentation to ensure that there is no “double-counting” of expenses for rate case 

work performed by IBS personnel.  Moy Dir., NS Ex. 6.0, 18:381-397; Moy Dir. PGL Ex. 6.0, 

18:384-400.  Additionally, the Utilities’ rate case expenses witness, Ms. Moy, testified during the 

hearing that based on her experience in prior rate cases and information from persons who deal 

directly with the attorneys and technical experts involved in the rate cases, the amounts of 

estimated rate case expenses remaining that had not been incurred by the time of the hearing are 

likely to be incurred by the end of the suspension period in June, 2013.  Moy Tr. 2/4/2013, 103:9 

– 104:20. 

Specifically for each law firm and consultant, the following is a summary of the record 

evidence that provides detailed information concerning what actual expenses have been or will 

be incurred, by whom, for what purpose and why such expenses were necessary, which 

establishes the justness and reasonableness of their costs that are sought to be recovered as rate 

case expenses: 
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Outside Legal Services 

 The record evidence shows that the Utilities retained the services of two law firms – 

Foley & Lardner LLP and Rooney Rippie & Ratnaswamy LLP – to assist in the preparation and 

prosecution of the present rate cases.  The primary attorneys from these firms working on these 

rate cases are the same attorneys who worked on the 2009 and 2011 North Shore and Peoples 

Gas rate cases.  The Utilities negotiated an appropriate estimate of hours of work that would be 

reasonable for the scope of and matters expected to be involved in these rate cases.  Further, the 

Utilities negotiated discounted hourly rates with both firms that are comparable to the market 

rates for experienced counsel in Chicago generally and for practice before the Commission in 

Chicago specifically.  Moy Reb., NS-PGL Ex. 26.0, 17:354-363.  The Utilities introduced 

evidence into the record concerning the terms of the Utilities’ engagements with the law firms 

(i.e., engagement letters with each firm), including details regarding discounts and not-to-exceed 

fee arrangements, estimated hours, estimated fees and hourly rates for individual attorneys.  Id. at 

17:363-370; NS-PGL Ex. 26.6. 

 The record evidence further contains detailed invoices received and summaries of 

services performed from Foley & Lardner LLP and Rooney Rippie and Ratnaswamy LLP that 

identify each attorney or support staff (i.e., paralegal) who has billed time to the rate cases, 

describe the services performed with detailed daily time entries stating the amount of time 

expended and describing what was done during that time, and the hourly rate charged, as well as 

descriptions of work performed, work that is expected to be performed prior to the end of the rate 

cases, and the fees applicable to both categories   Moy Reb., NS-PGL Ex. 26.0, 20:424-435; Moy 

Sur., NS-PGL Ex. 42.0 Rev., 15:318-16:333; NS-PGL Exs. 26.7, 26.8, 42.5 and 42.6. 



 

121 
 

 In addition, Staff witness Mr. Ostrander testified that the law firms and attorneys have 

extensive history and experience practicing before the Commission, that the hourly rates charged 

by the attorneys here are consistent with hourly rates approved by the Commission in other 

similar rate cases, and that the amounts billed to date are consistent with amounts billed at a 

similar juncture in the Utilities’ previous rate cases.  Ostrander Reb., Staff Ex. 13.0, 8:133-142. 

 Stafflogix 

 The record evidence shows that Stafflogix provides witnesses and other support to assist 

in the preparation and prosecution of the present rate cases.  Mr. John Hengtgen appeared as a 

witness for the Utilities, providing testimony on rate base and cash working capital issues, as 

well as overseeing the filing and process management of the rate cases.  Ms. Valerie Grace 

appeared as a witness for the Utilities as a rate design witness.  Stafflogix also provides support 

in preparing the Utilities’ cost of service studies and information technology support necessary to 

implement the new tariffs approved in the rate cases.  The evidence shows that Stafflogix’s rates 

are reasonable based on their long experience working in the utility industry generally and with 

the Utilities specifically.  Further, both Mr. Hengtgen and Ms. Grace spent many years working 

at the Utilities, allowing them to provide their particular knowledge and expertise of the Utilities 

to their testimony.  Moy Reb., NS-PGL Ex. 26.0, 19:408-20:418; Moy Sur., NS-PGL Ex. 42.0 

Rev., 16:344-345.  The Utilities introduced evidence into the record regarding the terms of 

engagement, particular fees, services and qualifications of Stafflogix.  Moy Reb., NS-PGL Ex. 

26.0, 20:418-423; NS-PGL Ex. 26.9. 

 The record evidence further contains detailed invoices and summaries of services 

performed from Stafflogix that show services performed, by whom, the amount of time 

expended and the hourly rate charged, as well as descriptions of work performed, work that is 
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expected to be performed prior to the end of the rate cases, and the fees applicable to both 

categories.  Moy Reb., NS-PGL Ex. 26.0, 20:424-435; Moy Sur., NS-PGL Ex. 42.0 Rev., 

16:345-17:352; NS-PGL Exs. 26.10 and 42.7. 

S.FIO Consulting 

 The record evidence shows that S.FIO Consulting provides strategic consulting and 

advice on the development and presentation of particular rate case issues based on consultant Mr. 

Salvatore Fiorella’s history and experience in and knowledge of the Illinois natural gas industry 

in general and the Utilities in particular.  Mr. Fiorella was a long-time employee of the Utilities 

and has particular knowledge of matters related to the Utilities’ rate bases, capital expenditures, 

revenue requirement and capital structure.  Mr. Fiorella used his knowledge and experience to 

provide assistance to the Utilities in the preparation and prosecution of their rate cases.  S.FIO’s 

services are necessary because the employees of the Utilities, their affiliates and/or other 

consultants have assignments and obligations with respect to the present rate cases as well as 

other matters that do not allow them the time to perform the work that Mr. Fiorella performs for 

the Utilities with respect to the present rate cases.  Further, Mr. Fiorella brings knowledge, 

experience and perspective that are different than and thus non-duplicative of the employees of 

the Utilities and their affiliates or other consultants involved in these rate cases.  Moy Reb., NS-

PGL Ex. 26.0, 21:440-455; Moy Sur., NS-PGL Ex. 42.0 Rev., 17:355-358.  The Utilities 

introduced evidence into the record regarding the terms of engagement, particular fees, services 

and qualifications of S.FIO Consulting, including detailed explanations for how its services in 

these rate cases were non-duplicative, necessary, and different from other rate cases in which 

recovery for its services as rate case expense was not allowed.  Moy Reb., NS-PGL Ex. 26.0, 

21:456-22:462; NS-PGL Ex. 26.11. 
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The record evidence further contains detailed invoices and summaries of services 

performed from S.FIO Consulting that show services performed, the amount of time expended 

and the hourly rate charged, as well as descriptions of work performed, work that is expected to 

be performed prior to the end of the rate cases, and the fees applicable to both categories.   Moy 

Reb., NS-PGL Ex. 26.0, 22:463-473; Moy Sur., NS-PGL Ex. 42.0 Rev., 17:358-364; NS-PGL 

Exs. 26.12 and 42.8. 

Deloitte  

 The record evidence shows that Deloitte provided services as independent accountants to 

examine the forecasted statements of financial position – regulatory basis for the Utilities, and 

the related forecasted statement of operations – regulatory basis and forecasted statements of 

cash flows – regulatory basis, to comply with Section 285.7010 Schedule G-2 of Part 285 of the 

Commission’s filing and information requirements in connection with the filing of these rate 

cases.  Moy Reb., NS-PGL Ex. 26.0, 22:478-23:483; Moy Sur., NS-PGL Ex. 42.0 Rev., 17:368-

18:373.  The Utilities introduced evidence into the record regarding the terms of engagement, 

particular fees, services, and qualifications of Deloitte.  Moy Reb., NS-PGL Ex. 26.0, 23:483-

487; NS-PGL Ex. 26.13.  The record evidence further contains detailed invoices from Deloitte 

that show the services performed, by whom, the amount of time expended and the hourly rates 

charged.  Moy Reb., NS-PGL Ex. 26.0, 23:488-492; NS-PGL Ex. 26.14. 

 P. Moul & Associates 

 The record evidence demonstrates that P. Moul & Associates provided expert analysis 

and testimony concerning return on equity for the Utilities.  Mr. Paul Moul has appeared as a 

witness for the Utilities in this capacity in their last several rate cases, and was able to apply his 

existing knowledge and expertise with respect to his analysis of and testimony on the Utilities’ 
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return on equity.  Moy Reb., NS-PGL Ex. 26.0, 23:497-500.  The Utilities introduced evidence 

into the record regarding the particular terms of P. Moul & Associates’ engagement, its hourly 

rates, its services and the qualifications of Mr. Moul, including information concerning the 

change in Mr. Moul’s fees from prior rate cases. Id. at 23:500-24:506; NS-PGL Ex. 26.15.  The 

record evidence further contains detailed invoices from P. Moul & Associates that show the 

services performed, by whom, the amount of time expended and the hourly rates charged, as well 

as descriptions of work performed, work that is expected to be performed prior to the end of the 

rate cases, and the fees applicable to both categories.   Moy Reb., NS-PGL Ex. 26.0, 24:507-514; 

Moy Sur., NS-PGL Ex. 42.0 Rev., 18:380-386; NS-PGL Exs. 26.16 and 42.9. 

 Towers Watson 

 Towers Watson provided actuarial services in support of Utilities’ witness Ms. Christine 

Phillips’ testimony regarding items related to Pensions and Benefits, as well as support during 

the discovery process.  Moy Sur., NS-PGL Ex. 42.0 Rev., 18:390-392; NS-PGL Ex. 26.17.  The 

record contains detailed invoices provided by Towers Watson for its services.  Moy Sur., NS-

PGL Ex. 42.0 Rev., 18:392-393; NS-PGL Ex. 42.10. 

 Intercompany Billings from IBS  

The record evidence shows that the Utilities rely upon IBS to provide cost-effective rate 

case support, and ensure that the IBS costs for which they seek recovery as rate case expense are 

not also included elsewhere in their O&M costs.  Moy Reb., NS-PGL Ex. 26.0, 25:529-531; Moy 

Sur., NS-PGL Ex. 42.0 Rev., 19:399-401.  The Utilities introduced into evidence detailed 

documentation that shows for each two week period the identity of IBS employees charging time 

to the rate cases, the time and amounts charged by each such employee, and a description of 

what services that person performed, along with information regarding overhead loadings billed 



 

125 
 

and descriptions of work performed, work that is expected to be performed prior to the end of the 

rate cases, and the fees applicable to both categories. Moy Reb., NS-PGL Ex. 26.0, 25:531-547; 

Moy Sur., NS-PGL Ex. 42.0 Rev., 19:401-406; NS-PGL Exs. 26.18 and 42.11. 

b. Rate Case Expenses for Prior Rate Cases 

Unrecovered Rate Case Expense Approved in Prior Rate Cases. 

If the Commission approved the recovery of rate case expense in a prior rate case to be 

amortized over a number of years, and the utility files another rate case before the recovery 

period has been completed, then it is appropriate for the Commission to include the amount of 

previously approved but unrecovered rate case expense to be recovered in the subsequent rate 

case expense amortization period.  See generally Illinois American Water, 2011 IL App. (1st) 

101776 at ¶¶18-37; 83 Ill. Admin. Code § 285.3085(d) (“If amortization of previous rate case 

expenses are included within test year jurisdictional operating expense at proposed rates on 

Schedule C-1, provide the amount of amortization expense associated with each rate case by 

docket number.”).  Here, the Utilities have approved but unrecovered prior rate case expense 

from their 2009 and 2011 rate cases, shown on NS-PGL Exs. 42.4N and 42.4P.  Moy Dir., NS 

Ex. 6.0, 15:325-329; Moy Dir., PGL Ex. 6.0, 15:327-331; Moy Reb., NS-PGL Ex. 26.0, 

15:304-311; Moy Sur., NS-PGL Ex. 42.0 Rev., 12:258-13:265.  No party has submitted 

testimony opposing the recovery of these expenses, and the Utilities agreed to adjust the 2011 

rate case expense amounts as proposed by Staff.  Moy Sur., NS-PGL Ex. 42.0 Rev., 12:261-265; 

Ostrander Reb., Staff Ex. 13.0, 5:74-90.  Accordingly, the Commission should approve the 
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recovery of these amounts over the same two-year amortization period sought for rate case 

expenses from the current proceedings.63 

Rehearing and Appeal Costs From Prior Rate Cases. 

As the Commission concluded in Peoples Gas 2011, “rehearing and appeal expenses are 

part and parcel of the litigation expenses in most every significant rate case proceeding,” and that 

nothing in Section 9-229 of the PUA prohibits the Commission from allowing their recovery in a 

subsequent rate case.  Peoples Gas 2011 Order at pp. 85-86 (approving amortized recovery of 

rehearing and appeal costs for the Utilities’ 2009 rate cases as part of the Utilities rate case 

expenses in their 2011 rate cases).  Here, the Utilities have incurred rehearing and/or appeal costs 

related to both their 2009 and 2011 rate cases for which they seek amortized recovery as part of 

the rate case expenses in the present cases.64  The record evidence contains detailed invoices 

introduced by the Utilities related to the rehearing and/or appeals of both their 2009 and 2011 

rate cases that identify each attorney or support staff (i.e., paralegal) who has billed time to the 

rate cases, describe the services performed with detailed daily time entries stating the amount of 

time expended and describing what was done during that time, and the hourly rate charged.  Moy 

Reb., NS-PGL Ex. 26.0, 549-570; Moy Sur., NS-PGL Ex. 42.0 Rev., 19:416-20:426; NS-PGL 

Ex. 26.19 (2009 rate cases); NS-PGL Exs. 26.20 and 42.12 (2011 rate cases). 

No party has submitted testimony opposing or challenging the recovery of these 

rehearing and/or appeal expenses.65  As concluded by the Commission in Peoples Gas 2011, 

                                                 
63 For the 2009 rate cases (ICC Docket Nos. 09-0166/09-0167 consol.):  $161,000 for North Shore and $364,000 for 
Peoples Gas.  For the 2011 rate cases (ICC Docket Nos. 11-0280/11-0281 consol.):  $740,000 for North Shore and 
$1,088,000 for Peoples Gas.  NS-PGL Exs. 42.4N and 42.4P. 
64 For the 2009 rate cases (ICC Docket Nos. 09-0166/09-0167 consol.):  $118,000 for North Shore and $291,000 for 
Peoples Gas.  For the 2011 rate cases (ICC Docket Nos. 11-0280/11-0281 consol.):  $69,000 for North Shore and 
$104,000 for Peoples Gas.  NS-PGL Exs. 42.4N and 42.4P. 
65 The Utilities voluntarily removed certain expenses identified by Staff in discovery with respect to the rehearing 
and appeal costs for the 2011 rate cases.  See Moy Reb., NS-PGL Ex. 26.0, 26:567-570; NS-PGL Ex. 26.20; NS-
PGL Exs. 42.4N and 42.4P, note 5. 
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recovery of such expenses is appropriate and the Commission should approve recovery of the 

rehearing and/or appeal costs for the Utilities’ 2009 and 2011 rate cases in the same two-year 

amortization period sought for rate case expenses from the current proceedings. 

c. Suggested Language From Staff for Final Order 

In his rebuttal testimony, Staff witness Mr. Ostrander recommends that the Commission’s 

final Order express the following Commission conclusion concerning rate case expenses: 

The Commission has considered the costs expended by the 
Companies to compensate attorneys and technical experts to 
prepare and litigate these rate case proceedings and assesses that 
the amounts included as rate case expense in the revenue 
requirements of [$2.286] million and [$3.334] million for North 
Shore and Peoples Gas, respectively, are just and reasonable. 

Ostrander Reb., Staff Ex. 13.0, 8:146-9:156.  With the update of this language to include the 

revised amounts from their surrebuttal as shown above, the Utilities have no objection to the 

Commission’s conclusion in its final Order including this language with respect to rate case 

expenses.  In light of the Illinois-American Water decision, however, the Utilities recommend 

that the Commission’s conclusion section of its final Order contain a further discussion or 

explanation regarding its consideration of the evidence in determining that the Utilities’ rate case 

expenses are just and reasonable in addition to this language recommended by Staff.  The 

Utilities will include suggested language of this nature in their Draft Proposed Order. 

D. Taxes Other Than Income Taxes and Invested Capital Taxes 
(Payroll) (Uncontested Except for Derivative  
Adjustments from Contested Adjustments) 

1. Invested Capital Tax Computation and Derivative Adjustment 

The Utilities’ proposed methodology for computing invested capital tax and its derivative 

adjustments are proper and should be approved by the Commission.  Staff agrees.  Pearce Reb., 

Staff Ex. 14.0, 19:416-21:453.  However, AG and CUB-City each set forth a proposal that either 
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bases the invested capital tax calculation on 2012 invested capital amounts and balances or based 

the accruals recorded for the 2013 test year.  The Utilities’ calculation of invested capital tax 

performed in accordance with the law and the related derivative adjustments should be approved.  

The Utilities’ estimated and accrued tax obligation should be based on 2013 invested 

capital beginning and ending balances as prescribed by law (35 ILCS 615/1 and 615/2a.1) and 

not be estimated and accrued based on 2012 beginning and ending balances.  Stabile Sur., NS-

PGL Ex. 46.0, 37:893-38:901.  This should be the application for computing 2013 test year cost 

of service, as well as computing the Utilities’ actual 2013 activity for financial accounting 

purposes.  Id.  At December 31, 2013, all events would have occurred that will bind the Utilities 

to paying this tax obligation based on 2013 invested capital activity and balances.  Id.  The fact 

that the 2013 invested capital return is not filed until 2014 does not change the Utilities’ 

obligation to calculate 2013 accruals based on 2013 activity and balances. Id.  Furthermore, 

accruing a tax expense in 2013 that results from the 2012 taxable period would be inconsistent 

with GAAP.  Stabile Reb., NS-PGL Rev. 30.0 Rev., 35:841-843.   

Finally, derivative adjustments are necessary as a result of the invested capital tax 

computation.  AG’s arguments that derivative adjustments are not necessary are based on the 

inaccurate assumptions that (1) other adjustments in revenues and expenses related to regulatory 

disallowances and financing charges were not taken into account by the Utilities; and (2) the 

Utilities’ proposed rate of return and rate base filed in direct testimony are approved.  Moy Reb., 

NS-PGL Ex. 26.0, 10:213-216.  Throughout the proceeding, the Utilities’ common equity and 

rate of return have changed based on updates to rate base and operating income adjustments.  See 

Gast Reb., NS-PGL Exs. 23.1N, 23.2N, 23.1P and 23.2P.  Further, rate base and operating 

income adjustments reflect the variations in revenues, expenses, financing charges, and proposed 
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disallowances accepted by the Utilities.  Moy Reb., NS-PGL Ex. 26.0, 11:220-222.  Thus, the 

Utilities’ invested capital changed over the course of the proceeding.  As such, these adjustments 

should be factored into the derivative adjustments for invested capital taxes as it represents.  Id. 

at 11:222-230.    

Therefore, for the foregoing reasons, the AG and CUB-City adjustments related to 

invested capital tax should be rejected.   

E. Income Taxes (Including Interest Synchronization) 
(Derivative Adjustments from Contested Adjustments) 

1. Appropriate Methodology to Reflect Change in  
State Income Tax Rate (see also Section V.C.6.a) 

See Section V.C.6.a of this Initial Brief. 

F. Gross Revenue Conversion Factor 

1. Methodology 

The Utilities’ Gross Revenue Conversion Factors (Moy Dir., PGL Ex. 6.0, 19:415 –

 20:428; Moy Dir., NS Ex. 6.0, 19:412 – 425) are not challenged, apart from the subject 

discussed in Section V.F.2 of this Initial Brief. 

2. Late Payment Charge Ratio 

The AG’s rebuttal proposes a change in each of the Utilities’ Gross Revenue Conversion 

Factors relating to late payment charges revenues (the AG presented the changes in direct 

testimony calculations but presented no explanation, much less support, in testimony), but the 

proposal is specious.  The Utilities’ direct cases already correctly handled this subject, and thus 

the AG proposal would be double-counting.  E.g., Moy Reb., NS-PGL Ex. 26.0, 12:244 - 13:265.  

Not only that, but the AG proposal is miscalculated, and assumes operating revenues of over 

100%, and, regardless of whether it ties to other AG proposals, that does not alter that the 
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Utilities correctly handled the subject in their calculations.  Moy Sur., NS-PGL Ex. 42.0 Rev., 

11:228-239.  The AG proposal can and must be rejected as double-counting and, as calculated, 

erroneous. 

G. Net Operating Loss (Derivative Adjustment based on NOL Tax Asset) 

Other than the contested issues discussed in Section IV.C.5 of this Initial Brief 

concerning NOLs for 2012 and 2013, the Utilities do not believe that there are any disputes over 

reflecting the NOL carryforwards into a deferred tax asset.  The adjustments to reflect the NOL 

carryforwards into a deferred asset as supported by the Utilities are reflected in NS-PGL Exs. 

42.2N and 42.2P.  These adjustments are also shown separately in column E of NS-PGL Exs. 

42.1N and 42.1P. 

VI. RATE OF RETURN 

A. Overview 

There is apparent agreement on most of the components of the Utilities’ rates of return.  

The Utilities, Staff and the AG appear to agree on the Utilities’ capital structures and short-term 

debt costs.  The Utilities and Staff agree on long-term debt costs set at their annual average, i.e., 

the average monthly amounts over the test year.  The AG proposes slightly lower long-term debt 

costs based on what they are forecasted to be on December 31, 2013 (the end of the test year).  

For the reasons discussed below, the AG’s approach should be rejected because it would result in 

rates that assume an under-recovery of those costs by the Utilities.   

Disagreement remains over the Utilities’ authorized rate of return on common equity 

(ROE) for the test year.  As the economy recovers from the Great Recession, the Utilities 

propose a modest increase in their authorized return on equity, from 9.45% to 10.00%.  Such an 

increase would comport with the 10.15% average of recent authorized ROEs nationally for all 
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utilities and 9.94% for natural gas utilities.  Moul Reb., NS-PGL Ex. 24.0 Rev., p. 3 table; Staff 

Cross Ex. 8.  Such an increase would also comport with Value Line’s forecasted returns for the 

“Delivery Group,” the proxy group of natural gas and electric delivery utilities used by the 

Utilities and Staff to estimate the Utilities’ current market cost of equity: 

Value Line Returns 
For Delivery Group 

 
2012 9.8%

2013 10.3%

2015-
2017 

11.0%

 
Moul Reb., NS-PGL Ex. 24.0 Rev., 4:76 – 5:81. 
 

Even though interest rates remain at historically low levels, the Utilities’ cost of equity is 

increasing because the “equity premium” between interest rates and authorized ROEs for A-rated 

natural gas utilities is rising: 

 

 

 

 

 

 

 

 

Moul Sur., NS-PGL Ex. 39.0, 3:61 – 4:77.  If applied in this case, the current average premium 

of 581 basis points would generate a cost of equity of 10.36%.  Id. at 4:78-85.  That ROE is 
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almost 100 basis points higher than the Utilities’ current ROE and 36 basis points higher than the 

ROE they request. 

A modest increase of the Utilities’ ROE would also comport with Staff’s economic 

models, which show a 31-basis-point increase from the Utilities’ last rate cases.  In Dockets 11-

0280/11-0281, Staff’s average result from its ROE models was 8.85%.  Peoples Gas 2011, 

p  139.  Staff’s average result in these cases is 9.16%.  McNally Dir., Staff Ex. 5.0, 30:581-583. 

B. Capital Structure 

The Utilities and Staff agree on the following capital structures.  Compare  NS-PGL 

Exs. 38.1N and 38.1P with Staff Ex. 15.0, Sched. 15.01. 

 Peoples Gas North Shore 

Common Equity 50.43% 50.32% 

Long-Term Debt 43.61% 42.33% 

Short-Term Debt 5.96% 7.35% 

The capital structure proposed for North Shore by AG witness Mr. Brosch is within a 

single basis point of the Utilities-Staff structure.  AG Ex. 4.2, Sched. D.  His capital structure for 

Peoples Gas contains less long-term debt and more short-term debt, but the structure is clearly in 

error because it adds to 100.19%.  AG Ex. 4.1, Sched. D.  Mr. Brosch testified that he “adopt[ed] 

the Companies’ revised capital balances and ratios.”  Brosch Reb., AG Ex. 4.0, 66:1473-1474.  

Therefore, the Utilities assume that the AG agrees with the Utilities-Staff capital structure. 

C. Cost of Short-Term Debt 

The Utilities and Staff agree on a short-term debt cost of 1.26% for Peoples Gas and 

1.80% for North Shore.  Compare  NS-PGL Exs. 38.1N and 38.1P with Staff Ex. 15.0, Sched. 
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15.01.  Although the Utilities disagreed with Staff’s method of estimating their costs – basing a 

future test year’s costs on actual interest rates on a single day in the recent past – the Utilities 

accepted Staff’s costs because they were very close to the Utilities’ forecasted costs and doing so 

reduced the number of contested issues.  Gast Reb., NS-PGL Ex. 23.0, 2:31-33. 

 Mr. Brosch indicated that he adopted the Utilities’ short-term debt costs, at least as they 

stood in the Utilities’ rebuttal testimony, but he did not correctly translate North Shore’s cost.  

Compare NS-PGL Ex. 23.1P (presenting a 2.00% cost) with AG Ex. 4.2, Sched. D (presenting a 

1.61% cost).  Again, based on Mr. Brosch’s representation that he “adopt[ed] the Companies’ 

revised capital balances and ratios, but retain[ed] the lower cost of long term debt and common 

equity that were proposed and explained in my Direct Testimony,” the Utilities assume that the 

AG agrees with the Utilities-Staff cost of short-term debt.  Brosch Reb., AG Ex. 4.0, 66:1473-

1475 (emphasis added). 

D. Cost of Long-Term Debt 

The Utilities and Staff agree on a cost of long-term debt of 4.47% for Peoples Gas and 

4.64% for North Shore.  Compare NS-PGL Exs. 38.1N and 38.1P with Staff Exs. 15.02N and 

15.02P.  These costs include the expense of interest rate swaps related to one debt issuance by 

each of the Utilities.  McNally Reb., Staff Ex. 15.0, 3:43 n. 6, 7:117-119, Sched. 15.02N, Sched. 

15.02P. 

1. Consistent with their capital structures, the Utilities’ long-term 
debt costs should be set on an annual average basis. 

The costs of long-term debt agreed by the Utilities and Staff represent annual averages, 

i.e., the Utilities’ respective average monthly costs during the 2013 test year.  This methodology 

is consistent with the Commission’s rules and best represents the Utilities’ forecasted costs over 

the test year. 
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However, Mr. Brosch found this straightforward approach “grossly inconsistent” with the 

Utilities’ use of a year-end value for rate base.  Brosch Dir., AG Ex. 1.0, 58:1316.  He argued 

that the Utilities’ long-term debt costs should instead be based on what the Utilities forecast them 

to be on December 31, 2013, the end of the test year.  Because the cost of the Utilities’ long-term 

debt issuances during 2013 are expected to be lower than the Utilities’ average annual cost of 

long-term debt, Mr. Brosch argued that using an annual average cost “would deny ratepayers full 

participation in the annual interest savings resulting from such refinancing activity.”  Id. at 

58:1322-1323.  For the reasons discussed below, Mr. Brosch was wrong on all counts. 

a. Using an average annual long-term debt cost 
is authorized by Commission rule. 

The Commission’s rules provide as follows: 

Utilities may elect to base the long-term components of the capital 
structure on either average or end-of-period balances.  For those 
utilities electing an average capital structure, average balances for 
each source of capital included in the capital structure, excepting 
individual security issuances and retirements, shall be calculated 
from 12 months of average monthly balances.  Individual security 
issuances and retirements shall be time-weighted. 
 

83 Ill. Admin. Code § 285.4000(b).  Notably, nothing in the rule requires that the long-term 

components of the capital structure be set on the same basis as the rate base valuation.  Thus, the 

choice of an annual average or end-of-year measure for long-term debt cost is independent of the 

choice of how rate base is valued.  Gast Sur., NS-PGL Ex. 38.0, 5:84-85.   

b. Using an average annual long-term debt cost  
better matches the Utilities’ forecasted costs and 
is therefore fair to the Utilities and their customers. 

In these cases, the Utilities’ proposed capital structures are based on their annual average 

balances of short-term debt, long-term debt and equity forecasted for 2013.  Gast Sur., NS-PGL 

Ex. 38.0, 5:88-90.  Thus, these structures constitute “average balances for each source of capital 
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included in the capital structure, excepting individual security interests and retirements, [were] 

calculated from 12 months of average monthly balances,” as required by the Commission’s rule. 

Accordingly, the Utilities’ long-term debt costs are also calculated on an annual average 

basis.  This approach effectively time-weights the costs of issuances and retirements expected 

during the test year.  Thus, setting the costs on an annual average basis reflects the financing 

employed and related costs over the Utilities’ annual business cycle.  Gast Sur., NS-PGL Ex. 

38.0, 5:90-93.   

By contrast, setting the costs of long-term debt as of a single date (December 31, 2013) as 

Mr. Brosch proposed would reflect only the financing employed by the Utilities on that date.  

The financing and related costs as of that date would not be representative of the conditions 

expected to exist throughout the test year.   

Indeed, if the Utilities’ long-term debt costs were set on an end-of-year basis, then the 

rates approved in these cases would not reflect the higher cost debt that the Utilities will retire 

during the 2013 test year, the cost of which the Utilities will continue to pay until the debt is 

retired, and would reflect the lower cost debt that the Utilities will issue during the 2013 test year 

as if it was issued at the beginning of the test year.  In these respects, the costs included in the 

Utilities rates would not accurately reflect their forecasted costs. 

For example, two of Peoples Gas’ long-term debt issuances will retire in 2013.  Series 

NN-2 with a cost of 4.625% will retire on May 1, 2013, and Series SS with a cost of 7.00% will 

retire on November 1, 2013.  PGL Ex. 2.3, Sched. D-3.  Peoples Gas expects to issue new long-

term debt in September 2013 at a cost of 4.20%.  McNally Reb., Staff Ex. 15.0, Sched. 15.02P.  

Under Mr. Brosch’s approach, Peoples Gas’ rates would reflect the retiring debt as if it was not 

retired until December 31, 2013 and the lower cost September 2013 debt as if it was issued on 
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January 1, 2013.  Gast, Hearing Tr. 216:22 – 220:3.  In other words, Peoples Gas’ rates would be 

based on a set of factual assumptions that were intentionally inaccurate.  Gast, Hearing Tr. 

220:12 – 221:4. 

In this fashion, Peoples Gas’ customers would be set up for a windfall: avoiding the cost 

of the higher cost debt retired during the test year and getting an exaggerated benefit of the lower 

cost debt issued during the test year.  Conversely, Peoples Gas would be set up to under-recover 

its full forecasted long-term debt cost for the test year.  If the circumstances were the opposite, 

Peoples Gas’ customers would be over-charged.  If long-term debt costs were expected to be 

higher during the test year relative to the cost of Peoples Gas’ existing debt, its rates would over-

recover its forecasted costs because lower cost debt retiring during the test year would be 

excluded and higher cost debt issued during the test year would be assumed to be in place the 

entire test year.  Gast, Hearing Tr. 221:5-16.  In either case, Peoples Gas’ rates would not 

accurately reflect its forecasted long-term debt costs.   

For these reasons, at least when the utility forecasts the retirement of existing debt and 

the issuance of new debt during a future test year, it is inappropriate to use a year-end cost of 

long-term debt.  The authorized rates will not accurately reflect the utility’s forecasted cost and 

will either over-recover or under-recover the utility’s forecasted cost.  Basing rates on the 

utility’s average annual cost in these circumstances is fair to both the utility and its customers. 

2. The Utilities-Staff long-term debt cost is  
more accurate than Mr. Brosch’s. 

The Utilities acknowledge that Mr. Brosch’s proposed adjustments to their long-term 

debt cost do not have a large impact.  Nonetheless, the Commission should adopt the costs 

proposed by the Utilities and Staff because they are more accurate.  These costs are supported by 

the Utilities’ forecasted cost for 30-year debt and by Staff’s spot data from January 4, 2013.  
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Gast Reb., NS-PGL Ex. 23.0, 5:88-89; McNally Reb., Staff Ex. 15.0, 2:32-35 and n.5.  Although 

the Utilities favor forecast data over historical spot data, here Staff’s spot day interest rates are 

more current than the cost of Peoples Gas’ November 2012 debt issue relied on by Mr. Brosch.  

Brosch Dir., AG Ex. 1.0, 59:1334-1336.  Thus, even if Mr. Brosch was correct that “actual cost 

data” provides a superior basis to forecast a utility’s future costs than do forecasts, the more 

recent actual cost data are more accurate. 

For these reasons, the Commission should incorporate the long-term debt costs agreed to 

by Utilities and Staff into the Utilities’ rates. 

3. Peoples Gas’ rates should reflect its expected  
refinancing of its Series KK. 

Between now and when the Commission decides this case, Peoples Gas expects to 

refinance its Series KK issue, which has a cost of 5.00% and a maturity date of February 1, 2033.  

Gast Sur., NS-PGL Ex. 38.0, 4:68-70; NS-PGL Ex. 23.3P.  The Company requests that the 

Commission reflect the new cost and the amortization of related refinancing costs.  Id. at 4:70-

72.  This is reasonable because Peoples Gas expects the cost of the refinanced debt to be lower 

than its current cost.  Gast, Hearing Tr. 211:19 – 212:17. 

E.  Cost of Common Equity 

The Utilities are entitled to fair and reasonable returns on their investment, returns that 

are “reasonably sufficient to assure confidence in the financial soundness of the utility and [are] 

adequate, under efficient and economical management, to maintain and support its credit and 

enable it to raise the money necessary for the proper discharge of its public duties.”  Bluefield 

Water Works & Improvement Co. v. Public Service Comm’n of the State of West Virginia, 262 

U.S. 679, 693 (1923).  The returns authorized by this Commission “should be commensurate  

with returns on investments in other enterprises having corresponding risks.  That return, 
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moreover, should be sufficient to assure confidence in the financial integrity of the enterprise, so 

as to maintain its credit and to attract capital.”  Federal Power Comm’n v. Hope Natural Gas 

Co., 320 U.S. 591, 603 (1944).  This Commission “fully embraces the principles set forth” in 

Bluefield and Hope.  Consumers Ill. Water Co., ICC Docket No. 03-0403 (Order April 13, 2004), 

p. 41. 

Moreover, “[t]he Commission is charged by the legislature with setting rates which are 

‘just and reasonable’ not only to the ratepayers but [also] to the utility and its stockholders.”  

Business and Professional People for the Public Interest, et al. v. Illinois Commerce Comm’n, 

146 Ill. 2d 175, 208, 585 N.E.2d 1032 (1991) (emphasis in original).  Ratesetting by the 

Commission “involves a balancing of the investor and consumer interests.”  Citizens Utility 

Board, et al. v. Illinois Commerce Comm’n, 276 Ill. App. 3d 730, 736, 658 N.E.2d 1194 (1994) 

(quoting Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 414 Ill. 275, 287, 111 N.E. 2d 329 

(1953)). 

In the Utilities’ last rate cases, the Commission recognized that its decisions directly 

affect the Utilities’ credit ratings and the capital costs that they pass on to their customers: 

 We are cognizant that the Commission’s ratemaking 
decisions are increasingly important to the Utilities’ ability to 
maintain investment grade credit ratings and reasonable capital 
costs.  Indeed the quality and direction of regulation, in particular 
the ability to recover costs and earn a reasonable return, are among 
the most important considerations when a credit rating agency 
assesses utility credit quality and assigns credit ratings. . . .  [S]tate 
commissions play a critical and relevant role in defining the market 
for utility capital, and we understand that this Commission’s 
decisions play a larger role in setting the Utilities’ actual capital 
costs.  The bottom line impact of setting a rate of return too low, 
unless warranted, could have a deleterious [effect] on a utility’s 
ability to deliver quality service as well as higher credit costs that 
will make their way to each ratepayer[’]s bill. 
 

Peoples Gas 2011, p. 137 (emphasis added) 
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1. Overview of the Parties’ Positions 

Three ROEs are proposed by the parties in this case.  The Utilities propose 10.00%, 

which would represent a modest increase from their currently authorized ROE of 9.45%.  

Peoples Gas 2011, p. 140.  The Utilities’ position represents a compromise.  Their expert’s 

analysis supported an ROE of 10.75%, but the Utilities in surrebuttal sought to narrow the 

contested issues in this case by removing his “Combination Group” results and the size 

adjustment from his CAPM result for the “Delivery Group.”  These adjustments reduced his 

ROE estimate to 10.00%.  Moul Sur., NS-PGL Ex. 39.0, 1:19 – 2:31. 

Staff advocates a reduction in the Utilities’ ROE, from 9.45% to 9.06%.  McNally Dir., 

Staff Ex. 5.0, 31:618-619.  This 39-basis-point reduction includes a 10-basis point reduction for 

the reduction in risk associated with the Utilities’ uncollectible expense adjustment rider, Rider 

UEA.  Id. at 31:603-610. 

Finally, the AG proposes that the Utilities’ ROE remain at 9.45%.  Citing Public Utilities 

Fortnightly’s 2012 Rate Case Study, Mr. Brosch found that rate to be “consistent with the recent 

ROE findings for gas distribution utilities . . . in other state commission rate orders.”  Brosch 

Dir., AG Ex. 1.0, 61:1376-1379. 

Although there is disagreement as to the appropriate ROE, the parties’ proposals are 

closer to each other and the methodological issues that separate them are narrower than in the 

Utilities’ recent rate cases.  Although the Utilities take issue with his interpretation of the data, 

Mr. Brosch’s reference to recent ROEs authorized by other state commissions was appropriate 

and relevant, as these ROEs constitute a sizeable sample of recent objective determinations of 

utility equity cost.  Getting back to the Commission’s “bottom line” quoted above, if the 

Commission reduced the Utilities’ ROE as Staff proposes, and thereby set the Utilities’ ROE 
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substantially (about 100 basis points) below the average authorized ROE recently granted other 

natural gas utilities nationally (and even further below the market’s expectation of such ROEs), it 

would send a strong signal to the financial markets that the Commission is not supportive of the 

Utilities’ financial strength.  Moul Reb., NS-PGL Ex. 24.0 Rev., 3:55 – 4:75. 

2. The Utilities’ Proposed ROE Is Based on Consistent 
Methodologies and the Same Types of Market Data 
on Which Investors and Analysts Rely 

The Utilities’ ROE witness, Paul Moul, is an independent financial and regulatory 

consultant with over 35 years’ experience analyzing utility cost of equity.  NS Ex. 3.1; PGL Ex. 

3.1.  He testified and provided the Utilities’ proposed ROEs in each of their last three rate cases 

before this Commission. 

In this case, Mr. Moul used the same methodologies to estimate the Utilities’ cost of 

equity as he did in those prior cases.  Because the Utilities’ stock is not publicly traded, he 

calculated their cost of equity using three market-based mathematical models based on a proxy 

group of publicly-traded gas and electric delivery utilities (the “Delivery Group”): Discounted 

Cash Flow (“DCF”), Capital Asset Pricing (“CAPM”) and Risk Premium models.66  In each 

case, Mr. Moul developed inputs to the models based on his independent evaluation of the types 

of historical, current and forecasted information that is readily available to and routinely relied 

upon by investors and financial analysts.  Based on the Utilities’ compromise, Mr. Moul 

presented the following calculations of the Utilities’ market cost of equity: 

                                                 
66 The inclusion of electric delivery companies, those utilities that have divested most if not all of their generation 
assets and operate primarily if not exclusively as electric distribution companies, have risk profiles that are generally 
similar to natural gas distribution companies.  Moul Dir., NS Ex. 3.0, 5:87 – 6:96, PGL Ex. 3.0, 5:87 – 6:96.  See 
also McNally Dir., Staff Ex. 5.0, 13:265-272. 
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Gas Group Financial Model Results 

Model   Cost 

DCF   8.98% 

CAPM   10.03% 

Risk Premium  11.00% 

Average  10.00% 

Moul Sur., NS-PGL Ex. 39.0, 1:19 – 2:31. 

 For the reasons discussed in the following sections, the Commission should reject Staff’s 

proposal to decrease the Utilities’ ROE from 9.45% to 9.06% because it is the product of 

unsound methodology and is based on irrelevant data.  The Commission should also reject the 

AG’s proposal to keep the Utilities’ ROE at 9.45% because that proposal is based on an 

incomplete and erroneous interpretation of the database of recent authorized ROEs for other 

utilities. 

3. Staff’s Continued Reliance on Historical Spot Data to Forecast 
Conditions During a Future Test Year Has Not Been Validated 

According to Staff, an interest rate, stock price or other datum from a single day in the 

recent past is a better predictor of what that data point will be in the future than the forecasts 

made by governmental and commercial analysts on which investors and analysts routinely rely.  

McNally Reb., Staff Ex. 15.0, 3:47 – 5:77.  Although it may be true that few predictions are 

exactly right in hindsight, Staff provided no evidence that information from a single day in the 

past provides a more accurate prediction than forecasts do.  Logic and common sense dictate 

otherwise.   

There are significant problems with basing a forecast on data from a single day.  A stock 

price on a given day is subject to a variety of market inefficiencies that cause stock to trade at 



 

142 
 

prices different than its true economic value.  Moul Reb., NS-PGL Ex. 24.0 Rev., 6:123 – 7:133.  

Mr. McNally claimed that his use of a “sample,” namely the stock prices for each company in 

the Delivery Group, “minimize[s] the effects of any potential ‘inefficiencies’ in stock prices, as 

estimates for a sample as a whole are subject to less measurement error than individual company 

estimates.”  McNally Reb., Staff Ex. 15.0, 14:250-252.  But this would only be true if the same 

inefficiencies did not affect every stock price in the sample or, if the different stocks were 

affected by different inefficiencies, that the inefficiencies canceled each other out.  There is no 

evidence to support these assumptions. 

As Mr. McNally admits, stock prices and interest rates are dynamic in that they change 

daily.  Id. at 6:93-98, 14:246-248.  Thus, the conditions on the day that the analyst selects to 

collect his data are determinative of the results he gets with that data in his models.  Mr. 

McNally’s showing that he got similar results during the week of November 5, 2012, does not 

prove that the Delivery Group’s stock prices were immune from short-term market 

inefficiencies.  At most, all that Mr. McNally’s cost of equity measurements demonstrate with 

any confidence is what the Utilities’ market cost of equity was in one week in November 2012.  

They do not answer, and therefore are not relevant to, the issue at hand: what the Utilities’ cost 

of equity will be during the 2013 test year. 

The Commission has recognized the problems inherent in using historical spot data to 

estimate a utility’s cost of equity.  In the Utilities’ 2007 rate case, the Commission found that 

“Staff’s single data point for use in its DCF is unsatisfactory for the intended purpose in these 

dockets” because short-term vagaries of the market can affect stock prices and yields on a single 

trading day.”  Peoples Gas 2007, p. 92.  Likewise, in the Utilities’ 2009 rate case, the 

Commission observed that 
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it would useful for the Commission to be told the conditions or 
financial climate of the spot day and whether any of these might 
cause material market inefficiencies.  And, more importantly, we 
would expect the expert to be acutely attuned to that environment 
in making a selection.  The choice of a spot day may be random or 
informed and we prefer some combination of both.  While the 
Commission has traditionally accepted spot day analysis, we are 
not absolutely committed to this approach. 
 

Peoples Gas 2009, p. 125-126.  Staff has not justified its reliance on historical spot data in its 

cost of equity calculations.67 

4. Staff’s “Lower Of” Approach to the DCF Model Should Be Rejected 

 The Utilities remain concerned that Staff’s case-by-case choice of which DCF model to 

use is subjective in nature and intended to generate lower ROEs.  The Utilities’ recent rate cases 

show that Staff uses the “constant growth” version of the model (where the same growth rate is 

assumed throughout the future) when growth forecasts for the Delivery Group are at or below 

GDP growth forecasts, and the “non-constant growth” version of the model (where one growth 

rate is assumed in the near term and the GDP growth is assumed thereafter) when growth rate 

forecasts for the Delivery Group are above GDP growth forecasts.  According to Mr. Moul, 

“This ‘lower of’ approach biases the DCF result against the utility.”  Moul Reb., NS-PGL Ex. 

24.0 Rev., 9:175-190.  Indeed, the Commission has previously rejected “Staff’s position that the 

non-constant growth form of the model must be used any time it can be claimed that analyst 

growth rates are not sustainable.”  Peoples Gas 2009, p. 125. 

 In this case, Mr. McNally used the constant growth version of the DCF model after 

finding that the forecasted growth rates for the Delivery Group companies were consistent with 

                                                 
67 Mr. McNally dismissed the Commission’s warning because the Commission nonetheless considered Staff’s 
market model results in that case.  The critical point is that the Commission did not rely exclusively on Staff’s 
results, in part because of their unreliability.  In fact, the Commission has considered the Utilities’ DCF result in 
arriving at their authorized ROEs in each of the Utilities’ last three rate cases.  Peoples Gas 2011, p. 140; Peoples 
Gas 2009, p. 129. 
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forecasts of long-term GDP growth, which he calculated at 4.3% to 4.9%.  McNally, Dir., Staff 

Ex. 5.0, 23:456-457.  In rebuttal testimony, he denied a “lower of” bias, claiming that if he had 

used the non-constant growth version of the model he would have used a lower long-term growth 

rate of 3.35%.  McNally Reb., Staff Ex. 15.0, 12:199-222.  Mr. Moul found no justification for 

Mr. McNally’s change in position on the long-term growth rate.  Moul Sur., NS-PGL Ex. 39.0, 

4:86 – 5:99. 

On the evidence before it, the Commission can infer that Staff selected the constant 

growth version of the DCF model for this case because the Delivery Group’s average forecasted 

growth rate was at or below the forecasted growth rate of the economy, and that Staff has once 

again selected its version of DCF model based on a “lower of” approach.  This approach is 

biased against the interest of utility shareholders, and is therefore contrary to law. 

5. Staff’s DCF Model Does Not Produce Reliable Results 

According to Staff, a 61% variation among a sample of interest rate forecasts renders 

such forecasts insufficiently reliable to consider in the analysis of the Utilities’ cost of equity.  

McNally Reb., Staff Ex. 15.0, 4:66 – 5:77.  The results of Staff’s DCF model based on spot data 

from November 9, 2012 range from 6.52% to 11.75%.  NS-PGL Cross Ex. 9, at 3-5.  The 

variance of 80% illustrates the volatility that can result when the DCF model is used to measure 

cost of equity based on a single day’s data.  Based on its own view of sample reliability, Staff’s 

DCF results are too variable to serve as reliable indicators of the Utilities’ market cost of equity.  

The fact that Staff’s DCF model generated returns for certain utilities that are far lower than what 

would be considered market cost of equity or a fair return is additional evidence that model not a 

reliable tool for setting the Utilities’ authorized ROE.  Moul Reb., NS-PGL Ex. 24.0 Rev., 9:191 

– 10:198. 
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6. Staff’s CAPM Betas are Biased on the Low Side 

 Staff has a unique approach to the “beta” measurement in the CAPM model.  That model 

attempts to measure the cost of equity in relation to the risk associated with the investment that 

cannot be mitigated through diversification in the investment portfolio.  The model accounts for 

differences in that non-diversifiable or “systematic” risk between a firm or group of firms and 

the entire market of equities.  The measure of such systemic risk is the “beta.”  Moul Dir., NS 

Ex. 3.0, 37:828-830, PGL Ex. 3.0, 38:835-837.  Several analytic firms publish betas for this 

purpose and a typical dispute in rate cases is which of them are more reliable.  But the published 

betas are not adequate for Staff’s purposes.  Staff typically averages one or more of the published 

betas with its own beta calculation.  McNally Dir., Staff Ex. 5.0, 24:492-493. 

 There is nothing inherently wrong with an analyst calculating his own betas.  Moul Reb., 

NS-PGL 24.0 Rev., 11:226-228.  But if the Commission is attempting to estimate the market cost 

of the Utilities’ equity, it is undisputed that Staff’s unique betas do not “have any bearing on 

investor expected returns” because real investors never see or rely on them.  Id. at 12:232-235.  

Of more concern is the fact that, in the Utilities’ four rate cases since 2007, “there is a consistent 

downward bias in these betas, which have always been lower than Value Line betas.”  Id. at 

12:240-241.  Mr. Moul made this point in his rebuttal testimony and Mr. McNally did not rebut 

the assertion.   

 The Utilities agree that the consideration of samples can mitigate comparability issues 

among the individual observations.  But if one of the individual observations is biased or 

otherwise in error it should be thrown out of the sample.  Because Staff’s beta is biased, Staff’s 

CAPM model result should be not be considered.   
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7. Observations Based on Samples, Including  
Recently Authorized ROEs, Are Relevant and Useful 

Mr. McNally relied on samples when it suited his analysis.  He claimed (erroneously) that 

collecting stock prices for each of the Delivery Group companies on a single day in the recent 

past addressed Mr. Moul’s concerns about short-term market inefficiencies.  McNally Reb., Staff 

Ex. 15.0, 14:259-262.  He also claimed that his consideration of multiple betas for his CAPM 

model “mitigates the effect . . . of measurement error in my sample beta estimates.”  McNally 

Dir., Staff Ex. 5.0, 28:548-550.  This may be, but Mr. McNally refused to consider other data, 

like interest and growth rate forecasts and other recently authorized ROEs, even when the data 

were drawn from large samples. 

Mr. McNally relied on Energy Information Administration (EIA) and Global Insight 

forecasts for real GDP growth for his DCF model, but ignored the interest rate forecasts that the 

same sources publish that are relevant to his CAPM model.  Moul Sur., NS-PGL Ex. 39.0, 5:108-

113.  He attacked the Utilities’ reliance on interest rate forecasts because of the variation 

between individual forecasts.  McNally Reb., Staff Ex. 15.0, 4:66 – 5:77.  Although he 

considered a sample of three beta measurements was sufficient to mitigate measurement error, he 

did not explain why a sample of six forecasts of interest rates, one of which was itself a forecast 

based on a sample, did not suffice.  See McNally Reb., Staff Ex. 15.0, 5:70-71, Table 2.   

The Commission has accepted the use of forecasts in conjunction with the market cost of 

equity models.  Peoples Gas 2009, Order at p. 127 (considering Staff CAPM result incorporating 

Blue Chip interest rate forecasts instead of Staff’s historical spot day interest rates).  The EIA, 

Global Insight and Blue Chip forecasts all show a steady increase in Treasury yields in the 

future, as well as yields appreciably higher than the 2.77% spot historical spot day yield Mr. 

McNally used.  Moul Reb., NS-PGL Ex. 24.0 Rev., 10:210 – 11:225.  Thus, even if the 
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governmental and commercial forecasts vary in the specific rates predicted, there is a consensus 

among these analysts that interest rates will be higher in 2013 than they were in late 2012. 

Most confounding of all is Mr. McNally’s refusal to consider a large and very relevant 

sample: ROEs recently authorized for other utilities throughout the country.  Both Mr. Moul and 

Mr. Brosch took such data into consideration, but Mr. McNally found that approach “useless” 

because they did not delve into the details of each and every ROE result.  Without such details, 

Mr. McNally claimed that “we have no basis on which to assess comparability.”  McNally Reb., 

Staff Ex. 15.0, 9:154-156.  Mr. McNally’s speculation about comparability was unfounded, and 

his position on reliability of the sample inconsistent. 

Mr. Moul relied on two separate samples of recent authorized ROEs.  The Regulatory 

Research Associates sample included 17 gas utility ROEs in 2011 and 35 gas utility ROEs in 

2012.  Staff Cross Ex. 8.  The average ROEs from this sample were 10.00% in 2011 and 9.94% 

in 2012.  Id.68  The second sample, also relied on by Mr. Brosch, is the November 2012 Public 

Utility Fortnightly Rate Case Study.  Brosch Dir., AG Ex. 1.0, 61:1380 & n.35.  According to 

this sample, the average authorized ROE for gas utilities in 2012 was 9.87%.  Gast Reb., NS-

PGL Ex. 23.0, 11:226-228. 

The Commission has considered this type of “real world” information in the Utilities’ 

past rate cases: 

As prudent regulators, we must be cognizant of this context 
because each of the financial models is theoretical and has its own 
limitations.  The models are also highly dependent on analyst 
judgment as to the inputs, and therefore are susceptible to 
manipulation.  Although these models provide the best information 
of what we need for the purposes at hand, their limitations require 

                                                 
68 This sample was also the basis for Mr. Moul’s showing that as the average authorized ROE for gas utilities 
slightly declined from 2011 to 2012, the “equity premium” of gas utility ROEs over interest rates increased by 85 
basis points, to 5.81%.  Moul Sur., NS-PGL Ex. 39.0, 4:72-77; Staff Cross Ex. 8.  Applying that premium to current 
interest rates would generate a cost of equity for the Utilities of 10.36%.  Moul Sur., NS-PGL Ex. 39.0, 4:78-85. 
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that we also consult general financial market information to ensure 
that the model results presented us are generally consistent with 
real world conditions, and to guide our determination of reasonable 
rates of return on equity based on the models that we deem 
appropriate for our consideration. 
 

Peoples Gas 2009 Order, p. 123. 

Mr. Moul addressed Mr. McNally’s speculation about comparability issues among the 

various ROEs in these samples, demonstrating that the bond ratings of the utility industry are 

currently tightly clustered, that adjustments for flotation costs are small if made at all, that the 

2011-2012 measurement period was limited, and that the large sample (146 observations in all) 

“smoothes variations among utilities and commissions such that the effect of any given factor in 

a particular case is minimized through the sampling process.”  Moul Sur., NS-PGL Ex. 39.0, 

2:32 – 3:60.  Likewise, as the Commission has previously held, “The use of price and yield 

averages . . . will tend to smooth out any exogenous short term price and yield inefficiencies that 

can occur on a single trading day.”  Peoples Gas 2007 Order, p. 92.   

If, as Mr. McNally argues elsewhere, using samples mitigates the variations underlying 

and among individual observations, then considering a sample of recent authorized ROEs for 

similar utilities is perfectly appropriate.  These ROE data show that the average authorized ROE 

for a natural gas utility nationally is currently just shy of 10%.  These data are not a substitute for 

a rigorous analysis of the Utilities’ cost of equity for a 2013 test year, but they suggest the weight 

to be given the ROEs proposed by the parties and Staff.  They indicate is that the Utilities’ 

request for a modest increase of their ROE to 10.00% is more in line with market expectations 

than either the AG’s 9.45% or Staff’s 9.06%. 
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8. Staff’s Rider UEA Adjustment Is Not Justified 

 At one time, the Commission adjusted the Utilities’ ROE down by 10 basis points for 

Rider VBA, the Utilities’ “decoupling” mechanism.  Peoples Gas 2009 Order, p. 128; Peoples 

Gas 2007, p. 99.  However, it has become clear that each company in the Delivery Group has 

obtained some form of revenue stabilization in its rates and, consistent with the Utilities’ last rate 

order, Staff no longer advocates for the adjustment.  McNally Dir., Staff Ex. 5.0, 30:596 – 

31:602; Peoples Gas 2011 Order, p. 140. 

 But Staff continues to advocate for the 10-basis-point downward adjustment for Rider 

UEA, which trues up the Utilities’ uncollectibles expense.  McNally Dir., Staff Ex. 5.0, 31:603-

615.  Staff does not take into account that many gas utilities throughout the country and a 

majority of the Delivery Group have similar uncollectible expense trackers.  Moul Reb., NS-PGL 

Ex. 24.0 Rev., 17:361 – 18:374.  Mr. McNally acknowledged the prevalence of such trackers, but 

argued that “a downward adjustment” was still necessary.  McNally Reb., Staff Ex. 15.0, 27:510-

529. 

 Given that the majority of the Delivery Group have uncollectible expense recovery 

mechanisms, and that Staff’s 10-basis-point adjustment assumed that none of them do, the 

Commission should reject Staff’s adjustment. 

9. The Utilities’ ROE Should Reflect the Risk of Losing Rider VBA 

As noted above, previously the Commission reduced the Utilities’ ROEs because they 

had decoupling mechanisms.  Today, most gas utilities and all of the Delivery Group have such 

mechanisms.  McNally Dir., Staff Ex. 5.0, 30:596 – 31:602.  Accordingly, the Commission did 

not make the “VBA adjustment” in the Utilities’ last rate case.  Peoples Gas 2011 Order, p. 140. 
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Now, however, the circumstances have swung in the opposite direction.  The Delivery 

Group companies have such mechanisms but the Utilities’ are under court challenge.  The People 

of the State of  Illinois ex rel. Lisa Madigan, et al. v. Illinois Commerce Commission, et al., Ill. 

App., 2d Judicial Dist., No. 2-12-0243.  Although the Utilities continue to accrue and include 

adjustments on customer bills for amounts recoverable or refundable under Rider VBA, they are 

reserving those amounts and their income statements do not reflect the earnings effect of the 

rider.  Accordingly, Mr. Moul argued that the Commission should increase the Utilities’ ROE by 

10 basis points.  NS-PGL Ex. 24.0 Rev., 18:375 – 19:418.   

Staff opposes the increase, fearing a windfall if Rider VBA was affirmed or, if it was 

overturned and the Commission instead authorized the Utilities’ proposed straight fixed variable 

(“SFV”) rates.  McNally Reb., Staff Ex. 15.0, 28:530-545.  But at the same time, Staff opposes 

the Utilities’ SFV rate proposal.  Johnson Dir., Staff Ex. 8.0, 13:286 – 17.401; Johnson Reb., 

Staff Ex. 17.0, 10:219 – 14.306. 

Staff cannot have it both ways, arguing on one hand that the Commission should ignore 

the fact that Rider VBA is under legal challenge and on the other hand that the Commission 

should reject SFV pricing if Rider VBA is overturned.  And Staff cannot seriously dispute that 

the Utilities have more risk than the Delivery Group because Rider VBA is under legal 

challenge.  Accordingly, the Commission should adjust Utilities’ ROE to reflect that Rider VBA 

is subject to legal challenge and that Staff opposes its replacement with an SFV rate structure. 

F. Weighted Average Cost of Capital 

1. Peoples Gas 

The Commission should include in Peoples Gas’ 2013 rates an overall ROR of 7.07% 

comprised of a capital structure of 50.43% equity, 43.61% long-term debt and 5.96% short-term 
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debt, a cost of long-term debt of 4.47%, a cost of short-term debt of 1.26% and a cost of equity 

of 10.00%.  NS-PGL Ex. 38.1P. 

2. North Shore 

The Commission should include in North Shore’s 2013 rates an overall ROR of 7.12% 

comprised of a capital structure of 50.32% equity, 42.33% long-term debt and 7.35% short-term 

debt, a cost of long-term debt of 4.64%, a cost of short-term debt of 1.80% and a cost of equity 

of 10.00%.  NS-PGL Ex. 38.1N. 

VII. WEATHER NORMALIZATION – AVERAGING PERIOD (Uncontested) 

The Utilities proposed using the average of 12 years of weather data, ending in 2010.  

Kuse Dir., PGL Ex. 4.0, 10:165-167; Kuse Dir., NS Ex. 4.0, 10:167-169.  No witness disagreed. 

VIII. COST OF SERVICE 

A. Overview 

Only the Utilities prepared embedded cost of service studies (“ECOSSs”), which they 

used to develop rate design proposals.  Hoffman Malueg Dir., NS Ex. 13.0, NS Exs. 13.1 – 13.8; 

PGL Ex. 13.0,  PGL Exs. 13.1 – 13.8; Hoffman Malueg Reb., NS-PGL Ex. 33.0, NS-PGL Exs. 

33.2 – 33.15.  No party contested the ECOSSs’ adequacy and sufficiency. 

B. Embedded Cost of Service Study - Uncontested 

The ECOSS preparation involved three fundamental steps:  (1) cost functionalization; 

(2) cost classification; and (3) cost allocation.  Hoffman Malueg Dir., NS Ex. 13.0, 7:144 - 

9:191; PGL Ex. 13.0, 7:145 - 9:192.  Utilities witness Ms. Hoffman Malueg explained in detail 

how she performed each of these three steps and the methodologies to allocate various categories 

of costs.  Hoffman Malueg Dir., NS Ex. 13.0, 9:192 - 25:576; PGL Ex. 13.0, 9:193 – 26:580.  

The Utilities’ ECOSSs showed their overall rates of return under present and proposed rates.  
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Hoffman Malueg Dir., NS Ex. 13.0, 34:780 – 36:824; PGL Ex. 13.0, 35:801 – 37:850.  Staff 

reviewed the Utilities’ ECOSSs and concluded that each was an acceptable guidance tool for 

determining rates.  Boggs Dir., Staff Ex. 7.0, 12:219 - 225. 

IX. RATE DESIGN 

A. Overview 

The Utilities’ proposed rate designs were intended to and would accomplish the 

following six major objectives:  (1) recover the revenue requirement, (2) better align rates and 

revenues with underlying costs, (3) send proper price signals, (4) provide more equity between 

and within rate classes, (5) reflect gradualism considering test year revenue requirements, and (6) 

distinguish between low use and high use S.C. No. 1, Small Residential Service, customers as the 

Commission directed.  Grace Dir., NS Ex. 12.0 Rev., 6:123 - 130; PGL Ex. 12.0 Rev., 6:123 - 

130. 

B. General Rate Design 

1. Allocation of Rate Increase 

The Utilities used their ECOSSs to allocate revenue requirements and develop rates.  

Their ECOSSs and the descriptions of their rate designs, including the supporting exhibits, are 

detailed and specific enough that it would be straightforward to derive rates from the revenue 

requirements the Commission approves.  Grace Dir., NS Ex. 12.0 Rev., 7:133 – 9:180; PGL Ex. 

12.0 Rev., 7:133 – 9:184.  No other party prepared cost of service studies or a comprehensive 

rate design to meet the full revenue requirements the Commission approves.  Grace Reb., NS-

PGL Ex. 32.0, 33:748 – 34:765; Grace Sur., NS-PGL Ex. 48.0, 11:256 – 12:273. 
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2. Uniform Numbering of Service Classifications 

In response to a 2011 rate cases directive (Peoples Gas 2011 at 169), North Shore 

proposed changes to its service classifications to establish uniformity with Peoples Gas’ service 

classification numbering to the extent possible.  If approved, North Shore will make the required 

tariff revisions in its compliance filing.  Grace Dir., NS Ex. 12.0 Rev., 25:549 – 26:559; PGL Ex. 

12.0 Rev., 26:562 – 568.  Staff supported the proposal.  Allen Dir., Staff Ex. 9.0, 2:25 - 27. 

3. Bifurcation of Service Classification No. 1 Class 

In response to a 2011 rate cases directive (Peoples Gas 2011 at 188-189), the Utilities 

proposed to split the S.C. No. 1 class into heating and non-heating classes.  They did not create 

separate service classifications, i.e., both heating and non-heating customers would continue to 

receive service under S.C. No. 1 but at different rates.  For clarity, the Utilities refer to the 

heating and non-heating proposals as S.C. No. 1 HTG and S.C. No. 1 NH, respectively.  Grace 

Dir., NS Ex., 12.0 Rev., 11:242 – 12:247; PGL Ex. 12.0 Rev., 12:247 – 252.  Staff concluded 

that the bifurcation into heating and non-heating customers in the ECOSSs met the 

Commission’s directive.  Boggs Dir., Staff Ex. 7.0, 9:149 - 157; also see Johnson Dir., Staff Ex. 

8.0, 21:475 - 495. 

4. Terms and Conditions of Service 

The Utilities proposed adding language to address the proposed distinction between 

heating and non-heating S.C. No. 1 customers in the context of customers applying for service 

and remaining on the appropriate service classification.  They also proposed revising the bill 

format.  Grace Dir., NS Ex. 12.0 Rev., 25:543 – 547; PGL Ex. 12.0 Rev., 26:556 - 560.  Staff 

supported the proposals.  Allen Dir., Staff Ex. 9.0, 2:25 - 27. 
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C. Service Classification Rate Design 

1. Uncontested Issues 

a. Service Classification No. 2, General Service (Straight  
Fixed Variable Rate Design Addressed in Section IX.C.2)  

Peoples Gas proposed to:  maintain three meter classes; increase the monthly customer 

charges for each meter class to move the charges closer to cost, leaving 46% of fixed costs to be 

recovered through volumetric distribution charges; recover all customer costs and a portion of 

non-storage related demand costs through the customer charge; and maintain the three declining 

block distribution charge.  Peoples Gas described in detail how it would develop rates based on 

the Commission-approved revenue requirement.  Grace Dir., PGL Ex. 12.0 Rev., 19:417 – 

21:462.  Staff recommended approval of this rate design.  Johnson Dir., Staff Ex. 8.0, 4:77 - 78. 

North Shore made comparable proposals although its fixed cost recovery through 

volumetric distribution charges would be 33%.  Grace Dir., NS Ex. 12.0 Rev., 19:412 – 21:457.  

Staff recommended approval of this rate design.  Johnson Dir., Staff Ex. 8.0, 4:77 - 78. 

Under the Utilities’ proposal, Rider VBA, Volume Balancing Adjustment, a full 

decoupling mechanism, would remain in effect for S.C. No. 2, General Service, with a revised 

Rate Case Revenue (“RCR”).  Also, as discussed in Section IX.C.2.c, infra, the Utilities 

proposed an alternative SFV rate design if Rider VBA is no longer in effect for specified 

reasons.  The Utilities showed that the Rider VBA Percentage of Fixed Costs should be set at 

100%.  Grace Dir., NS Ex. 12.0 Rev., 21:458 – 473; PGL Ex. 12.0 Rev., 21;463 – 468. 

b. Large Volume Demand Service 

Peoples Gas proposed, for its S.C. No. 4, Large Volume Demand Service, setting the 

monthly customer charge at cost.  The demand charge will recover 55% of non-storage related 

demand costs, and the distribution charge will recover remaining non-storage related demand 
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costs.  Grace Dir., PGL Ex. 12.0 Rev., 22:470 – 478.  Staff recommended approval of this rate 

design.  Johnson Dir., Staff Ex. 8.0, 4:86 - 87. 

North Shore proposed, for its S.C. No. 3, Large Volume Demand Service, setting the 

monthly customer charge at cost.  The demand charge will recover 67% of non-storage related 

demand costs, and the distribution charge will recover remaining non-storage related demand 

costs.  Grace Dir., NS Ex. 12.0 Rev., 21:465 – 22:473.  Staff recommended approval of this rate 

design.  Johnson Dir., Staff Ex. 8.0, 4:83 - 84. 

c. Service Classification No. 8, Compressed Natural Gas Service 

Peoples Gas proposed setting S.C. No. 8, Compressed Natural Gas Service, at cost.  

Grace Dir., PGL Ex. 12.0 Rev., 22:480 - 486.  Staff recommended approval of this rate design.  

Johnson Dir., Staff Ex. 8.0, 4:86 - 88.  North Shore does not have a comparable service 

classification.  Grace Dir., NS Ex. 12.0 Rev., 25:553 - 554. 

d. Contract Service for Electric Generation 

The Utilities proposed no changes to these service classifications (Grace Dir., NS Ex. 

12.0 Rev., 22:475 – 480; PGL Ex. 12.0 Rev., 22:488 – 490), nor did Staff or intervenors. 

e. Contract Service to Prevent Bypass 

The Utilities proposed no changes to these service classifications (Grace Dir., NS Ex. 

12.0 Rev., 22:475 – 480; PGL Ex. 12.0 Rev., 22:488 – 490), nor did Staff or intervenors. 

f. Rider SSC, Storage Service Charge 

The Utilities each proposed revising the Rider SSC Storage Banking Charge, which 

applies to transportation customers, and the Storage Service Charge, which applies to sales 
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customers to meet their proposed storage-related revenue requirements.69  The Commission-

approved storage-related revenue requirement will determine the Rider SSC charges that the 

Utilities include in their compliance filings.  Grace Dir., NS Ex. 12.0 Rev., 23:495-500; PGL Ex. 

12.0 Rev., 23:505 - 510; Grace Reb. Ex. 32.0, 32:708 - 719. 

2. Contested Issues – North Shore and Peoples Gas 

a. Service Classification No. 1, Small Residential Non-Heating 

The Utilities each proposed, for S.C. No. 1 NH, recovery of 80% of non-storage related 

fixed costs through the customer charge, with recovery of all remaining costs through a flat 

distribution charge.  Grace Reb., NS-PGL Ex. 32.0, 13:287 – 14:313, 19:418 - 432.  Currently 

S.C. No. 1 has a declining two block structure with a front block of 0-50 therms.  As about 95% 

of North Shore’s S.C. No. 1 NH monthly bills are for 50 therms or less and about 96% of 

Peoples Gas’ S.C. No. 1 NH monthly bills are for 30 therms or less, a flat rate structure is more 

appropriate than a blocked rate structure.  Grace Dir., NS Ex. 12.0 Rev., 12:260 – 266; PGL Ex. 

12.0 Rev., 13:165 – 271; also see Grace Reb., NS-PGL Ex. 32.0, 7:173 – 8:185, 16:362 – 373.  

Staff supported this rate design.  Johnson Reb., Staff Ex. 17.0, 6:113 - 116.    

The Utilities would continue to recover storage-related fixed costs through Rider SSC.  

Rider SSC recovers the cost of storage on a uniform per-therm of capacity basis from 

transportation customers and on a uniform per-therm of usage basis from sales customers, with 

an annual reconciliation of revenues and costs.  Grace Dir., NS Ex. 12.0 Rev., 8:167 – 169; 

14:299 – 300; PGL Ex. 12.0 Rev., 8:168 – 170; 14:304 – 305; Grace Reb., NS-PGL Ex. 32.0, 

11:256-264; 18:410 – 412.  Staff supported retaining Rider SSC’s applicability to S.C. No. 1 NH.  

Johnson Reb., Staff Ex. 17.0, 23:504 - 505.       

                                                 
69 The production-related revenue requirement is also included in the revenue requirement that determines North 
Shore’s Rider SSC charges. 
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As the Commission found in the 2011 rate cases (Peoples Gas 2011 at 238) and it 

remains the case, all of the Utilities’ S.C. No. 1 costs are fixed.  Accordingly, the Rider VBA 

Percentage of Fixed Costs should continue to be set at 100%.  Increasing the level of costs 

recovered through the fixed customer charges would better align the charges with their 

underlying fixed costs and reduce the magnitude of Rider VBA adjustments.  Grace Dir., NS Ex. 

12.0 Rev., 15:311 – 320; PGL Ex. 12.0 Rev., 15:316 – 325.  It is also consistent with 

Commission policy.  For example, in Docket No. 95-0032 the Commission urged Peoples Gas to 

increase the customer charge in future rate proceedings to move it closer to cost.70  In the 

Utilities’ 2007 and 2009 rate cases, the Commission found it appropriate that rates reflect a 

greater recovery of fixed costs in customer charges.71  In a Union Electric case (Docket No. 03-

0009), the Commission endorsed the utility’s efforts to recover all of its fixed customer related 

costs of serving residential customers through the customer charge component of rates as well as 

a gradualism approach to doing so.72  The Commission allowed the Ameren gas utilities and 

Nicor Gas to recover, for their residential and small commercial rate classes, 80% of their fixed 

costs through the customer charge.73  Last, in the Utilities’ 2011 rate cases, in connection with 

adopting Rider VBA on a permanent basis, the Commission again stated its support for increased 

recovery of fixed costs through fixed charges.  Peoples Gas 2011 Order, p. 188; Grace Dir., NS 

Ex. 12.0 Rev., 15:321 – 16:352; PGL Ex. 12.0 Rev., 15:326 – 17:357. 

Under the Utilities proposal, Rider VBA would remain in effect for S.C. No. 1, with a 

revised RCR, and as discussed in Section IX.C.2.c, infra, the Utilities proposed alternative SFV 

                                                 
70  Re The Peoples Gas Light and Coke Company, ICC Docket No. 95-0032, p. 39, 1995 WL 17200632 (Order Nov 
8, 1995). 
71  Peoples Gas 2007 Order, pp. 249-250; Peoples Gas 2009 Order , p. 218. 
72  Central Illinois Public Service Company et al., ICC Docket Nos. 03-0008 et al. (cons.), (Order Oct. 22, 2003), 
pp. 115-117. 
73  Ameren Illinois Utilities, ICC Docket Nos. 07-0585, et al. (cons.) (Order Sept. 24, 2008), p. 237; Northern 
Illinois Gas Co. d/b/a Nicor Gas Co., ICC Docket No. 08-0363 (Order Mar. 25, 2009) pp. 71, 90-91. 
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rates if Rider VBA is no longer in effect for specified reasons.  Grace Dir., NS Ex. 12.0 Rev., 

14:303 – 310; 17:360 – 368; PGL Ex. 12.0 Rev., 14:308 – 315; 17:365 – 373. 

The Utilities’ proposed S.C. No. 1 non-heating rate design is consistent with the 

Commission’s directive to present a bifurcated S.C. No. 1, shows reasonable and gradual 

movement towards greater fixed cost recovery through fixed charges, and includes a flat 

distribution rate, which is appropriate in light of the usage profile of customers who will receive 

service under this rate.  The Commission should approve the Utilities’ S.C. No. 1 NH rate 

design, including the continued applicability of Rider VBA and the alternative SFV rates.   

b. Service Classification No. 1, Small Residential Heating 

The Utilities each proposed, for S.C. No. 1 HTG, recovery of 80% of non-storage related 

fixed costs through the customer charge, with recovery of all remaining costs through a flat 

distribution charge.  The Utilities showed that moving to a flat distribution charge from the 

current declining two-block rate produces more favorable bill impacts than those derived from 

the Staff and AG proposals that retain a blocked distribution charge.  Grace Reb., NS-PGL Ex. 

32.0, 23:520 – 25:561; 27:615 – 29:647. 

The Utilities would continue to recover storage-related fixed costs through Rider SSC.  

Rider SSC recovers the cost of storage on a uniform per-therm of capacity basis from 

transportation customers and on a uniform per-therm of usage basis from sales customers, with 

an annual reconciliation of revenues and costs.  Grace Dir., NS Ex. 12.0 Rev., 8:167 – 169; 

13:278 -279; 14:299 – 300; PGL Ex. 12.0 Rev., 8:168 – 170; 12:283 – 284; 14:304 – 305.      

As the Commission found in the 2011 rate cases (Peoples Gas 2011 at 238) and it 

remains the case, all of the Utilities’ S.C. No. 1 costs are fixed.  Accordingly, the Rider VBA 

Percentage of Fixed Costs should continue to be set at 100%.  Increasing the level of costs 
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recovered through the fixed customer charges would better align the charges with their 

underlying fixed costs and reduce the magnitude of Rider VBA adjustments.  Grace Dir., NS Ex. 

12.0 Rev., 15:311 – 320; PGL Ex. 12.0 Rev., 15:316 – 325.  It is also consistent with 

Commission policy, as discussed in Section IX.C.2.a, supra, for S.C. No. 1 NH.  Staff’s 

proposed increase in fixed cost recovery through fixed charges (a mere increase from 67% to 

68% for North Shore and only 54% to 61% for Peoples Gas) (Johnson Reb., Staff Ex. 17.0, 

7:133 - 137) coupled with its rejection of the alternative SFV rate design (Johnson Reb. Staff Ex. 

17.0, 2:43 - 3:46) is too modest in light of Commission policy on this matter. 

Under the Utilities’ proposal, Rider VBA would remain in effect for S.C. No. 1, and as 

discussed in Section IX.C.2.c, infra, the Utilities proposed alternative SFV rates if Rider VBA 

were no longer in effect for specified reasons.  Grace Dir., NS Ex. 12.0 Rev., 14:303 – 310; 

17:360 – 368; PGL Ex. 12.0 Rev., 14:308 – 315; 17:365 – 373. 

The Utilities’ proposed S.C. No. 1 heating rate design is consistent with the 

Commission’s directive to present a bifurcated S.C. No. 1, shows reasonable movement towards 

greater fixed cost recovery through fixed charges, and includes a flat distribution rate, which is 

appropriate based on the bill impacts associated with this change.  The Commission should 

approve the Utilities’ S.C. No. 1 HTG rate design, including the continued applicability of Rider 

VBA and the alternative SFV rates. 

c. Service Classification Nos. 1 and 2, Alternative 
Conditional Straight Fixed Variable Rate Design 

The Utilities proposed that, under specified circumstances, the S.C. Nos. 1 NH, 1 HTG, 

and 2 rate designs described above would be replaced by SFV rates that the Commission sets in 

this proceeding based on the revenue requirements it adopts in this proceeding.  Grace Dir., NS 

Ex. 12.0 Rev., 17:360 – 368; PGL Ex. 12.0 Rev., 17:365 – 373.  Under SFV rate design, all fixed 
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costs related to gas distribution service (those that do not vary with customer usage) are 

recovered through fixed charges, such as a monthly customer charge, and those costs that vary 

with customer usage are recovered through a volumetric charge, such as a distribution charge.  

Grace Dir., NS Ex. 12.0 Rev., 16:353 – 359; PGL Ex. 12.0 Rev., 17:358 – 362.   

The Utilities’ decoupling mechanisms are on appeal.  Were the Illinois Appellate Court to 

reverse the Commission’s approval of decoupling, customer charges recovering anything less 

than 100% of fixed costs would not result in the level of decoupling approved by the 

Commission in the 2011 rate cases.  Absent full decoupling, adequate fixed cost recovery would 

need to be accomplished through rate design, leaving fixed monthly charges, as the only viable 

alternative to fully decouple fixed cost recovery from the volume of gas consumed.  Grace Dir., 

NS Ex. 12.0 Rev., 16:345 – 352; PGL Ex. 12.0 Rev., 16:350 – 17:357.  As all of the Utilities’ 

costs are fixed, an SFV rate design would reflect a fixed monthly customer charge and no 

volumetric distribution charge.  Grace Dir., NS Ex. 12.0 Rev., 16:357 – 17:359; PGL Ex. 12.0 

Rev., 17:362 – 364. 

To effectuate this proposal, the Utilities included language in S.C. Nos. 1 and 2 to define 

the circumstances under which SFV rates would take effect and the specific rates that would take 

effect.  The two specific events that would trigger the implementation of the SFV rates are (1) a 

court finds or holds that the Commission lacks or lacked authority to approve Rider VBA, or (2) 

Rider VBA is otherwise not permitted to remain in effect by action of the Commission.  Were 

either event to occur, then the SFV rates would take effect 90 days after the date of such court or 

Commission action, or such other date as ordered by such court or the Commission.  Although 

the tariff would include the rates and the triggering events such that customers are on notice of 

the new rates, the Utilities would also provide prior notice to customers of the triggering event 
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and the SFV rates.  Notice, if possible, would be 30 days.  Grace Sur., NS-PGL Ex. 48.0, 10:216 

– 11:254. 

The Utilities’ alternative SFV rate design is a reasonable means of addressing the 

uncertainly associated with Rider VBA.  Staff’s and the AG’s opposition would expose the 

Utilities and customers to the risks of over- and under-recovery of the distribution revenue 

requirement, which is contrary to the Commission’s approval of full decoupling (Rider VBA) in 

the 2007 rate cases and its affirmation in making decoupling permanent in the 2011 rate cases.  

In the 2011 rate cases, the Commission approved a permanent Rider VBA mechanism 

and, for all the reasons stated in that Order, full decoupling, which Rider VBA represents, is a 

sound rate design to address the shortcomings of including any fixed cost recovery in variable 

charges.  Moreover, decoupling in its various forms is a widely accepted rate design.  

Decoupling mechanisms are in place in about 21 states for about 48 companies.  There are also 

other forms of decoupling such as SFV rates, rate stabilization mechanisms and weather 

normalization mechanisms.  Considering all these forms of decoupling, those figures increase to 

35 states and 113 companies.  Grace Reb., NS-PGL Ex. 32.0, 40:912 - 916.  If Rider VBA is 

disallowed, by a Court or this Commission, SFV rates, as proposed by the Utilities, are the 

functional equivalent of full decoupling and should take effect to preserve the rate design 

principles that the Commission approved in the 2011 rate cases.  The Commission should 

approve the Utilities’ alternative SFV rate design. 

D. Fixed Cost Recovery and Rider VBA 

The Utilities primary proposal is that Rider VBA, as approved in the 2011 rate cases, 

remain in effect for S.C. Nos. 1 and 2 and that fixed cost recovery through fixed charges increase 
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somewhat for these service classes.  As discussed in Section IX.C.2.c, supra, under certain 

circumstances, if Rider VBA were no longer in effect, then SFV rates would take effect.   

Even if Rider VBA remains in effect (and AG witness Mr. Rubin proposed that it be 

eliminated74), gradually increasing fixed cost recovery through fixed charges is sound rate design 

and consistent with Commission policy.  First, Rider VBA is on appeal.  With the risk that the 

Court may reverse the Commission’s approval of full decoupling, more substantial movement to 

fixed cost recovery through fixed charges is appropriate.  While the Utilities have proposed a rate 

design that addresses this possibility, it is contested and, although it is lawful, may itself face 

legal challenges75.  Second, the 80% fixed cost recovery proposed for S.C. No. 1 would be 

consistent with the partial decoupling approved for Ameren and Nicor Gas and would leave a 

reasonable amount of fixed costs that would be recovered through distribution charges, but still 

subject to the full decoupling approved under Rider VBA.  Third, Staff witness Mr. Johnson is 

proposing to set the customer charge for North Shore’s and Peoples Gas’ S.C. No. 1 NH 

customers at 80% of fixed costs, leaving the Utilities’ S.C. No. 1 HTG classes as the only small 

residential rate class with lesser fixed cost recovery among the state’s large gas utilities.  Absent 

decoupling under Rider VBA, a lower fixed cost recovery level would effectively re-couple a 

large percentage of fixed cost recovery with the amount of gas that customers use, conflicting 

with prior Commission policy decisions, discussed in Section IX.C.2.a, supra, supporting both 

increased fixed cost recovery and decoupling.  Grace Reb. NS-PGL Ex. 32.0, 34:767 – 35:782.  

For the reasons stated in Section IX.C.2.c, supra, Rider VBA is sound rate design policy.  

Likewise, continued movement toward fixed cost recovery through fixed charges is a long-

                                                 
74  Rubin Dir., AG Ex. 3.0 R., 4:93 - 94.  
75  AG witness Mr. Rubin noted his understanding that the AG would challenge the lawfulness of the proposal.  
Rubin Dir., AG Ex. 3.0, 32:n. 12. 
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standing Commission policy.  The Utilities’ rate design proposals are consistent with these 

principles and should be approved.  

X. TRANSPORTATION ISSUES 

A. Uncontested Issues 

1. Purchase of Receivables (Withdrawn) 

Interstate Gas Supply of Illinois, Inc. (“IGS Energy”) proposed (Parisi Dir., IGS Ex. 1.0 

Corr., 5:94 - 106), and later withdrew (Parisi Reb., IGS Ex. 2.0 Corr., 6:114) its proposal, that 

the Commission require the Utilities to implement a residential purchase of receivables program.  

No issue remains for the Commission to decide. 

2. Commission Authority to Order Investigation on Provider of Last Resort 

IGS Energy proposed that the Commission open an investigation into whether the 

Utilities should continue to act as the provider of last resort.  Parisi Dir., IGS Ex. 1.0 Corr., 6:134 

- 137; Parisi Reb., IGS Ex. 2.0 Corr., 7:163 - 164.  In this rate case proceeding, the Utilities take 

no position on the Commission’s authority to conduct such an investigation. 

C. Contested Issues 

1. Cost Allocation Between Sales Customers and 
Small Volume Transportation Customers 

The Utilities significantly revised their transportation programs in 2011 (small volume 

program) and 2012 (large volume program), including implementing new administrative charges, 

approved in the 2011 rate cases, for both programs in January 2012.  Therefore, the Utilities 

proposed no changes in this proceeding.  Grace Dir., NS Ex. 12.0 Rev., 23:502 – 506; PGL Ex. 

12.0 Rev., 23:512 – 24:516.  In the 2011 rate cases, the Commission concluded that sales 

customers do not cause the costs that the Utilities recover from Rider AGG, Aggregation 
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Service, suppliers.  Peoples Gas 2011 at 234.  No evidence of changed circumstances exists.  

The Commission should reject IGS Energy’s arguments that the Utilities do not properly allocate 

costs between sales customers and alternative gas suppliers. 

2. Recovery of Supply-Related Costs From Small Volume 
Transportation Program (Choices for YouSM or “CFY”) Customers 

IGS Energy contends that the Utilities improperly collect supply-related costs from CFY 

customers.  Parisi Reb., IGS Ex. 2.0 Corr., 15:351 – 356.  The Utilities’ gas supply personnel 

provide support for securing and managing the services and assets that underlie storage and 

balancing services.  Although CFY customers buy their gas from alternative suppliers, the 

Utilities continue to provide delivery service and storage and balancing services so that the 

transportation programs can exist.  Suppliers have no obligation to deliver the precise amount of 

gas their customers use every day.  Moreover, under certain conditions, CFY suppliers buy 

company-supplied gas through cash-outs.  Grace Sur., NS-PGL Ex. 48.0 Rev., 17:382 - 389; also 

see Section X.B.1, supra.  Thus, CFY customers (and suppliers) benefit from the Utilities’ gas 

supply functions, and it is appropriate that all customers’ base rates include these costs. 

3. Recovery of Small Volume Transportation Program 
(Choices for YouSM or “CFY”) Administrative Costs 

See Section X.B.1, supra. 

4. Provider of Last Resort 

If the Commission chooses to open a proceeding to investigate whether the Utilities 

should continue to act as the provider of last resort, the Utilities will participate.  Egelhoff Reb., 

NS-PGL Ex. 36.0, 3:63 – 4:70; Egelhoff Sur., NS-PGL Ex. 50.0, 2:27 – 31. 
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XI. CONCLUSION 

Therefore, North Shore Gas Company and The Peoples Gas Light and Coke Company, 

for all reasons set forth above, appearing of record, or reflected in their draft proposed 

Administrative Law Judges’ Proposed Order to be filed by March 28, 2013, respectfully request 

that the Commission enter findings and make conclusions on all uncontested and contested 

issues consistent with the Utilities’ positions taken in testimony and/or stated herein regarding 

the evidence in the record and the applicable law. 
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